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Clinton  Special  Term,  October,  1850.    Hand,  Justice. 
.  Platt  Arthur  and  others  vs.  Lewis  Arthur. 

Where  land  is  devised  to  several  persons  in  fee,  in  undivided  shares,  a  snbse* 
quent  conveyance  by  the  devisor  to  one  of  the  devisees,  of  a  part  of  the 
same  land,  will  not  revoke  or  be  deemed  a  satisfaction  of  the  devise  to  the 
grantee ;  but  he  is  entitled  to  the  land  conveyed  by  deed,  and  to  a  share 
in  the  land  remaining,  under  the  will.  And  this,  although  it  appears  there 
was  a  mutual  mistake  as  to  the  effect  of  the  deed,  both  parties  supposing 
the  land  conveyed  would  be  in  lieu  of  the  share  given  to  the  grantee,  by  the 
win. 

Where  parties  make  just  such  instruments  as  they  intend  to  make,  and  with- 
out fhiud,  surprise,  undue  influence,  or  mistake  of  their  rights,  but  act  un- 
der an  error  as  to  the  mere  legal  effect  of  the  instrument,  that  alone  will 
not  authorize  a  correction  by  a  court  of  equity. 

A  will  can  not  be  corrected  because  the  testator  misapprehended  its  effect.  Kor, 
as  a  general  rule,  is  parol  evidence  admissible  to  supply  omissions,  or  to 
control  or  explain  the  intention,  or  vary  the  legal  construction. 

▲  conveyance  made  subsequent  to  a  devise  of  land,  is  not  a  revocation,  or 
saUsfkction,  of  a  devise  of  other  lands  to  the  grantee.  But  if  the  convey- 
ance be  of  a  portion  of  the  same  land,  that  is  a  revocation  pro  tanto. 
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In  EauiT  y.  The  facts  in  this  case  are  briefly  these :  Joshua 
Arthur  being  possessed  of  real  and  personal  estate,  made  his 
will  on  the  3d  day  of  February,  1844,  which  was  duly  proved 
before  the  surrogate,  on  the  application  of  three  of  the  complain- 
ants, who  were  named  as  executors.  He  ordered  his  executors, 
thereinafter  named,  to  pay  all  his  debts  and  funeral  expenses. 
He  then  gave  all  the  rest  and  residue  of  his  real  and  personal 
estate,  wherever  situated,  to  his  five  sons,  three  daughters  and  a 
grandson,  son  of  a  deceased  daughter,  their  heirs  and  assigns 
forever,  as  tenants  in  common,  in  the  proportion  of  two  shares 
to  a  son  to  one  to  a  daughter ;  the  grandson,  also,  taking  one 
share.  The  sons  to  take  and  share  equally  among  themselves ; 
and  so  with  the  daughters  and  grandson.  The  shares  of  two  of 
the  sons  and  one  daughter  and  the  grandson,  were  to  be  reduced 
respectively,  certain  amounts  in  the  will  specified,  for  certain 
sums  already  advanced  to  them. 

These  devisees,  with  the  husbands  of  the  daughters,  were  par- 
ties to  this  suit ;  Lewis  Arthur,  the  defendant,  being  one  of  the 
sons.  The  share  of  one  of  the  daughters  was  given  to  her  sepa- 
rate use,  free  from  her  husband.  The  division  of  the  property 
was  not  to  take  place,  unless  the  devisees  otherwise  agreed,  un- 
til the  expiration  of  two  years  from  the  testator's  decease,  and 
one  daughter,  Sarah,  was  to  be  supported  in  the  mean  time,  and 
to  have  one  cow,  over  and  above  the  others. 

On  the  4th  of  August,  1844,  the  testator  conveyed  to  his  son, 
Lewis  Arthur,  29  acres  of  his  homestead  farm,  by  a  warranty 
deed,  duly  acknowledged,  for  the  consideration  of  one  dollar,  as 
expressed  in  the  deed.  The  defendant  carried  on  the  whole  of 
the  farm  upon  shares,  that  season ;  but  soon  after  the  deed,  be- 
gan to  build  a  house  upon  it,  and  has  ever  since  been  in  posses- 
sion of  the  29  acres.  These"  29  acres  were,  in  value,  equal  to 
the  defendant's  share,  or  nearly  30,  of  the  real  estate,  under  the 
will.  The  testator  died  on  the  25th  of  October,  1844,  aged  seven- 
ty-seven. His  executors,  three  of  the  complainants,  received 
letters  testamentary,  and  settled  his  personal  estate  before  the 
surrogate  of  Clinton  county,  in  April,  1848.  It  appeared  by 
the  decree,  that  there  was  not  sufficient  personal  property  to  pay 
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the  d^bta ;  but  by  inclading  the  use  of  the  real  estate  since  the 
testator's  death,  there  was  sufficient  to  pay  all  claims,  including 
Sarah's  support,  except  about  $80. 

The  bill  alledged,  that  at  the  time  of  the  conveyance,  the 
grantor  was  feeble  and  incompetent  to  convey,  and  did  not  mean 
to  part  with  his  real  estate  or  alter  the  distribution  of  his  prop* 
erty.  That  he  was  enfeebled  in  mind,  and  easily  persuaded, 
and  lived  in  the  same  house  with  the  defendant,  who  fraudulent- 
ly persuaded  him  to  make  the  conveyance,  under  the  belief  that 
it  would  be  his  share,  but  omitted  so  to  state  in  the  deed.  Prayer 
that  the  land  conveyed  be  deemed  full  satisfaction  of  the 
devise *to  the  defendant,  and  that  he  release  all  claim  to  the 
residue,  or  that  the  conveyance  be  declared  null  and  void,  and 
for  general  relief. 

The  answer  denied  all  fraud,  deceit,  or  importunity  or  man- 
agement, to  obtain  the  deed ;  denied  the  incompetency  of  the 
grantor ;  or  his  ignorance  of  the  effect  of  the  deed  ;  or  that  the 
conveyance  was  for  the  defendant's  share  under  the  will ;  ad- 
mitted there  was  no  money  paid,  except  the  nominal  sum  of  one 
doUar ;  but  insisted  that  the  defendant  had  performed  valuable 
services  for  the  grantor,  in  the  care  of  his  person,  in  the  interim 
between  the  date  of  the  will  and  the  deed,  for  which  the  convey- 
ance was  intended  to  be  a  compensation,  connected  with  the  cir- 
cumstances in  life  of,  the  defendant  compared  with  those  of  the 
complainants.  The  defendant  claimed  his  full  share  under 
the  will. 

.  Proofs  were  taken  in  the  cause.  Evidence  of  what  the  testa- 
tor had  said,  was  given  on  both  sides,  under  objection,  and  the 
question  of  admissibility  reserved. 

After  the  complainants  had  proved  the  value  of  the  property, 
the  defendant  introduced  evidence.  One  witness  testified  that 
the  testator,  during  the  summer  of  1844,  was  very  troublesome 
to  take  care  of  in  the  night.  That  about  the  last  of  August  he 
told  witness  that  the  defendant  was  doing  a  good  deal  for  him, 
lAore  than  some  of  his  children,  and  had  left  his  bed  to  sleep 
with  him.  That  he  relied  more  particularly  upon  Wallace, 
(another  son,)  but  had  come  to  the  conclusion  that  he  was  not 
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going  to  do  much  for  him.  That  he  had  seen  fit  to  give  him  a 
piece  of  land,  which,  if  he  was  prudent,  would  make  him  a  little 
home.  That  he  was  not  so  reckless  as  he  used  to  be.  That  he 
(testator)  had  property  enough  to  carry  him  through,  and  what 
was  left,  he  had  disposed  of  by  a  will.  The  witness  stated  that 
the  defendant  owed  him  $80  or  $40,  and  that  witness  had  been 
his  surety. 

Another  witness  testified  to  a  settlement  between  witness  and 
testator,  at  Keeseville,  on  the  14th  day  of  Aug.  1844 ;  and  that 
the  testator  there  examined  the  accounts.  The  settlement  took 
place  about  three  miles  from  testator's  residence.  That  testator 
told  him,  in  the  presence  of  the  defendant,  that  the  defendant 
was  the  only  one  who  took  care  of  him;  and  he  was  going  to 
deed  him  a  piece  of  land  to  pay  him  for  it.  That  the  defendant 
owed  witness  a  judgment,  for  about  $190.  That  he  had  owed 
him  about  $500 ;  $300  of  which  had  been  paid  by  a  brother, 
one  of  the  complainants.  That  he  had  seen  a  mortgage  on  this 
land  by  defendant  to  that  brother,  for  $750. 

Another  witness  testified,  that  he  began  to  work  for  the  de- 
fendant in  July,  1844,  and  that  the  testator  then  needed  much 
care.  That  the  defendant  slept  with  him.  That  in  the  defend-' 
ant's  absence,  the  witness  slept  with  him  two  or  three  nights, 
and  it  was  a  bad  task  to  take  care  of  him.  That  the  testator 
said  the  defendant  was  the  only  one  that  took  any  care  of  him ; 
and  about  the  last  of  August  he  told  the  witness  he  had  reward- 
ed him  for  it. 

On  the  part  of  the  plaintiffs.  Dr.  Weston  testified,  that  the 
testator  had  a  dyspeptic  complaint,  from  the  year  1841  until  his 
death.  Sometimes  it  assumed  the  form  of  a  diarrhea.  From 
June  until  August,  1844,  he  visited  him  occasionally.  His 
sons,  Wallace  and  Lewis,  were  there,  and  both  attended  him, 
though  Lewis  seemed  the  most  busy  about  his  own  business. 
On  the  13th  of  August  he  visited  him,  and  he  appeared  low-spirit- 
ed. That  the  witness  was  about  to  leave,  when  the  testator 
asked  him  to  stop,  and  told  him  the  defendant  had  been  asking 
him  to  deed  his  share  to  him  then,  as  he  wanted  to  build  upon 
it ;  and  he  (the  testator)  desired  the  witness  to  compute  what 
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the  defendant's  share  would  be.  The  testator  stated  over  what 
he  had  advanced  to  some  of  his  children,  and  what  proportion 
each  was  to  have ;  and  that  money  was  to  be  considered  land  at 
$40  per  acre,  in  the  computation.  His  daughter,  Sarah,  got 
the  paper.  Witness  made  the  defendant's  share  thirty  acres 
and  a  fraction ;  and  the  testator  said,  that  might  be  right  as  the 
boys  made  it ;  though  he  seemed  to  doubt.  Witness  told  him 
if  he  did  not  give  too  much,  the  will  would  provide  for  the  rest, 
with  which  he  seemed  pleased.  The  testator  then  asked  the 
witness  if  he  thought  he  could  go  to  Keeseville  to  do  the  busi- 
ness ;  and  the  witness  told  him  he  thought  he  could.  The  tes- 
tator did  not  read  the  will,  but  spoke  of  its  contents.  That 
witness,  in  making  the  computation,  took  the  parcels  of  land, 
and  their  amount,  from  the  testator.  The  testator  said  he 
wished  the  defendant  to  have  his  share  then,  so  he  could  build 
upon  it ;  and  asked  witness  if  it  was  necessary  for  him  to  alter 
his  will.  The  witness  told  him  he  thought  it  was,  or  to  take  a 
receipt  from  Lewis ;  or  some  acknowledgment.  But  added,  he 
did  not  know  any  thing  about  it,  and  advised  him  to  ask  a 
lawyer.  That  the  testator  then  appeared  sociable  and  in  a  good 
state  of  mind.  The  complainants,  Sarah  Arthur  and  Wallace 
Arthur,  were  present,  and  Lewis  Arthur  was  not,  except  occa- 
sionally, during  this  transaction. 

Another  witness  testified,  that  on  his  asking  the  defendant 
for  a  small  debt,  he  desired  him  to  wait,  and  said  that  he  was 
building  or  about  to  build  a  bam,  and  when  he  got  through  that, 
he  would  try  to  pay  it.  That  he  had  got  his  land  or  his  por- 
tion of  the  land  to  himself,  and  could  do  something ;  and  as  soon 
as  he  got  through  building,  he  would  try  to  pay  it.  That  he 
had  got  his  land  by  himself,  and  should  know  what  he  had,  and 
what  to  calculate  upon.  The  witness  could  not  state  whether 
this  conversation  was  before  or  after  the  death  of  the  testator, 
but  thought  it  was  after.  This  testimony  was  objected  to  by 
the  defendant's  counsel,  and  the  testimony  received,  and  the 
question  reserved.  He  further  testified,  that  about  the  last  of : 
August  or  first  of  September,  1844,  the  testator  told  him  Lewii 
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had  got  his  portion  of  the  land,  and  he  hoped  he  would  be  steady 
and  do  something. 

It  appeared  that  the  oldest  son  was  about  43  years  of  age  at 
the  time  of  the  trial ;  the  defendant  about  34.  Sarah  was  the 
youngest.  Some  of  the  complainants  had  considerable  property, 
others  very  little.  The  defendant,  at  the  time  of  the  convey- 
ance, had  no  property,  but  was  in  debt.  He  had  a  wife  and  one 
or  two  children,  and  had  been  improvident.  The  testator  ac- 
knowledged the  deed  at  Keeseville.  It  appeared  that  the  tes- 
tator gave  his  son  Wallace  a  memorandum  or  certificate,  setting 
off  his  portion  of  his  lands,  being  also  a  part  of  the  homestead, 
which  part  was  occupied  by  Wallace  in  1844,  but  in  the  bill  he 
offered  to  forego  this  apportionment.  Wallace  was  not  one  of 
those  to  whom  advancements  had  been  made,  as  stated  in  the 
will.  Some  other  minor  points  of  the  testimony  are  referred 
to  in  the  opinion  of  the  court. 

Geo.  A.  SimmonSj  for  the  complainants. 

L.  Stetson^  for  the  defendant. 

Hand,  J.  This  cause  has  been  very  fully  and  ably  argued, 
and  I  have  given  it  much  attention.  It  is  clear  to  my  mind, 
disregarding  all  objections  to  the  nature  of  the  evidence,  that 
the  testator  at,  and  at  all  times  after  the  publication  of  his  will, 
intended  to  make  a  distribution  of  his  property  in  strict  con- 
formity to  its  terms.  I  can  not  give  any  force  to  the  testimony 
in  relation  to  the  casual  remarks  said  to  have  been  made  by  the 
testator,  that  he  was  rewarding  or  paying  the  defendant  for  his 
care  or  labor.  It  pretty  clearly  appears  that  the  defendant, 
after  his  marriage,  had  been  assisted  by  the  testator  to  some  of 
the  necessaries  of  life ;  and  he  was,  at  the  time  of  the  convey- 
ance, carrying  on  his  farm  upon  shares.  The  testator  was  occa- 
sionally sick  ;  but  the  defendant  states  and  proves  that,  before 
and  at  the  time  the  deed  was  given,  he  was  able  to  be  in  the 
'  fielda,  and  go  to  a  neighboring  village ;  and  the  physicians  show 
he  had  no  very  serious  illness  between  the  publication  of  the 
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will  and  the  execution  of  the  conveyance.  Under  such  circum- 
stances, it  is  preposterous  to  say  that  the  conveyance  of  29 
acres  of  the  best  part  of  his  farm;  worth  $40  per  acre,  was 
f^ven  by  way  of  compensation.  The  deed  itself  rebuts  this  pre- 
sumption^  and  we  have  the  declarations  of  the  grantor  and  grantee, 
deliberately  made,  evincing  a  contrary  intention.  Indeed  theie 
is  no  doubt  in  my  mind,  that  the  deed  was  given  by  the  testator 
and  received  by  the  defendant,  and  at  his  request,  both  supposing 
the  land  conveyed  would  be  in  lieu  of  his  share  under  the  will. 
If  the  defendant  can  hold  double  portions  in  such  a  case,  it  is 
because  of  some  unbending  rule  of  law.  Equity  is  opposed  to 
double  portions.  But  a  man  may  dispose  of  his  own  property  as 
he  pleases,  and  his  will  is  a  reason  for  the  deed  ;  and  if,  as  mat- 
ter of  law,  the  defendant  has  received  two  shares,  the  court  caa 
not  interfere.  Two  of  the  points  made  by  the  complainants,  in- 
competency and  fraud,  are  wholly  unsustained.  As  to  the  first, 
his  physician  saw  and  conversed  with  the  testator  upon  this  suI^ 
ject  on  the  day  preceding,  and  his  mind  was  clear  and  vigorous ; 
and  on  the  day  he  gave  the  deed,  he  settled  his  account  with  a 
merchant  two  or  three  miles  from  bis  residence,  and.  so  far  as 
appears,  with  ordinary  intelligence.  And  his  ezplanaticms  to 
his  physician  at  the  time  the  latter  computed  the  defendant's 
share,  I  think  put  at  rest  the  question  of  fraud.  There  is  no 
doubt  but  that  the  defendant  had  been  soliciting  a  conveyance, 
and  may  have  induced  the  testator  to  comply  ;  but  there  is  no 
evidence  that  he  exercised  any  undue  influence,  or  misled  him. 
On  the  contrary,  it  is  quite  clear  that  both  of  them  had  the  same 
opinion,  as  to  the  effect  of  the  deed.  Old  age  alone  is  not  a  suffi- 
cient reason  for  presuming  imposition.  {Leuns  v.  Read,  1  Ves, 
juru  19.  Butler  v.  Benson,  1  Barh.  S.  C.  Rep.  526-  And  see 
8  Denioj  37.)  Had  there  been  circumstances  inducing  the  be- 
lief that  improper  means  had  been  employed,  the  case  would  be 
different.     {Sears  v.  Shaffer,  1  Barb.  S,  C.  Rep.  408.) 

Upon  the  hypothesis  of  a  mistake  by  the  testator,  or  even  a 
mutual  mistake  as  to  the  effect  of  the  deed,  equity  can  give  m> 
relief.  It  is  simply  a  mistake  of  law.  Where  the  parties  make 
just  such  instruments  as  they  intend  to  make^  and  without  fraudj 
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surprise,  undue  influence  or  mistake  of  their  rights,  but  labor 
under  an  error  as  to  the  mere  legal  effect,  that  alone  will  not 
authorize  a  correction  by  this  court.  {Hunt  v.  Rousmanier^s  - 
AdmWs,  1  Peters,  1.  Hall  v.  Reed,  2  Barb,  S,  C.  Rep.  500. 
Lyon  V.  Ricktnond,  8  John.  Ch,  60.  1  Stor.  Eq.  §§  118  to  127,  and 
ca^es  there  cited,  Webb  v.  Rice,  6  Hill,  219.)  A  will  can  not 
be  corrected  because  the  testator  misapprehended  its  effect.  Nor, 
as  a  general  rule,  is  parol  evidence  admissible  to  supply  omissions, 
or  to  control  or  explain  the  intention,  or  vary  the  legal  construc- 
tion. {Mann  v.  Mann,  14  John,  1.  Farrer  v.  Ayres,  5  Pick.  404. 
Weston  V.  Foster,  7  Mete,  297.  Adams  v.  Winne,  7  Paige,  99. 
2  Stor.Eq.  §  1531.  1  Phil,  Ev.  548.  Martin  v.  Drinlcwaier, 
2  Beat;.  215.  /rrewg*  v.  Dekay,  9  Pa?g-e,  528.  Pote  v.  Ld,  So- 
mers,  6  Ves.  309.  Jackson  v.  Kniffen,  2  JoAn.  31.  Jackson 
V.  /SiK,  11  /d.  201.  Care  v.  £foZ/brrf,  3  Fe^r.  650.)  Many  of 
these  cases  are  very  decisive.  It  follows,  that  the  parol  evidence 
was  inadmissible  to  prove  that  the  testator  mistook  the  nature 
and  legal  effect  of  the  deed,  or  its  effect  upon  his  wilL  The  state 
of  the  testator's  property  and  family,  and  the  circumstances  that 
surrounded  him,  may  be  shown,  but  he  can  not,  by  parol  decla- 
rations, give  a  legal  construction  to  his  will,  any  more  than  to  his 
deed.  That  would  repeal  our  present  statute  in  relation  to  wills, 
and  the  statute  of  frauds  before  the  revision. 

But,  if  the  case  can  be  put  upon  the  same  ground  as  the  sat- 
isfaction of  legacies  and  portions  was  formerly,  I  think  parol 
evidence  admissible  to  rebut  or  to  corroborate  the  presumption  of 
satisfaction.  I  am  aware  that  some  judges  have  made  general 
remarks  inconsistent  with  this  doctrine ;  but,  at  least,  until  the 
recent  act  there  in  relation  to  wills,  (1  Vict,  ch.  26,  3d  of  July, 
1837,)  the  rule  appears  to  have  been  well  settled  in  England. 
Parol  declarations  for  that  purpose,  made  before  and  after  mak- 
ing a  will  or  the  settlement  of  a  portion,  were  admissible.  In 
Trimmer  v.  Bayne,  (7  Ves.  508,)  Lord  Eldon,  speaking  of  the 
satisfaction  of  a  legacy  by  a  portion,  said.  ''  it  is  clearly  decided 
that  there  is  such  a  presumption.  It  is  also  clearly  established 
that  parol  evidence  is  admissible  to  rebut  the  presumption." 
Again ;  '^  I  fear  there  is  no  possibility  of  saying  that  parol  dec- 
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larations,  both  previous  and  subsequent,  are  not  admissible." 
Though  in  that  case,  as  they  were  mere  gossip,  and  given  in  an- 
swer to  impertinent  questions,  he  gave  them  no  weight.  They 
should  be  made  to  the  parties  .interested,  or  those  in  some  way 
connected  with  them,  as  a  relative,  agent,  &c.  Lord  Thurlowi 
Lord  Kenyon  and  Mr.  J.  BuUer  seem  to  have  opposed  the  rule, 
or  rather  submitted  to  it  with  reluctance ;  but  a  long  series  of 
decisions  has  confirmed  it.  {Ellison  v.  Cookson^  1  Ves.  jun. 
100.  Freemantle  v.  Banks,  9  Ves,  79.  Shudcdl  v.  Jekt/ll,  2 
Atk.  616.  Robinson  v.  Whitley,  7  Yes,  577.  Wallace  y. 
Pomfret,  11  Id.  542.  Wallon  v.  Walton,  148  Id.  81.  Ben- 
gough  V.  Walker,  15  Id.  507.  Herbert  v.  Reid,  16  Id.  481. 
Loyd  V.  Harvey,  2  Rtiss.  ^  My.  810.  Weall  v.  Rice,  Id.  251. 
Williams  v.  Crary,  8  Cowen,  246.  Kirk  v.  Eddowes,  8  /Mr. 
530.  Brady  v.  Ct*6i«,  Dwi^.  80.  2  /S/or.  -By.  Jwr.  §§1102, 
1114,  1581.  Cowen  ^  HUVs  Notes,  1494.  1  Greml.  Ev. 
§  296.  Matt.  Pre.  Ev.  118,  186,  7,  146,  150).  If  such  evi- 
dence is  admissible  here,  and  the  presumption  of  satisfaction 
applies  to  such  a  case,  there  is  no  difficulty. 

If  this  were  a  legacy  of  a  certain  amount,  under  the  former 
law,  there  would  be  no  doubt  that  a  sum  afterwards  advanced 
would,  prima  facie,  apply  in  satisfaction.  (2  Story's  Eq.  Jut. 
1111.)  There  is  an  almost  unbroken  current  of  authority  to  thia 
point.  In  Rosewell  v.  Bennett,  (8  Atk.  77,)  $800  were  directed 
to  be  laid  out  in  apprenticing  one  of  the  children,  but  the  testa- 
tor in  his  lifetime  expended  $200  in  obtaining  for  him  a  clerk- 
ship, and  Ld.  Hardwicke  said  it  was  an  ademption  of  the  legacy. 
The  same  judge  maintained  the  same  doctrine  in  Parfiham  7. 
Philips,  (2  Atk.  215.)  And  there  are  a  great  many  authorities 
directly  in  point.  {Ellison  v.  Cookson,  1  Ves.  jun.  100.  Trinh 
mer  v.  Bayne,  7  Id.  508  Pym  v.  Lockyer,  5  My.  ^  Cr.  29. 
Haretop  v.  Whitm>ore,  1  P.  Wms.  681.  Bengoughr.  Walker^ 
15  Ves.  507.  Dubost  ex  parte,  18  Id.  140.  Thelluson  v.  Wood- 
ford, 4  Madd.  420.  Suisse  v.  Lowther,  7  Jiir.  252.  1  Hop. 
on  Leg.  818.     Toll.  829.) 

And  so  a  provision  in  a  will,  sometimes  satisfies  a  portion  se- 
cnred  upon  settlement.    {Bengough  v.    WcUker,  15  Ves.  507« 
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Copley  T.  Coplepi  1  P.  Wms.  147.  Weall  v.  Rice,  2  Ruse. 
^  My,  251.  Jesscn  v.  Jesson,  2  Vern.  255.  Finch  v.  Finch, 
1  Ves.jun.  634.  Wo/Acn  v.  Smith,  4  ikfacW,  325.  jBo*^  v. 
Allen,  4  iiti^f.  4*  My.  270.)  And  an  advance  to  her  husband, 
at  the  legatee's  request,  was  held  a  satisfaction.  {Kirk  v.  Ed- 
dawes,  8  Jur.  530.)  And  even  a  portion  secured  by  settlement, 
it  seems,  would  be  satisfied  by  descent  or  distributive  share. 
Wallcott  V.  Bloomfield,  (4  Dm,  ^  W.  211 ;)  Lechmere  v.  Earl 
of  Carlisle,{8 P.  Wms.  211 ;)  WUcox  v.  Wilcox,  (2  Vern,  548 ;) 
SnauHlen  v.  Snoicden,  (1  £ro.  C.  C.  682 ;  &  C.  3  P.  Wms. 
228,  n.)  were  all  cases  of  realty ;  and  so,  in  effect,  was  Oarth- 
shore  V.  Chalie,  (10  Ves.  1.)  Though  land  taken  by  descent  is 
not  a  portion,  under  the  statute  of  distributions.  {Lord  Eldon 
in  Twisden  v.  Twisden,  9  Ves.  425.)  But  otherwise  as  to  land 
claimed  by  settlement.  {Id.)  And  a  provision  by  a  will  has 
been,  for  some  purposes,  considered  an  advancement  in  the  life- 
time of  a  party.  Leake  v.  Leake,  (10  Ves.  489;  Blandy  v. 
Widmore,  (1  P.  Wms.  824,)  and  Lee  v.  Cox,  (3  Atk.  419,) 
were  cases  of  intestacy,  and  distributive  shares  were  held  to  be 
(Nktisfaction  or  performance. 

And  in  these  cases  of  satisfaction,  if  the  account  was  less  than 
the  will  or  settlement,  it  was  generally  considered  satisfaction 
pro  tanto.  {Per  Ld.  Cottefiham,  in  Pym  v.  Lockyer,  6  My. 
4-  Cr.  29.    Kirk  v.  Eddowes,  supra.    2  Stor.  Eq.  Jur.  §  1111.) 

But  the  counsel  for  the  defendant  insists  that  this  doctrine  is 
never  applicable  to  a  devise  or  bequest  of  the  residue.  This  is 
so.  {Stor.  Eq.  Jur.  i  1115.  Freemantle  v.  Banks,  5  Ves.  79. 
Famham  v.  Philips,  2  Atk.  216.  Davis  v.  Boucher,  3  You. 
4*  Col.  297.)  Ld.  Hardwicke,  in  Famham  v.  Philips,  said  there 
was  no  case  where  the  devise  has  been  of  a  residue,  in  which  a 
subsequent  portion  giren  had  been  held  to  be  an  ademption. 
And  I  am  aware  that  Ld.  Loughborough  said,  in  Freemantle  r. 
Banks,  ihsX  the  residuary  estate  in  Watson  v.  Ld.  Sondes, 
{Amb.  325,)  was  considerable.  But  where,  as  in  this  case,  the 
whole  object  of  the  will  is  merely  a  division  of  all  the  testators 
^•tate  among  his  children,  and  in  a  manner  hardly  breaking  the 
descent,  and  but  just  allowing  them  to  take  by  purchase,  in  faot 
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devising  all  his  property  but  a  cow,  by  this,  so  called,  residuary 
daQse,  I  can  not  think  this  rule  applies. 

The  general  rule,  no  doubt  is,  as  laid  down  by  the  courts  in 
several  cases,  that  if  a  portion  be  given  to  a  child,  by  will,  after 
a  provision  has  been  secured  by  marriage  settlement,  or  ad* 
vanced  in  the  lifetime  of  the  testator  after  making  provision  by 
his  will,  prima  facte  the  gift  by  the  will  in  one  case  and  the  ad'^ 
vancement  in  the  other,  is  a  satisfaction  or  ademption,  pro  tantOf 
if  certain,  and  ejusdem  generis. 

I  have  thus  far  examined  this  case  to  see  if  it  could  be  decided 
without  reference  to  a  point  made  by  the  defendant's  counsel, 
upon  which  I  have  had  much  difficulty ;  which  is,  that  this  doc- 
trine of  ademption  of  a  provision  by  will  is  not  applicable  to  real 
estate. 

In  the  case  of  Rosewell  v.  Bennett,  (supra,)  the  devise  was 
of  all  the  testator's  real  and  personal  estate,  and  on  the  plaintiff 
offering  to  read  evidence  of  the  parol  declarations  of  the  testator 
that  the  £200  advanced  was  an  ademption  of  the  legacy,  it  was 
objected  as  being  contrary  to  the  statute  of  frauds ;  but  Lord 
Hardwicke  admitted  it.  He  called  it  an  ademption  of  the  leg- 
acy, not  a  revocation  of  the  will.  And  Mr.  J.  Spencer,  in  Jack'* 
San  V.  Kniffen,  (2  John.  31,)  said  a  will,  whether  of  real  or  pw- 
sonal  estate,  can  not  be  revoked  since  the  statute  of  29  Car.  2, 
by  words  alone.  It  was  otherwise  before.  (1  Jarm.  113.)  In 
Bellasis  v.  Uthwalt,  (1  Atk.  427,)  speaking  of  satisfaction  by 
bequest,  ef  money  due,  Ld.  Hardwicke  said,  '^  land  is  not  to  be 
taken  in  satisfaction  of  money,  nor  money  of  land."  Weall  v. 
Riee,  (supra;)  Wilcos  v.  Wilcox,  (supra;)  Richardson  v. 
Elphinstone,  (2  Vesey  sen',  463 ;)  Ooodfellow  v.  Burchette,  (2 
Vern.  298;)  Chaplin  v.  Chaplin,  {S  P.  Wms.  245;)  Polev. 
Ld  Somers,  (6  Ves.  309 ;)  Garthshore  v.  Chalie,  (10  Id.  1,) 
relating  to  realty,  were  cases  on  settlement. 

It  has  been  said  that  implied  revocations  were  not  within  the 
statute  of  frauds.  (8  Vin.  160.  1  P.  Wms.  304,  n.  And  see 
1  Jarm.  108.)  That  it  left  revocation  by  conclusion  and  opera* 
tion  of  law,  where  it  found  them.  (Pow.  on  Dev.  630.)  And 
in  Brady  v.  Cvbitt^  (Doug.  70,)  counsel  admitted  that  ^  implied 


^0  CASES  IN  LAW  AND  EQUITY  [Oor.  7 

Arthur  v.  Arthur. 

revocations  subsist  as  before  the  statute  of  frauds."  And  tbe 
court  did  not  doubt  but  there  might  be  an  implied  revocation. 
Ld.  Mansfield,  citing  the  case  mentioned  by  Cicero,  where  the 
father  supposed  his  son  to  be  dead.  But  I  have  not  been  able 
to  find  any  case,  where  a  conveyance  subsequent  to  a  devise  of 
land,  has  been  held  a  revocation  or  satisfaction  of  a  devise  of 
other  lands  to  the  same  devisee.  If  the  conveyance  be  of  a  por- 
tion of  the  same  land,  that,  of  course,  is  a  revocation  pro  tanto. 
{Clerk  V.  Berkeley,  2  Vern,  720 ;  S.  C.  nom.  Clerk  v.  Lucy,  8 
Tin.  154.)  In  Clerk  v.  Berkeley,  the  testator  devised  different 
parcels  of  land  to  different  daughters,  and  afterwards  conveyed 
to  one,  part  of  the  lands  devised  to  her ;  and  it  was  held  a  revo- 
cation pro  tanto  only,  and  she  took  the  remainder  of  the  lands 
devised  to  her,  under  the  will. 

Rider  v.  Wager  was  decided  by  Ld.  C.  Eang  in  1725,  and  is 
found  in  Peere  Williams  and  Viner.  (2  P.  Wms.  828.  8  Vin. 
148.)  The  testator,  after  devising  certain  property  (six  houses) 
to  his  wife  in  bar  of  dower,  devised  all  his  property  real  and  per- 
sonal to  his  two  daughters,  A.  and  B.  in  equal  moieties.  After 
that,  on  the  marriage  of  A.  he  covenanted  to  settle  one  moiety 
of  all  his  realty  to  his  own  use  for  life,  remainder  to  A.  and  her 
husband,  &c.  Subsequently,  he  made  a  codicil,  by  which,  after 
stating  that  he  had  limited  a  jointure  of  £400  per  annum  to  his 
wife  by  deed  in  bar  of  dower,  he  gave  £3000  stock  to  his  daughter 
B.  and  confirmed  his  will,  subject  to  the  marriage  articles.  It 
was  held  that  A.  and  her  husband  were  entitled  to  an  entire 
moiety  of  the  realty,  under  the  settlement ;  and  that  the  devise 
to  the  widow  must  be  made  good  out  of  the  other  moiety,  and 
then  the  surplus  of  that  moiety  be  divided  equally  between  the 
two  daughters. 

Davys  v.  Boucher  is  a  recent  case,  (3  You.  4*  C.  397 ;  3 
Jur.  674.)  The  testator  gave  his  son  and  two  daughters,  M.  and 
B.,  £100  each ;  and  all  his  freehold  estate  at  B.  and  elsewhere 
to  his  son  in  fee.  He  also  gave  each  of  the  daughters  a  yearly 
rent  charge  of  £50,  charged  upon  his  estates  at  B.  He  after- 
wards purchased  an  estate  at  P.j  and  by  a  codicil  devised  it  to 
the  daughters  in  fee  as  tenants  in  common.     On  the  marriage 
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of  M.  he  gave  a  bond  to  secure  £1000  as  the  immediate  proyis- 
ion  for  the  marriage,  and  to  pay  £1000  more  on  his  death.  Af- 
terwards, B.  married,  and  he  settled  the  P.  estate  and  £400  aa 
a  provision  for  that  marriage.  And  it  was  held  there  was  no 
ademption  of  the  benefits  given  to  the  daughters  by  the  will.  It 
was  said  that  where  a  legacy  was  given  to  a  child  by  way  of  a 
portion,  and  afterwards  the  father  (or  person  in  loco  parentis) 
makes  advances  in  the  nature  of  a  portion  to  the  child,  it  will  be 
an  ademption  of  the  gift^  by  the  will ;  but  that  this  doctrine 
applied  only  to  legacies,  and  not  to  a  devise  of  real  estate.  To 
hold  that  it  applied  to  devises  of  real  estate,  would  be  to  repeal 
the  6th  section  of  the  statute  of  frauds. 

Our  statute  declares  ''  that  no  will  in  writing,  except  in  cases 
hereinafter  mentioned,  nor  any  part  thereof,  shall  be  revoked  or 
altered,"  &c.  and  then  provides  for  a  revocation  by  another  will, 
by  cancellation  &c.,  by  marriage  and  birth  of  issue,  or  marriage 
of  a  female ;  and  when  a  contract  to  sell,  a  conveyance,  or  charge, 
shall  be  a  revocation.  And  that  in  case  of  conveyance,  settle- 
ment or  deed,  the  devise  shall  not  be  revoked,  unless  the  testa- 
tor's interest  be  wholly  divested,  or  it  is  so  declared  in  the  in- 
strument. (2  R.  S.  645,  §§  42  to  47.)  And  the  48th  section  is 
as  follows :  "  But  if  the  provisions  of  the  instrument  by  which 
the  alteration  is  made,  are  wholly  inconsistent  with  the  terms 
and  nature  of  such  previous  devise  or  bequest,  such  instrument 
shall  operate  as  a  revocation  thereof,"  unless  it  depends  upon  a 
contingency,  &c.  Revocation  pro  tanto  may  be  by  altering  the 
quality  of  the  estate  and  abridging  the  interest  therein,  or  dimin- 
ishing the  quantity  of  the  thing  devised.    {Pow.  on  Dev,  624.) 

Taken  literally,  the  statute  has  swept  away  all  implied  revo- 
cations, except  what  are  embraced  within  its  provisions.  No 
written  will  can  be  revoked  or  altered  in  any  other  manner.  And 
that  was  what  the  revisers  sought  to  accomplish.  (3  R.  S.  632, 
2d  ed.)  The  23d  section  of  the  recent  English  act  is  very  sim- 
ilar ;  and  the  19th  section  provides,  '^  that  no  will  shall  be  revoked 
by  any  presumption  of  an  intention  on  the  ground  of  altera- 
tion of  circumstances."  K  then  we  are  confined  to  the  statute, 
where  land  is  devised  to  several  in  fee  in  undivided  shares,  does 
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a  subsequent  conveyance  to  one  of  the  devisees  of  a  part  of  the 
same  land,  without  any  or  a  merely  nominal  consideration  paid, 
revoke  the  devise  to  him  .as  to  the  remainder  ?  and  if  at  all,  p^kr- 
tially  or  totally? 

Clerk  V.  Berkley  decided  that  a  devise  in  severalty  isnot 
revoked  by  a  subsequent  conveyance  of  part  to  the  devisee.  And 
the  case  cited  from  the  civil  law  by  Mr.  Justice  Story  was  one 
of  the  same  kind.  (2  Story^s  Eq.  Jut.  \  1114.)  In  Ryder  v. 
Woffer,  th^  devise  was  of  an  undivided  interest ;  but  there  the 
subsequent  conveyance  (or  contract  to  convey,  which  was*  the 
same  in  equity)  was  very  different  from  the  devise ;  for,  aftet  a 
life  estate  to  the  devisor,  the  remainder  was  to  the  devisee  and 
her  husband  for  their  lives,  remainder  to  their  younger  children 
in  tail  general  and  remainder  to  the  husband  in  fee ;  and  beside, 
there  was  a  codicil  confirming  his  will,  subject  to  these  marriage 
articles ;  upon  which  &ct  the  lord  chancellor  laid  some  stress ; 
but  upcm  its  being  pressed  that  eqimlity  was  intended  by  the 
testator,  he  remarked,  "  that  though  it  might  be  the  intention  of 
the  testator,  it  was  nevertheless  going  too  far  from  the  plain 
words ;"  and  this  he  said  before  adverting  to  the  fact  of  there 
being  a  codicil.  In  that  Case,  the  effect  of  the  devise,  particu- 
larly as  to  the  six  houses,  was  shifted  on  to  the  last  moiety  with 
great  freedom,  and  yet  it  does  not  appear  that  the  statute  of 
frauds  was  noticed.  In  Davys  v.  Btmcher,  the  land  settled  upon 
the  daughter  was  not  the  same  out  of  which  the  r^nt  charge  was 
payable ;  indeed  was  purchased  after  the  will.  And  it  seems 
there  was  also  testimony  that  the  testator  intended  to  provide 
for  his  daughters  equally. 

Although  I  find  no  case  of  a  devise  of  realty  precisely  like  the 
one  under  consideration,  yet  it  seems  pretty  clear,  that  under 
the  former  law  in  England,  the  devise  to  the  defendant  would  not 
have  been  revoked  as  to  the  lands  of  which  the  testator  died 
seised.  Nor  can  I  see  that  the  provisions  of  this  deed,  by  which 
the  will  is  revoked  as  to  the  29  acres,  are  so  "wholly  inconsist- 
ent with  the  terms  and  nature"  of  the  devise  of  the  remainder  of 
his  property,  as  to  operate  as  a  revocation  of  that  part.  I  am 
aware  that  the  language  used  in  the  books  is  sometimes  general,  ap* 
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p&rently  including  real  as  well  as  personal  estate.  Perhaps  now 
there  is  no  difference  in  this  state  between  a  will  of  real  and 
one  of  personal  estate,  as  to  revocation,  though  it  is  not  necessary 
here  to  decide  that  point.  (Pond  v.  Bergh,  10  Paige^  149.) 
But,  irrespective  of  the  statute  relatii^g  to  revocations^  this  poipt 
is  against  the  complainants.  •  It  is  not  difficult  to  form  a  belief 
as  to  the  testator's  opinion  of  the  effect  of  these  instruments. 
Sttt  in  these  cases  of  imperfect  obligation,  all  we  are  allowed  to 
do,  is  to  judge  of  his  intentions  by  the  legal  effect  of  the  instru- 
ments themselves,  under  the  circumstances.  There  are  many 
eases  where  the  legal  construction  has  no  doubt  defeated  the 
actual  intention.  In  Husseins  case  it  was  revoked  by  a  subse- 
quent feoffment  to  the  use  of  the  will.  {Hussej/^s  case,  Moor^ 
789.  And  see  Sparrow  v.  Hardcaslle,  3  Atk.  803 ;  Marwood 
T.  Twiner,  3  P.  Wms.  163 ;  Walton  v.  Walton,  7  John.  Ck. 
258 ;  Bennett  v.  TankervUle,  19  Ves.  170 ;  Attorney  General 
T.  Vigor,  8  Id.  281 ;  Brydges  v.  Duke  of  Chandos,  2  Ves.jun. 
417.)"  A  will  of  land,  said  Lord  Loughborough  in  Brydges  v. 
Duke  of  Cliandos,  is  no  more  than  an  appointment  of  the  per- 
son who  shall  take  the  specific  land  at  the  death  of  the  person 
making  it.  (2  Yes.  juri.  427.)  It  is  considered  a  conveyance 
declaring  the  uses,  though  it  raises  no  use,  and  passes  no  interest 
till  the  death  of  the  testator.  {Cave  v.  Holford,  3  Yes.  660, 
Rooice,  J.)  Formerly  it  was  specific,  whether  in  particular  or 
general  terms.  Even  a  residuaiy  devise  has  been  held  specific. 
{How  V.  Earl  of  Dartmouth,  7  Yes.  147.  Spong  v.  Spong,  1 
Y.  4-  /.  300.  And  see  Ram  on  Wills,  3,  4,  177 ;  HiU  v. 
Cooke,  1  V.  ^  B.  175 ;  MUnes  v.  Slater,  8  Yes.  306.)  And  no 
words  the  devisor  could  use  would  pass  after  acquired  lands. 
Sut  now,  a  will  in  express  terms  of  all  the  testator's  real  estate 
parses  all  he  could  devise  at  the  time  of  his  death.  (2  jR.  iS'.  57| 
i6.  Pond  V.  Bergh,  10  Paige,  149.)  It  speaks,  in  a  certain 
sense,  at  the  time  of  his  death.  The  testator  is  supposed  to 
knpw,  and  act  with  reference  to  the  law ;  and  although  our  stat- 
ute does*not,  like  the  English  act,  expressly  declare  that  it  shall 
"speak  and  take  effect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  unless  a  contrary  intention  shall 
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appear  by  the  will,"  yet  especially  where,  as  in  this  case,  the 
testator  lives  more  than  two  months  after  the  deed  and  after  his 
attention  had  been  called  to  the  subject,  I  do  not  see  how,  as 
matter  of  law,  it  can  be  said  he  intended  to  wholly  revoke  the 
devise  to  the  defendant. 

The  deed  expresses  a  consideration  of  one  dollar.  This  is  suf- 
ficient to  sustain  the  deed,  whether  any  consideration  was  actu- 
ally paid  or  not.  {McCrea  v.  Purmort,  16  Wend.  460.  Grant 
V.  TowTisend,  2  Hill,  564.)  And  this  was  so  before  our  statute 
in  relation  to  trusts:  {McCrea  v.  Purmort,  supra.  Belden  v. 
Seymour,  8  Ctmn.  304.  4  Kent^  465.  Lloyd  v.  Spillet,  3  P. 
Wms.  344 ;  /S.  C.  8  Vin.  149  \  S.C.2  Atk.  149.)  In  Lloyd 
V.  SpUlet,  ytYAxAi  was  a  very  hard  case,  and  was  decided  by 
Lord  Talbot  in  1734,  and  came  before  Lord  Hardwicke  on  a 
rehearing  in  1740,  the  only  valuable  consideration  expressed, 
was  ten  shillings,  and  it  was  held  sufficient  to  raise  the  use  and 
prevent  a  resulting  trust.  [And  see  Jackson  v.  Alexander,  8 
John.  484.  Co.  Litt  23  a-  1  Cruise,  408.  Leman  v.  Whit- 
ley, 4  Rv^s.  423.  4  Kent,  465.)  And  before  the  statute  of 
Hen.  8,  a  feoffment  to  a  stranger,  without  consideration,  raised  a 
use  to  the  feoffor,  but  not  if  by  a  father  to  his  son,  for  the  con- 
sideration of  blood  settled  the  use  to  the  son,  and  made  it  an  ad- 
vancement. ( Grey  v.  Grey,  2  Swanst.  598.  Hill  on  Trusts^ 
96,  97.  And  see  Meeker  v.  Meeker,  16  Conn.  383  ;  Beach  v. 
Packard,  10  Term,  Rep.  96.) 

The  doctrine  of  advancements  does  not  aid  the  complainants, 
for  that  is  confined  to  cases  of  intestacy.  (1  R.  S.  754,  §}  23, 
26.  Walton  v.  Walton,  14  Ves.  318.  Hawley  v.  James,  5 
Paige,  640.  Toll.  381,  376, 377.)  And,  perhaps,  never  applies 
where  there  is  a  will  of  any  of  the  property.  [Hawley  v.  James, 
5  Paige,  451.)  It  may  be  remarked,  that  the  alterations  in  re- 
lation to  advancements,  made  by  the  legislature  in  the  report  of 
the  revisers,  has  made  some  apparent  confusion.  (1 R.  S.  754,  §  23, 
26.  2  Id.  97,  §§  75,  76,  78.  3  Id.  605,  645,  6,  2d  ed.)  Land, 
or  personal  estate  given  by  the  intestate  in  his  lifetime,  to  take 
effect  in  presenti  or  in  futuro,  was  to  be  brought  into  hotchpot 
under  the  English  statute  of  distributions,  except  land  to  the 
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heirs.  But  not  so,  it  seems,  if  given  by  will,  thougt  there  was 
partial  intestacy.  {Edwards  v.  Freeman,  2  P.  Wms.  440, 1. 
Twisden  v.  Twisden,  9  Ves.  434.  Smith  v.  Smith,  5  Id.  722, 
no^6.)  The  cases  where  such  gifts  have  been  considered  ad- 
yancements,  were  those  of  settlement  or  some  obligation.  (2  Star. 
Eq.  Jur.  1109.  Leake  v.  Leake,  10  Ves.  477.  Onslow  y. 
MicheU,  18  Id.  490.)  In  case  of  advancements  which,  we  have 
seen  only  extend  to  what  is  undisposed  of  by  will,  the  law  steps 
in  and  makes,  what  Ld.  Raymond  calls,  a  "  parliamentary  will." 
(2  P.  Wms.  443.) 

I  have  examined  this  case  also  with  reference  to  an  agreement 
or  understanding  which  equity  has  sometimes  enforced  on  the 
ground  of  trust.  (1  Stor.  Eq.  Jur.  §  256.  2  Id.  §  781.)  Stick- 
land  V.  Aldridge,  (9  Ves.  516,)  was  a  devise  in  fee.  The  heir 
filed  a  bill,  alledging  that  the  devise  was  upon  a  secret  trust  or 
itldertaking  for  purposes  contrary  to  the  statute  of  mortmain ; 
and  the  plea  of  the  statute  of  frauds  was  ordered  to  stand*  for 
answer,  with  liberty  to  except.  Lord  Eldon  seemed  quite  clear 
in  favor  of  relief.  In  Oddham  v.  Litchford,  one  devised  to  his 
brother  and  gave  an  annuity  to  another  which  he  would  have 
made  a  charge  upon  his  real  estate,  had  not  the  devisee  promised 
to  pay  it ;  and  the  M.  B.  charged  the  estates  with  the  annuity, 
and  his  decree  was  affirmed  by  the  lord  keeper.  (2  Vem.  506.) 
Mucklestom  v.  Browne,  (6  Ves.  52,)  was  by  the  heir  at  law,  and 
resembled^in  some  of  its  features,  Stickland  v.  Aldridge.  So 
was  Paine  v.  Hall,  (18  Ves.  475.)  And  several  other  cases 
contain  the  same  principle.  {Barrow  v.  Oreenough,  3  Ves. 
152.  Mestaer  v.  Gillespie,  11  Id.  621.  Huguenin  v.  Baseley, 
14  Id.  290.  Byrn  v.  Godfrey,  4  Id.  6.  Drakeford  v.  Wilks, 
3  Atk.  539.  1  Jarm.  on  Wills,  356.)  It  stands  upon  this 
ground ;  that  if  an  heir  or  personal  representative,  whose  inter- 
ests would  be  affected  by  a  will,  or  the  insertion  of  a  clause 
therein,  induce  the  testator  to  omit  making  a  provision  for  the 
object  of  his  bounty,  by  assurances  that  his  wishes  shall  be  com- 
plied with,  the  promise  or  undertaking  will  raise  a  trust,  which 
will  be  enforced  in  equity,  notwithstanding  the  statute  of  frauds ; 
and  such  aa  engagement  may  be  entered  into,  not  oidy  by  words. 
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but  by  a  silent  assent  to  the  proposition.  The  undertaking  may 
be  express  or  by  implication.  {Barroio  v.  Greenough^  3  Ves, 
152.)  It  requires  fraud  to  overcome  the  statute.  {Montacute 
V.  Maxwell,  1  P.  Wms,  620.  Thyn  v.  Thyn,  1  Vem.  296.) 
And  a  refusal  to  perform  the  trust  is  fraudulent.  (1  Stor,  Eq. 
Jur,  256.)  But  in  this  case,  I  think  the  proof  shows  a  mutual 
mistake  as  to  the  effect  of  the  deed ;  and,  although  it  may  be 
morally  wrong  for  the  defendant  to  retain  his  advantage,  there 
is  no  evidence  that  he  induced  the  testator  to  forbear  any  alter- 
ation of  his  will,  by  promise  or  otherwise. 

The  bill  must  therefore  be  dismissed.  But  as  this  suit  is 
analogous  to  the  case  of  an  heir  coming  into  court  to  know  why 
he  is  disinherited,  I  shall  not  charge  the  complainant  with  costs. 
{Scaify.  Scaif,  4  Russ.  309.  White  v.  Wilson,  13  Vesey,  87. 
8  Dan.  Ch.  Pr.  1524.)  Prima  facie  the  successful  party  is  en- 
jtr^le^  to  cost^^  Bllt  this^ipasc  is  novel  in  some  respects,  and,  nn- 
— ^  Tr&^the  peculiltr^ircttraftances,  I  can  not  say  the  complainants 
we/e  wrong  in  seeking  the  opinion  of  the  court  before  making  a 
division. 

Bill  dismissed. 
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Plant  vs.  The  Long  Island  Railroad  Company. 

To  allow  a  street  in  a  city  to  be  used  for  a  railroad  track,  either  upon  its 
natural  surfkce,  or  by  tunneling,  is  not  a  misapplication  of  it ;  provided  such 
use  does  not  interfere  with  the  tree  and  unobstructed  use  of  it  by  ti&A 
pfibUc,  as  a  highway  for  passage  and  repassage. 

The  temporary  inconvem^nce  to  which  the  adjoining  proprietors  are  sub- 
jected, while  the  work  of  excavation  and  tunneling  is  going*  on,  is  damnunt 
abxque  injuria,  and  wiU  not  entitle  an  individual  to  damages. 

Where  th«  land  of  an  individual  is  taken  for  a  street  in  a  city,  and  eompenss* 
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tion  la  made  for  it,  the  city  has  the  right  to  appropriate  the  land  so  taken 
to  all  snch  legitimate  uses  and  servitudes  as  custom,  and  the  public  good, 
require  in  respect  to  a  street. 

Action  to  recover  damages  alledged  by  the  plaintiff  to  have 
been  snstained  by  him  in  consequence  of  the  construction  of  a 
tunnel,  by  the  defendants,  through  Atlantic-street,  in  the  city 
of  Brooklyn.    The  facts  are  stated  in  the  opinion  of  the  court. 

A.  H-  Danoj  for  the  plaintiff. 

H.  F,  Clark,  for  the  defendants. 

JBy  the  Courts  Edwards,  J.  This  action  was  brought  to 
recover  damages  for  the  injury  which  the  plaintiff  alledges  that 
he  has  sustained  by  reason  of  the  construction  of  a  tunnel,  by 
the  defendants,  through  Atlantic-street,  in  the  city  of  Brooklyn. 
The  bill  of  exceptions  shows  that  the  plaintiff  was  the  lessee  of 
a  messuage  and  tenement,  situated  upon  said  striBet,  for  the 
term  of  three  years,  and  that  during  the  continuance  of  his  lease 
the  defendants  excavated  the  street  for  the  purpose  of  con- 
structing the  tunnel,  and  that  they  were  engaged  in  the  work 
of  excavation  and  construction  for  several  months.  It  further 
appears,  that  during  this  time  the  carriage  way  was  laid  open, 
and  the  passage  way  upon  the  side  walk  was  rendered  narrow, 
although  it  was  sufficiently  wide  for  persons  to  pass  and  repass. 
It  also  appears  that  the  tenement  possessed  by  the  plaintiff  was 
occupied  as  a  retail  dry  good  store.  And  witnesses  were  called 
to  show  that  he  was  injured  in  his  business  while  the  work  was 
in  progress.  Upon  this  state  of  facts  the  defendants  moved  for 
a  nonsuit,  which  was  denied  by  the  circuit  judge.  The  defend- 
ants then  read  their  charter  of  incorporation,  and  the  charter 
of  the  city  of  Brooklyn,  and  also  read  an  ordinance  of  the  com- 
XDon  council  of  said  city,  authorizing  the  defendants  to  construct 
the  tunnel  in  question.  The  circuit  judge  then  stated  that  this 
ordinance  was  a  justification  of  the  defendants,  and  a  complete 
defense  to  the  action,  unless  the  plaintiff  claimed  to  recover  on 
the  ground  that  the  work  was  done  negligently,  unskillfully,  or 
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improperly;  and  said  tliat  he  would  so  charge  the  jury.  To 
this  decision  the  plaintiff's  counsel  excepted,  and  declined  going 
to  the  jury  on  the  question  of  negligence  or  unskillfulness,  and 
submitted  to  a  nonsuit,  with  leave  to  move  to  set  the  same  aside. 
The  form  of  the  action  was  trespass  on  the  case. 

It  will  be  observed  that  the  damages  claimed,  are  not  for  any 
permanent  injury ;  and  it  is  not  pretended  that  the  street  was 
impaired  or  obstructed  as  a  highway,  beyond  the  time  necessary 
for  the  completion  of  the  excavation.  The  simple  question  then 
before  us  is,  whether  the  common  council  of  the  city  of  Brooklyn 
had  the  power  to  pass  the  ordinance  under  which  the  defendants 
acted. 

The  primary  object  of  a  street  is,  to  furnish  a  free  passage  to 
the  public.  It  is  for  that  end,  chiefly,  that  the  soil  is  appropri- 
ated to  the  public  use.  Such  being  the  case,  there  seems  to  be 
no  good  reason  why  the  use  should  be  confined  to  the  natural 
surface  of  the  soil,  and  why  a  new  surface  may  not  be  created 
for  the  same  purpose,  either  by  tunneling  or  excavation.  K 
Buch  new  surface  can  be  created,  it  must  follow  that  it  can  be 
used  in  any  way  in  which  the  original  surface  could  be  legally 
used.  And  it  has  been  decided  by  this  court  in  the  case  of 
Drake  v.  The  Hudson  River  Railroad  Co.  (7  Barb,  608,)  that 
the  laying  of  a  railroad  track  upon  a  street  in  a  city,  is  not  such 
an  exclusive  appropriation  of  the  street  as  obstructs  or  impairs 
the  right  of  passage  and  repassage ;  and,  in  reference  to  the 
convenience  of  the  public,  is  legal. 

But  that  is  not  the  question  which  arises  here ;  for  in  this 
case,  the  tunnel  is  appropriated  exclusively  to  the  use  of  the 
defendants ;  and  the  question  is,  whether  the  common  council 
of  the  city  of  Brooklyn  had  the  right  to  authorize  such  an  ap« 
propriation. 

Although  a  highway  in  the  country  is,  as  a  general  rule, 
needed  for  no  other  purpose  than  as  a  place  of  passage  and  re- 
passage,  yet  the  case  is  different  as  to  a  street  in  a  populous 
commercial  city.  There  are  many  uses  to  which  streets  in  large 
cities  are  usually  appropriated  for  the  promotion  of  health,  trade 
and  commerce,  and  the  public  convenience ;  such  as  the  construe- 
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tion  of  drains  and  servers,  and  the  laying  of  Trater  and  gas  pipes. 
These  are  servitudes  which  are  highly  beneficial  to  the  public, 
and  in  no  way  injurious  to  the  private  rights  of  individuals. 
They  do  not  interfere  mth  the  surface  of  the  street.  They  in 
no  manner  whatever  impair  the  right  of  free  passage  and  re- 
passage.  Neither  are  they  injurious  to  the  adjoining  property. 
On  the  contrary,  they  are  either  directly  or  indirectly  advan^ 
tageous.  There  can  be  no  doubt  that  a  railroad  in  a  city  is 
calculated  to  promote  trade  and  commerce,  and  it  is  equally 
clear  that  the  public  convenience  is  promoted  by  its  being  con- 
structed in  such  a  manner  that  it  can  in  no  way  interfere  with 
the  ordinary  modes  of  conveyance.  If  such  be  the  case,  we  can 
see  no  good  reason  why  it  is  a  misappropriation  of  the  street  to 
allow  it  to  be  tunneled  for  a  railroad,  any  more  than  it  is  to 
allow  it  to  be  excavated  for  sewers,  or  water  or  gas  pipes. 

It  is  not  denied,  that  to  a  certain  extent  the  common  council 
of  the  city  of  Brooklyn  have  the  legislative  control  over  its 
public  streets.  And  they  are  expressly  authorized  to  make  and 
establish  all  such  ordinances,  by-laws,  and  public  regulations, 
not  contrary  to  the  constitution  and  laws  of  the  state,  as  may  be 
proper  for  the  good  government  and  order  of  the  said  city,  and 
its  inhabitants,  and  the  regulation  of  the  trade  and  commerce  of 
the  city.  {Laws  of  1834,  cA.92,  p.  100,  §  27.)  It  is  under  this 
general  power  that  they  may  create  or  authorize  these  urban 
servitudes,  to  which  the  streets  in  large  cities  are  usually  appro- 
priated. And  if  the  work  in  question  is  beneficial  to  trade  and 
commerce,  it  would  seem  to  be  within  the  province  of  the  com- 
mon council  to  authorize  its  construction. 

It  is  said,  however,  that  this  power  is  qualified  by  that  pro- 
vision of  the  constitution,  which  requires  that  compensation  shall 
be  made  to  the  owner  of  private  property  taken  for  public  use.. 

As  far  as  we  are  aware,  it  has  not  been  customary  in  this! 
state,  where  the  streets  of  cities  have  been  appropriated  to  legiti-^ 
mate  public  uses,  for  the  promotion  of  health,  trade  or  commerce, 
to  make  compensation  to  the  owners  of  adjoining  lands.  The 
reason  of  this,  undoubtedly  is,  that  the  streets  are  laid  out  for 
such  purposes,  as  well  as  for  highways ;  and  when  the  property 
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of  individuals  is  taken  for  streets,  and  the  city  makes  compensa- 
tion for  the  property  so  taken,  it  pujrohases  andjays  forjhe 
right  to  appropriate  the  land  to  all  such  legitimate  uses,  as  cus- 
tom and  the  public  good  require  that  a  street  should  be  ap- 
propriated to, 
/  But  admitting  that  the  street  in  question  could  not  be  used 
in  the  manner  in  which  the  common  council  of  the  city  of  Brook- 
lyn authorized  the  defendants  to  use  it,  without  compensation 
being  made  to  the  owners  of  the  adjoining  land,  or  their  consent 
being  obtained ;  it  does  not  appear  that  there  has  not  been  in 
this  case,  such  compensation,  or  consent.  The  general  maxim 
of  the  law  is,  omnia  presumuntur  rite  esse  acta ;  and  how 
can  we  presume  the  contrary  in  this  case? 

But,  again ;  suppose  that  no  compensation  has  been  made  to 
the  owners  of  the  adjoining  lands,  and  no  consent  has  been  ob- 
tained from  them,  how  can  the  plaintiff  take  advantage  of  it  in 
this  suit  ?  He  does  not  claim  damages  for  trespass  upon  land 
owned  or  possessed  by  him ;  nor  for  an  injury  done  to  the  soil 
in  front  of  his  lot.  He  claims  consequential  damages  for  injury 
alledged  to  have  been  done  to  his  business,  arising  from  the 
obstruction  of  the  street  along  the  whole  extent  of  the  excava- 
tion. If  this  be  an  injury,  it  is  one  which  a  person  not  living 
upon  the  street  might  have  sustained  equally  with  the  plaintiff. 

There  were  two  cases  cited  upon  the  argument,  which,  it  was 
contended,  sustained  the  claim  set  up  by  the  plaintiff.  {Fletcher 
T.  The  Auburn  and  Syracuse  Railroad  Co,,  26  Wend.  462. 
Trustees  of  the  Presbyterian  Society  of  Waterloo  v.  The  Au- 
bum  and  Rochester  Railroad  Co.  8  HiU,  567.)  In  the  first 
of  these  cases,  the  declaration  alledged  that  the  defendants  had 
caused  an  embankment  of  the  height  of  four  feet  to  be  made 
upon  and  across  a  street  near  the  messuage  and  garden  of  the 
plaintiff;  and  that  by  reason  thereof  he  could  not  have  and 
enjoy  his  right  of  free  and  unobstructed  passage  and  repassage 
unto  and  upon  the  street  to  and  from  his  garden  and  messuage, 
and  was  deprived  of  the  use  of  the  street ;  and  besides  that, 
his  messuage  was,  by  reason  of  the  embankment,  frequently 
inundated  with  water,  &g.    The  defendants  justified,  under  their 
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charter  of  incorporation,  which  authorized  them,  whenerer  it 
should  be  necessary,  to  intersect  or  cross  any  road  or  high- 
way between  the  villages  of  Auburn  and  Syracuse  ;  to  construct 
their  railroad  across  the  same ;  but  that  they  should  restore  the 
road  or  highway  thus  intersected,  to  its  former  state,  or  in  a 
Bufficient  manner  not  to  have  impaired  its  usefulness.  They  then 
averred  the  necessity  of  intersecting  the  street,  and  that  they 
restored  it  to  its  former  state,  in  a  suflScient. manner  not  to  have 
impaired  its  usefulness.  To  this  plea  the  defendant  demurred, 
and  the  court  held  that  the  meaning  of  the  provision  of  the  char- 
ter upon  which  the  defendants  relied  was,  "rthat  the  road  was  to 
be  restored  to  its  former  state,  or  in  a  manner  not  to  impair  its 
usefulness  ;  that  is,  in  such  a  manner  that  the  public  might  con- 
tinue to  enjoy  it  as  before."  But  they  held  that  if,  when  thus 
restored,  the  plaintiff  was  deprived  by  reason  thereof  of  any 
right  which  he  previously  possessed,  or  was  subjected  to  any 
injury,  he  was  entitled  to  damages.  If  the  plaintiff  in  the  case 
before  us  had  claimed  damages  because  the  defendants,  after  they 
had  finished  the  construction  of  the  tunnel,  had  placed  the  street 
in  such  a  condition,  that  his  use  of  it  was  permanently  ob- 
structed by  a  change  of  the  grade,  and  his  messuage  injured 
by  the  flow  of  water  caused  by  such  permanent  change,  the 
case  would  have  been  analogous  to  the  one  cited. 

In  the  other  case  relied  upon  by  the  plaintiff,  the  defendants 
eonstructed  their  railroad  upon  the  highway  in  front  of  the 
plaintiff's  premises,  without  his  permission,  and  without  making 
compensation  to  him ;  and  the  plaintiff  sued  them  in  trespass. 
The  court  there  held  that  the  plaintiff  was  the  owner  of  the  soil 
of  the  highway,  subject  only  to  the  public  easement,  and  that 
the  defendants  could  not  use  the  highway  for  a  railroad  track, 
without  making  compensation.  But  this  case  also  differs  from 
the  one  before  us.  In  the  first  place,  the  action  was  trespass  for 
injury  to  the  soil  of  the  plaintiff.  The  soil  which  was  appro- 
priated by  the  defendants,  was  a  highway  in  the  country.  If 
the  suit  had  been  brought  by  a  tenant  of  the  premises  not 
adjoining  the  railroad,  for  consequential  damages  accruing  from 
tixe  tetapfxnrj  obstruction  of  the  highway  while  the  defendants 
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vere  laying  their  track,  the  ruling  of  the  court  would,  probably, 
bave  been  different ;  particularly  if  it  had  not  appeared  that 
the  railroad  was  made  without  the  consent  of,  or  compensation 
to,  the  owner. 

The  conclusion,  then,  to  which  we  have  arrived  is,  that  the 
defendants,  from  aught  that  appears  in  the  bill  of  exceptions, 
were,  as  regards  the  public  at  large,  authorized  to  construct  the 
tunnel  in  question ;  and  that,  if  the  defendant  has  been  injured 
by  the  temporary  inconvenience  to  which  he,  as  well  as  others 
•  may  have  been  exposed,  during  the  continuance  of  the  work, 
there  being  no  complaint  of  negligence,  or  unskillfulness,  it  is  a 
ease  of  damnum  absque  injuria,  and  the  plaintiff  is  not  entitled 
to  damages. 

The  motion  for  a  new  trial  is  denied. 


Same  Term.    Before  the  sa?ne  Justice. 
BoGERT  vs.  Vermilya. 

One  of  two  makers  of  a  joint  and  several  promissory  note  can  not,  after 
the  debt  is  barred  by  the  statute  of  limitations,  revive  the  indebtedness,  as 
against  the  other  maker,  by  making  a. payment  on  the  note,  so  as  to  enable 
the  holder  to  sue  the  latter,  npon  the  note,  as  survivob,  after  the  death  of 
the  former. 

This  was  an  action  brought  against  the  defendant  as  survivor 
of  William  Bruce,  upon  a  joint  and  several  promissory  note  for 
$200,  made  by  them  on  the  21st  of  January,  1837,  payable  to 
the  plaintiff  three  months  after  date.  On  the  trial  the  plaintiff 
proved  the  execution  of  the  note,  by  the  makers.  He  then  pro- 
posed to  prove  that  Thomas  Vermilya,  the  defendant,  in  the  fall 
of  the  year  1837,  departed  from  this  state  and  was  continually 
absent  therefrom  until  1843  or  1844 ;  and  that  the  said  William 
Bruce  had,  within  six  years  previous  to  the  commencement  of 
this  suit,  acknowledged  that  the  note  was  due  and  unpaid.    To 
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the  admission  of  such  testimony  the  counsel  for  the  defendant 
objected,  on  the  ground  that  it  was  irrelevant  and  inadmissible 
under  the  pleadings  in  the  cause,  and  also  insufficient  to  avoid 
the  bar  to  the  plaintiflf 's  claim  growing  out  of  the  statute  of  lim- 
itations. That  the  action  being  upon  the  joint  contract  of  Bruce 
and  the  defendant,  the  absence  from  the  state  of  the  defendant 
did  not  arrest  the  running  of  the  statute  against  the  demand. 
That  inasmuch  as  the  plaintiff's  declaration  consisted  of  the 
money  counts,  with  a  notice  of  the  note  being  the  only  cause  of 
action,  he  had  by  such  notice  confined  his  claim  and  his  proofs 
to  the  cause  of  action  created  by  the  note  itself,  and  that  any 
evidence  of  a  subsequent  acknowledgment  or  promise,  either 
express  or  implied,  to  pay  the  note,  would  therefore  be  improper, 
as  such  acknowledgment  or  promise  would  be  a  new  and  distinct 
cause  of  action,  from  the  express  promise  contained  in  the  note. 
His  honor  the  judge  decided  that  such  testimony  was  admissi- 
ble under  the  pleadings  and  notice,  and  admitted  the  same.  The 
defendant  excepted.  The  plaintiff  then  proved  that  the  defend- 
ant left  this  state  and  went  to  Liverpool,  England,  in  the  fall  of 
the  year  1837,  and  did  not  return  until  the  year  1843  or  1844. 
That  the  said  William  Bruce  died  on  the  15th  of  January,  1845. 
That  on  the  17th  of  May,  1843,  Bruce  paid  the  plaintiff  $50 
upon  the  note,  which  was  credited  thereon  by  the  plaintiff;  and 
that  he  had  made  other  payments  within  six  years.  The  jury 
found  a  verdict  for  the  plaintiff,  for  the  balance  due  upon  the 
note ;  and  the  defendant,  upon  a  bill  of  exceptions,  moved  for  a 
new  trial. 

Wm.  H,  Eltingj  for  the  plaintiff. 

S.  G,  Raymond,  for  the  defendant. 

By  the  Court,  Edwards,  J.  The  promissory  note  upon 
which  this  suit  was  brought,  and  which  according  to  the  notice 
attached  to  the  plaintiff's  declaration,  constituted  the  sole  cause 
of  action,  was  signed  by  the  defendant  and  William  Bruce,  who 
jointly  and  severally  promised  to  pay  the  sum  of  $200,  with 
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lawful  interest,  in  three  months  after  its  date,  which  was  the 
Slst  of  January,  1837.  The  declaration  contained  only  the  com- 
mon money,  counts,  with  a  copy  of  the  note  annexed.  The  de- 
fendant pleaded  the  general  issue  and  also  actio  7ion  accrevit,  Sec. 
To  this  the  plaintifiF  replied  generally,  and  also  put  in  a  special 
replication  that  before  the  expiration  of  six  years  from  the  time 
when  the  several  causes  of  action  in  the  declaration  mentioned 
accrued  to  the  plaintiff,  the  defendant  departed  from,  and  resided 
out  of  this  state,  and  that  the  plaintiff  commenced  Ids  suit  within 
six  years  after  the  several  causes  of  action  accrued  to  the  plain- 
tiff, exclusive  of  the  absence  of  the  defendant  out  of  the  state- 
To  this  there  was  a  general  rejoinder,  and  also  a  special  rejoinder, 
that  the  several  causes  of  action  accrued  on  the  24th  day 
of  April,  1837,  to  the  plaintiff  against  the  defendant  jointly 
with  Wm.  Bruce,  and  that  at  the  time  when  the  several  causes 
of  action  so  accrued,  and  from  thence  continually  until  the  de- 
cease of  said  Bruce  on  the  15th  of  January,  1845,  the  said  Bruce 
resided  in  the  city  of  New- York,  and  that  more  than  six  years 
elapsed  between  the  time  when  the  said  causes  of  action  accrued 
to  the  plaintiff,  and  the  death  of  the  said  Bruce.  To  this  there 
was  a  surrejoinder  that  the  several  causes  of  action  accrued  sub- 
sequent to  the  24th  of  April,  1837,  and  that  six  years  did  not 
intervene  between  the  time  when  the  several  causes  of  action 
accrued,  and  the  death  of  Bruce.  To  this  there  was  a  general 
rebutter. 

On  the  trial  of  the  cause  the  plaintiff  offered  to  prove  the  ab- 
sence of  Vermilya,  and  the  acknowledgment  of  the  debt  by  Bruce. 
The  circuit  judge  decided  that  such  proof  was  admissible,  and  to 
this  decision  the  defendant's  counsel  excepted.  The  plaintiff 
then  introduced  evidence  to  show  the  absence  of  Vermilya,  and 
that  Bruce  had  made  payment  on  the  note  within  six  years  be- 
fore the  commencement  of  the  suit.  The .  defendant's  counsel 
then  renewed  his  exceptions  to  the  evidence,  and  requested  the 
judge  to  charge  the  jury  that  the  new  promise  growing  out  of 
the  payment  by  Bruce  was  not  binding  on  the  defendant.  The 
judge  refused  so  to  charge ;  but  instructed  the  jury  in  substance 
tiiat,  if  they  believed  a  payment  was  made  by  Bruce,  as  alledged 
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by  the  plaintiff,  sugh  payment  took  the  case  out  of  the  statute, 
as  to  Yermilya.  And  to  this  charge  the  defendant's  counsel 
excepted. 

The  judge's  charge  was  founded  upon  the  rule  which  was  laid 
down  in  the  leading  case  of  Whitcomb  v.  Whiting,  {Doug. 
652,)  and  which  was  afterwards  sanctioned  in  this  state  in  the 
case  of  Smith  v.  Ludlow,  (6  John,  267,)  and  finally  adopted  in 
Johnson  v.  Beardsley,  (15  John.  R.  3,)  and  in  PcUterson  v. 
Choate,  (7  Wend.  441.) 

But,  since  the  trial  of  the  cause,  the  law  on  this  subject  has 
undergone  a  review  in  the  court  of  appeals  ;  and  in  an  opinion 
delivered  by  the  present  chief  judge  of  that  court,  it  is  shown  by 
convincing  and  unanswerable  argument,  that,  upon  reason  and 
principle,  the  rule  laid  down  in  the  cases  above  cited  was  wrong, 
and  they  were  distinctly  overruled.  ( Van  Kuren  v.  Parmeleej 
2  Comst.  523.) 

It  will  be  observed  by  reference  to  the  bill  of  exceptions,  that 
upon  the  trial  the  plaintiff  did  not  rely  upon  his  replication  of 
the  absence  of  the  defendant,  in  order  to  defeat  the  plea  of  the 
statute  of  limitations ;  and  the  question  is  not  presented  to  us 
whether  such  proof  would  in  itself  take  the  case  out  of  the  stat- 
ute. For  this  reason  we  do  not  consider  ourselves  authorized  to 
express  an  opinion  upon  that  point. 

New  trial  granted,  costs  to  abide  the  event. 


Same  Term.    Before  the  same  Justices. 

GiLDERSLEEVE  and    BoBERTS  VS.    ThE  PeOPLE. 

A  reoognizanoe  to  appear  and  answer  to  an  indictment,  need  not  recite  the 
Q>ecSal  IkctB  which  give  the  officer  taking  it  authority  to  act  in  the  particu- 
lar case,  or  describe  a  criminal  offense.  It  is  sufficient  if  the  officer  had 
authority  in  cases  of  that  general  description,  and  the  condition  is  to  do 
iomething  to  which  a  party  may  be  legally  bound  by  recognizance. 

The  reason  of  this  mla  is,  that  the  entering  into  a  recognizazkcd»  b«lag  ^ 
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Tolnntarj  act  of  the  party,  he  admits  the  authority  of  the  magistrate,  and 
acknowledges  the  regularity  of  the  proceedings  in  which  it  is  taken.  In 
this  respect  the  case  is  distinguishable  from  one  where  the  liability  arises 
from  a  proceeding  in  invUum.    Per  Edwards,  J. 

A  recognizance,  the  condition  of  which  is,  that  the  principal  shall  appear  at 
the  next  court  of  general  sessions  of  the  peace,  and  then  and  there  answer 
all  such  matters  and  things  as  shall  be  objected  against  him,  and  abide  the 
order  of  the  court,  and  not  depart  the  said  court  without  leave,  and  in  the 
meantime  shall  keep  the  peace,  &c.,  is  valid,  although  it  does  not  state 
what  particular  charge  the  principal  shall  answer. 

The  substance  of  the  undertaking  is,  that  the  principal  will  appearand  answer 
any  charge  which  may  be  brought  against  him. 

The  legal  effect  of  such  a  condition,  in  a  recognizance  is,  that  the  principal 
shall  appear  at  the  next  court  of  general  sessions,  and  answer  such  charge 
as  shall  be  brought  against  him,  and  be  forthcoming  before  the  court,  at 
all  times,  until  discharged ;  not  merely  that  he  shall  appear  at  the  term  of 
the  court  held  next  after  the  date  of  the  recognizance. 

The  statute  of  1844,  providing  that  all  recognizances  given  in  the  city  and 
county  of  New- York  to  answer  a  criminal  charge,  on  being  forfeited,  shall 
be  filed  by  the  district  attorney,  together  with  a  certified  copy  of  the  order 
of  the  court  forfeiting  the  same,  in  the  office  of  the  county  clerk,  and  dock- 
eted as  if  the  same  Were  the  transcript  of  a  judgment  record  for  the  penalty, 
and  that  such  judgment  shall  be  a  lien  on  real  estate,  and  maybe  collected 
by  execution,  is  not  in  contravention  of  the  section  of  the  constitution  of 
the  year  1821,  which  declared  that  the  trial  by  jury,  in  all  cases  in  which 
it  had  been  theretofore  used,  should  remain  inviolate  forever. 

The  statute  of  1844,  so  far  as  it  operates  upon  recognizances  taken  previous 
to  its  passage,  takes  away  no  right,  but  operates  merely  in  f\irtherance  of 
the  remedy.  It  Airnishes  a  more  summary  method  of  enforcing  an  existing 
obb'gation. 

Error  to  the  court  of  common  pleas  of  the  city  and  county 
of  New- York.  The  judgment  in  that  court  was  rendered  in 
favor  of  the  people  for  $1000  of  debt,  against  Gildersleeve  and 
Roberts,  upon  a  recognizance  executed  by  the  defendants  on  the 
4th  of  February,  1843,  to  the  people  in  the  sum  of  $1000,  pend- 
ing an  indictment  against  Gildersleeve  for  forgery.  The  condi- 
tion of  the  recognizance  was  as  follows :  "  That  if  the  above 
named  Richard  Gildersleeve,  shall  personally  appear  at  the 
next  court  of  general  sessions  of  the  peace,  to  be  holden  in  and 
for  the  city  and  county  of  New- York,  and  then  and  there  answer 
all  such  matters  and  things  as  shall  be  objected  against  him, 
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and  abide  the  order  of  the  court,  and  not  depart  the  said  court 
without  leave,  and  in  the  meantime  keep  the  peace  towards  the 
people  of  the  state  of  New-York,  and  particularly  towards  John 
P.  Duff  for  the  term  of  three  months,  then  this  recognizance  to 
be  void,"  (kc.  On  the  21st  of  February,  1846,  the  court  of 
general  sessions  of  the  peace  for  the  city  and  county  of  New- 
York,  ordered  this  recognizance  to  be  forfeited  and  to  be  filed, 
together  with  a  certified  copy  of  said  order,  in  the  office  of  the 
clerk  of  the  city  and  county  of  New- York,  and  judgment  to  be 
entered  thereon,  according  to  law.  And  thereupon  the  recogni- 
zance, and  a  certified  copy  of  the  order  forfeiting  the  same,  were 
filed  in  the  clerk's  office,  and  judgment  docketed,  pursuant  to  the 
act  of  May  7th,  1844.  {Lcnvs  of  1844,  p.  475,  §  8.)  Upon  the 
judgment  thus  rendered,  the  defendants  brought  a  writ  of  error; 

N.  B.  Blunt,  for  the  plaintiffs  in  error.  I.  The  judgment 
entered  in  the  New- York  conmion  pleas,  is  void  upon  its  face. 
(1.)  The  act  of  1844,  by  virtue  of  which  this  judgment  is  cre- 
ated, is  unconstitutional.  {Laws  of  1844,  p,  475,  §  8.)  It 
deprives  a  defendant  of  the  right  of  trial  by  jury.  It  deprives 
him  of  the  opportunity  of  setting  up  any  defense  he  may  have,  by 
pleading  or  otherwise.  ( The  People  v.  Bartlett,  3  HUlj  570. 
The  People  v.  Green,  6  Id.  647.)  (2.)  The  recognizance  upon 
which  the  judgment  is  bottomed,  is  void  upon  its  face,  for  want 
of  jurisdiction  in  the  officer  taking  it.  It  does  not  describe  the 
offense  for  which  the  indictment  was  afterwards  found.  (4  Wend, 
387.)  It  describes  no  offense.  (2  iJ.  ^S.  1*^  ed,  691, 2,  §  8.  The 
People  V.  Brown,  23  Wend.  47.  The  People  v.  Koeber,  7 
ERU,  39.  The  People  v.  Young,  Id.  44.  The  People  v. 
Kane,  4  Denio,  530.)  At  the  utmost  it  is  a  mere  recognizance 
to  keep  the  peace.  (3.)  There  is  nothing  in  the  record,  to  show 
a  forfeiture  or  breach  of  the  recognizance  entered  into,  on  the 
4th  of  February,  A.  D.  1843.  The  recognizance  was  to  answer 
"  matters  and  things  in  general,"  and  to  keep  the  peace  toward 
Ann  Hulse  in  particular :  and  the  indictment  described  in  the 
order  of  forfeiture  was  for  forgery  in  the  second  degree.  For 
aught  that  appears,  the  indictment  was  for  an  offense  committed 
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after  the  giving  of  this  recognizance.  The  condition  of  the 
recognizance,  was  to  appear  at  the  March  term,  A.  D.  1843,  and 
there  is  nothing  in  the  record  to  show  a  breach  at  that  time,  or 
a  respiting  over  or  continuance  of  the  recognizance  from  that 
term  to  February  A.  D.  1845,  (the  term  when  the  order  was 
made,)  which  latter  should  have  formed  part  of  the  order  declar- 
ing the  forfeiture.  ( The  People  v.  Hainer^  1  Denio  R.  454. 
The  People  v.  Crary  ^  Fleming,  17  Wend.  374.  The  Peo- 
ple V.  Green,  6  Hill,  647.)  The  proceedings  of  the  New- York 
court  of  general  sessions  of  February  21st,  A.  D.  1846,  were 
without  jurisdiction,  and  void^  It  does  not  appear  that  the 
defendant  was  called  at  the  term  named  in  the  recognizance,  or 
notice  of  a  future  requirement  to  appear,  given  to  him  or  his 
bail.  (4.)  Under  the  act  of  1844,  every  thing  necessary  to  show 
breach  and  jurisdiction  should  be  affirmatively  set  forth  in  the 
order  forfeiting  the  recognizance.  It  is  a  summary  proceeding, 
and  every  thing  necessary  to  show  jurisdiction  must  affirmatively 
appear.  {Miller  v.  Brinkerhoff,  4  Denio,  118.)  The  order  of 
forfeiture  is  in  the  nature  of  the  declaration  before  the  act  of 
1844,  and  should  contain  special  averments  of  facts,  showing 
jurisdiction  to  make  the  order.  {The  People  v.  Hainer,  1 
Denioy  454.  Sackett  v.  Andross,  5  Hill,  327.  The  People  v. 
Koeber,  7  Id.  39.)  (5.)  The  act  of  1844  does  not  apply  to  a 
recognizance  given  in  1843. 

II.  The  judgment  docketed  in  the  New- York  common  pleas, 
should  be  reversed  with  costs. 

John  McKeon,  (district  attorney,)  for  the  people.  I.  The 
recognizance  was  taken  in  a  case  in  which  the  officer  taking  it 
had  authority.  It  is  in  proper  form.  It  is  not  necessary  to 
state  all  the  facts  and  circumstances  under  which  it  was  taken. 
(2  R.  S.  704,  §5  4,  7.  Petyple  v.  Kane,  4  Denio,  544,  645. 
People  V.  Blankman,  17  Wend.  255.)  II.  By  the  terms  of 
this  recognizance,  the  bail  was  bound  to  have  his  principal  ia 
court  to  answer  any  charge ;  not  merely  that  in  which  he 
was  recognized  to  appear.  {Petersdorf  on  Bail,  510.  10 
TTend.  433.    17/rf.374.    2  iiT^Ky,  137.  8  ^la.  273.)    HI.  An 
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order  continuing  the  recognizance  from  Februaay,  1843,  till 
February,  1845,  can  not  be  presumednot  to  be  on  file  in  the  court 
below.  If  the  court  desire,  they  can  issue  a  certiorari,  ad  infor- 
mandam  conscieniiam,  even  after  writ  of  error  brought.  (7 
Wend.  478.)  IV.  Even  if  no  order  be  filed,  it  is  but  an  irreg- 
ularity ;  and  application  should  be  made  to  the  court  below  to  set 
it  aside.  Mere  irregularities  are  not  ground  of  error.  ( The 
People  V.  Blankman,  17  Wend.  256.  21  Id.  19.  9  Id.  125. 
2  Caw.  21.  4/d.533.  Laws  of  lSi5,  p.  25S.)  V.  The  judg- 
ment is  entered  up  under  a  statute  of  this  state,  authorizing 
summary  proceedings.  Nothing  is  required  to  be  filed,  but  the 
order  of  the  court  of  sessions.  {Laws  of  1844.  p.  475,  §  8.)  VI. 
The  act  of  1^44  is  constitutional.  At  common  law,  a  recogni- 
zance was  an  acknowledgment  of  a  former  debt  upon  record ; 
it  had  the  qualities  of  a  judgment,  and  was  binding  and  conclu- 
sive on  the  party.  (4  Denio,  534,  536,  538.  2  Black.  Com, 
841.  2  Tidd's  Prac.  1083,  Phil,  ed.  1840.  2  Shep.  Touch, 
by  Preston^  354.)  Recognizances  have  been  authorized  for 
various  purposes;  one  of  which  was,  to  secure  payment  of 
money  by  one  person  to  another.  This  was  allowed  by  common 
law,  and  by  statute  of  Hen.  8,  ch.  6.  Recognizances  taken 
under  statute  merchant  and  statute  staple  were  securities  for 
debts  acknowledged  to  be  due,  and  bound  lands.  (2  Black. 
Com.  160.  Ba>c.  Abr.  Execution,  B.  Com.  Dig.  Obligation, 
A.  Statute  Staple,  B.  Coolers  Law  of  Mort.  76,  82.  2 
Tidd,  1093,  6.  Hall  v.  Winckfeld,  Hob.  195.  Edgecomb 
T.  Doe,  Vaughan,  102,  3.  Fanshaw  v.  Morrison,  2  Ld, 
Raymond,  1138.)  The  sureties  in  these  cases  have  no  reason 
to  complain.  They  knew  the  law  before  they  made  the  engage- 
ment, and  are  bound  by  their  own  contract.  Summary  proceed- 
ings, of  a  similar  nature,  sustained  in  U.  S.  courts,  and  in 
several  states.  (1  Blackf  Rep.  204.  5  How.  Mississippi 
Rep.  434.  4  Bibb.  581.  Laws  of  U.  S.  Statutes  at 
Large,  vol.  3,  p.  598,  §  2.  4  Wheat.  Rep.  235.)  Prior  to  the 
constitution  of  1821,  recognizances  could  be  forfeited  in  this 
summary  manner.  The  law  of  1844  is  similar  to  that  in  Green- 
leaf's  Laws.    {Laws  of  New-York,  1   Gfreenleaf   299,  §  6. 
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Id,  408,  §  4.)  VII.  All  the  difficulties  which  may  be  presented 
as  to  the  evil  consequences  of  such  summary  proceedings,  are 
answered  by  the  power  given  to  common  pleas  of  the  city  of 
New-York,  as  a  court  of  exchequer,  to  control  these  judgiiients, 
and  "  do  as  in  justice  they  should."     {Laws  of  1845,  p.  250.) 

By  the  Court,  Edwards,  J.  The  first  ground  of  error 
alledged  by  the  plaintiffs  is,  that  the  recognizance  upon  which 
the  judgment  below  was  founded,  describes  no  offense,  and  is 
defective  on  its  face. 

In  the  case  of  The  People  v.  Koeber,  (7  HUl,  39)  and  of 
The  People  v.  Young,  (7  Id.  44,)  it  was  held  by  the  supreme 
court,  that  the  recognizance  should  so  far  state  the  crime 
charged,  as  to  show  the  case  to  be  one  over  which  the  officer 
taking  it  had  jurisdiction.  Buu,  subsequently,  in  The  People 
v.  Kane,  (4  Denio,  530,)  it  was  held  by  the  same  court,  that 
a  recognizance  need  not  recite  the  special  facts  which  gave  the 
officer  jurisdiction ;  and  that  it  is  enough  if  he  had  jurisdiction 
in  cases  of  that  description ;  and  it  appears  that  the  condition 
is  to  do  something  to  which  a  party  may  be  legally  bound  by 
recognizance ;  and  the  cases  above  cited  were,  in  this  respect, 
oveiTuled.  In  the  case  of  Champlin  v.  The  People,  (2  Comst. 
82,)  the  rule  laid  down  in  The  People  v.  Ka?ie,  was  adopted  by 
the  court  of  appeals,  and  is  now  the  settled  law  of  this  state. 
The  reason  of  the  rule  is,  that  the  entering  into  the  recogni- 
zance, being  the  voluntary  act  of  the  party,  he  admits  the 
authority  of  the  magistrate,  and  acknowledges  the  regularity  of 
the  proceedings  in  which  it  is  taken ;  and  in  this  respect  the 
case  is  distinguishable  from  one  where  the  liability  arises  from 
a  proceeding  in  invitum. 

The  next  objection  which  is  taken  to  the  validity  of  the  recog- 
nizance is,  that  the  parties  to  it  merely  bind  themselves  that  the 
principal  shall  keep  the  peace.  But  such  is  not  the  fact.  On 
the  contrary,  the  condition  of  the  recognizance  is  that  Gilder- 
sleeve,  the  principal,  shall  appear  at  the  next  court  of  general 
sessions  of  the  peace,  to  be  holden  in  and  for  the  city  and  county 
of  New-York,  and  then  and  there  answer  all  such  matters  and 
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things  as  shall  be  objected  against  him,  and  abide  the  order  of 
the  court,  and  not  depart  the  said  court  without  leave,  and,  in 
the  mean  time,  shall  keep  the  peace,  &c. 

Again ;  it  is  contended  that  the  recognizance  is  defective  in 
not  stating  what  particular  charge  the  principal  shall  answer. 
The  substance  of  the  undertaking  is  that  the  principal  will 
appear  and  answer  any  charge  which  may  be  brought  against 
him.  The  parties  entered  into  the  recognizance  voluntarily,  and 
they  have  no  right  to  complain  that  the  condition  is  too  general. 
It  has  been  held  that  where  the  parties  are  bound  that  the  prin- 
cipal shall  appear  and  answer  a  particular  information,  when  it 
is  also  a  part  of  .the  condition,  as  in  this  case,  that  the  principal 
shall  not  depart  the  court  without  leave,  and  afterwards  the  at- 
torney general  enters  a  nolle  prosequi  as  to  that  information, 
and  exhibits  another  upon  which  the  defendant  is  convicted,  and 
he  refuses  to  appear  in  court  after  personal  notice,  the  recogni- 
zance is  forfeited.  {Hawk,  P.  C  6.  2,  ch,  15,  §  84.  Queen  v. 
Ridpath,  10  Mod.  152.)  If  then  an  obligation  to  answer  a 
particular  charge,  when  accompanied  with  the  further  condition 
that  the  principal  shall  not  depart  without  leave,  implies  a  lia- 
bility to  answer  any  other  charge,  it  certainly  can  not  be  pre- 
tended that  it  is  a  defect  in  the  recognizance  that  it  states  in 
express  terms  what  the  law  would  imply  without  them. 

The  next  question  which  arises  is  as  to  the  legal  effect  of  the 
recognizance.  It  appears  to  have  been  taken  on  the  4th  day  of 
February,  1843 ;  and  the  order  of  forfeiture  was  made  on  the 
2l8t  day  of  February,  1845.  The  plaintiffs  in  error  contend 
that  the  principal  in  the  recognizance  was  only  bound  to  appear 
at  the  term  of  the  court  of  general  sessions  which  was  held  next 
after  it  was  taken.  But  such  has  not  been  the  practical  con- 
struction of  a  recognizance  like  the  one  now  in  question,  and 
such,  as  we  think^  is  not  its  legal  effect.  A  recognizance  is  a 
substitute  for  the  custody  of  the  party  ;  and  bail  are  substituted 
for  the  oflScer  whose  duty  it  is  to  take  charge  of  the  party  ac- 
cused. Thus  it  is  laid  down  by  elementary  writers  that  a  man's 
bail  are  jailers  of  his  own  choosing,  who  are  bound  to  secure  his 
appearance  as  effectually,  and  to  put  him  as  much  under  the 
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power  of  the  court,  as  if  he  had  been  in  the  custody  of  the  proper 
officer.  If  he  be  in  the  custody  of  the  proper  officer,  he  can  not 
be  set  at  liberty,  unless  discharged  by  the  court ;  and,  until 
then,  he  is  bound  to  answer  any  charge  which  is  brought  against 
him.  And  if  bail  are  to  be  regarded  as  standing  in  the  same 
situation  as  the  officer  out  of  whose  custody  they  have  taken  the 
accused  party,  it  would  seem  that  they  also  should  have  him 
ready  to' answer  at  all  times  until  duly  discharged  by  the  court. 
It  is  well  known  that  in  the  city  of  New- York  a  great  number 
of  cases  are  continued  from  one  term  of  the  general  sessions 
to  another,  owing  to  the  absence  of  witnesses,  the  increase 
of  crime,  and  other  unavoidable  causes.  The  form  of  recogni- 
zance which  has  been  used  has  always  been  substantially  the 
same  as  the  one  in  question  ;  postponements  have  taken  place 
from  term  to  term ;  and  it  has  never  been  supposed  that  the 
condition  of  the  recognizance  waa  answered  by  an  appearance 
merely  at  the  next  term  of  the  court  after  the  recognizance  was 
taken.  If  such  a  construction  were  given  to  the  recognizance,  it 
would  be  necessary  in  every  case  where  the  party  could  not  be 
tried,  either  that  he  should  be  taken  into  custody,  or  a  new  re- 
cognizance taken.  It  seems  to  me  that  the  legal  effect  of  the 
condition  of  the  recognizance  in  question  is  that  the  principal 
shall  appear  at  the  then  next  court  of  general  sessions,  and  an- 
swer such  charge  as  shall  be  brought  against  him,  and  be  forth- 
coming before  the  court  at  ^11  times  until  discharged.  And  such 
a  construction  I  think  has  been  sanctioned  by  the  adjudications 
of  this  state.  ( The  People  v.  Stager,  10  Wend.  431.  Cham- 
plin  V.  The  Peoplej  vbi  sup.)  If  I  am  correct  in  this  view  of 
the  case,  there  was  no  necessity  of  any  formal  continuances  from 
term  to  term,  and  the  order  of  forfeiture  was  regular. 

The  next  ground  taken  by  the  plaintiffs  in  error  is,  that  the 
statute  under  which  the  judgment  in  this  case  was  entered  up,  is 
in  contravention  of  the  constitution  of  the  year  1821,  which  de- 
clared that  the  trial  by  jury  in  all  cases  in  which  it  had  been 
theretofore  used,  shoujd  repaain  inviolate  forever.  {Const  1821, 
iirt.  7,  J  2.) 

A  rdcognizaQce  is  an  acknowledgment  of  a  debt,  and  when  filed 
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in  a  court  of  record  is  a  matter  of  record.  At  common  law  it 
bound  the  lands  of  the  conusor,  and  an  execution  might  be  issued 
upon  it  as  upon  a  judgment.  ( Toml,  L.  Die.  tit.  Recognizance. 
2  Sound,  68,  a  1,  70,  d  8.  The  People  v.  Van  Eps,  4  Wend. 
387.  The  People  v.  Kane,  4  De7iio,  530.)  Before  the  year 
1818  a  recognizance,  when  forfeited,  was  sent  by  the  court  in 
which  it  was  taken  to  the  court  of  exchequer,  which  was  autho- 
rized to  enforce  it  by  execution.  {Laws  of  1813,  p.  401,  §§  1, 
6, 9.)  In  the  year  1818  the  courts  of  common  pleas  of  the  sev- 
eral counties  of  this  state  were  vested  with  the  like  powers  rela- 
tive to  the  collection  of  forfeited  recognizances,  as  had  been  before 
that  time  vested  in  the  court  of  exchequer.  {Laws  of  1S18,  p. 
307,  §  8.)  It  was  not  necessary  to  bring  an  action  upon  the  re- 
cognizance, because  there  was  nothing  to  be  tried.  The  recog- 
nizance was  an  acknowledgment  of  record  that  a  debt  was  due, 
and  was  in  its  legal  effect  a  confession  of  judgment. 

About  the  year  1830  an  action  of  debt  was  for  the  first  time 
brought  in  the  supreme  court  of  this  state  founded  on  a  recog- 
nizance. The  reason  why  this  course  was  pursued  was,  that 
when  the  powers  of  the  court  of  exchequer,  which  was  a  branch 
of  the  supreme  court,  were  transferred  to  the  several  courts  of 
common  pleas,  an  execution  issued  by  one  of  those  courts  could 
not  be  sent  out  of  the  county.  And  it  was  finally  provided  by 
statute  that  when  any  recognizance  to  the  people  of  this  state 
should  become  forfeited,  the  district  attorney  should  prosecute  it 
by  action  of  debt  for  the  penalty.     (2  R,  S,  485,  §  29.)  ^ 

In  the  year  1844,  the  statute  under  which  the  judgment  in 
this  case  was  entered  up  was  passed.  {Laws  of  1844,  p.  475, 
§  8.)  That  statute,  which  applies  only  to  the  city  and  county  of 
New-York,  provides  that  all  recognizances  given  to  answer  a 
charge  preferred  in  a  court  of  criminal  jurisdiction,  on  being  for- 
feited, shall  be  filed  by  the  district  attorney,  together  with  a 
certified  copy  of  the  order  of  the  court  forfeiting  the  same,  in 
the  office  of  the  clerk  of  said  city  and  county,  and  that  thereupon 
the  clerk  shall  docket  the  same  in  the  book  kept  by  him  for 
docketing  judgments,  transcripts  whereof  are  filed  with  him  as 
such  clerk,  as  if  the  same  were  the  transcript  of  a  judgment  record 
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for  the  penalty ;  and  it  is  further  provided  that  such  judgment 
shall  be  a  lien  on  real  estate,  and  that  it  may  be  collected  by 
execution. 

It  will  be  seen  that  this  is  substantially  the  re-establishment 
of  the  rule  which  existed  at  common  law,  and  under  the  former 
statutes  of  this  state,  and  which  existed  at  the  time  the  consti- 
tution of  1821  was  adopted,  under  which  the  statute  in  question 
was  passed. 

It  was  said  upon  the  argument  that  this  statute  deprives  a 
party  of  the  opportunity  of  setting  up  any  matter  which  might 
be  alledged  in  discharge  of  his  liability.  But  we  do  not  think 
that  such  will  be  its  practical  effect.  Under  the  common  law 
rule  it  frequently  occurred  that  there  were  matters  which  had 
arisen  subsequent  to  the  entering  into  the  recognizance,  which  in 
equity  and  justice  entitled  the  conusor  to  a  discharge,  and  a  writ 
of  audita  querela  was  resorted  to  for  that  purpose.  But  after- 
wards, as  a  more  convenient  method,  the  courts  were  in  the  habit 
of  granting  summary  relief  upon  notice.  ( Toml.  L.  Die,  131, 
tit.  Audita  Querela.)  And  it  was  expressly  provided  by  the 
laws  of  this  state  that  the  court  of  exchequer  might  discharge  a 
recognizance  after  forfeiture,  when  justice  and  equity  required  it. 
{LaxDS  of  1813,  p,  401,  §  1.)  The  same  power  was  conferred 
upon  the  courts  of  common  pleas  of  the  respective  counties  when 
they  were  substituted  in  the  place  of  the  court  of  exchequer. 
{Laws  of  1818,  p,  307,  §  8.)  It  is  said,  however,  that  no  such 
power  is  conferred  upon  any  court  by  the  law  of  1844.  If  the 
judgment  entered  up  under  that  act  is  a  judgment  of  the  court 
of  common  pleas,  there  is  no  doubt  that  by  the  rules  of  the  com- 
mon law  that  court  would  have  the  power  to  give  relief  on  motion. 
The  legislature  have  not  expressly  declared  that  such  a  judg- 
ment shall  be  a  judgment  of  the  court  of  common  pleas,  although 
it  would  seem  that  such  was  their  intention ;  for,  after  requiring 
the  judgment  to  be  docketed  with  the  county  clerk,  they  provide 
that  an  execution  may  be  issued  to  collect  the  amount  of  the  re- 
cognizance, in  the  same  form  as  upon  a  judgment  recovered  in 
the  court  of  common  pleas.  And  it  would  seem  that  the  plain- 
tiffs in  error  so  construed  the  law,  for  the  writ  of  error  is  directed 
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to  the  judges  of  the  court  of  common  pleas,  and  the  return  is 
made  by  them.  Besides,  the  revised  statutes  contain  a  general 
provision  that  upon  the  application  of  any  person  whose  recog- 
nizance shall  have  become  forfeited,  or  of  his  surety,  the  court  of 
common  pleas  of  the  county  in  which  such  recognizance  wa9 
taken,  may  discharge  the  same  upon  such  terms  as  to  such  court 
shall  appear  just  and  equitable.  (2  R.  S.  486,  §  87.)  But  even 
if  that  court  did  not  possess  the  power  to  interfere,  there  can  be 
no  doubt  that  in  a  proper  case  a  court  of  equity  would  give  relief. 

Again,  it  is  contended  on  the  part  of  the  plaintiffs  in  error, 
that  if  the  recognizance  in  this  case  is  to  be  governed  by  the  act 
of  1844,  which  was  passed  after  it  was  taken,  the  character  of 
the  liability  assumed  by  the  plaintiff  will  be  changed.  The 
question  then  arises,  what  was  the  nature  of  the  plaintiff's  lia- 
bility at  the  time  the  recognizance  was  entered  into  ? 

It  appears  by  reference  to  the  recognizance,  that  the  conusors 
acknowledged  a  debt  to  be  due,  which  should  be  levied  of  their 
goods  and  chattels.  It  was  taken  before  one  of  the  special  just- 
ices for  preserving  the  peace  in  the  city  of  New-York,  and  when 
returned  and  filed  it  became  an  acknowledgment  of  an  indebted- 
ness of  record,  and  like  other  records  it  imported  absolute  verity. 
{People  V.  Kane,  4  Denio,  580.)  At  that  time  it  was  not  a 
lien  upon  lands,  and  an  execution  could  not  be  issued  without  a 
suit ;  but  in  such  suit  it  w;as  not  necessary  to  alledge  or  prove 
any  damage  by  reason  of  the  breach  of  the  condition.  The  only 
thing  necessary  to.  be  alledged  and  proved  is  the  breach. 
(2  R,  S,  485,  §  29.)  If,  however,  the  judgment  should  be  entered 
up  under  the  provisions  of  the  act  of  1844,  the  order  of  the  court 
before  which  the  breach  would  occui-,  and  of  which  the  court 
itself  would  have  conclusive  evidence,  would  be  regarded  as  suf- 
ficient proof  of  the  breach,  without  the  additional  formality  of 
the  commencement  of  a  suit,  and  a  repetition  of  the  same  proof. 
It  is  true  that  in  the  former  case  the  party  would  have  an  oppor- 
tunity to  set  up  any  matter  which  would  operate  as  a  discharge ; 
but  in  the  latter  case  he  could  do  the  same  thing  though  in  a 
different  manner.  The  extent  and  character  of  the  liability 
would  be  the  same  in  both  cases,  but  the  proceedings  would  be 
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more  summary  in  one  case  than  in  the  other.  The  statute  of 
1844  takes  away  no  right,  but  operates  merely  in  furtherance  of 
the  remedy — it  furnishes  a  more  summary  method  of  enforcing 
an  existing  obligation.     (See  1  Kent,  555.) 

The  judgment  of  the  court  below  must  be  aflGurmed. 


Same  Term.    Before  the  same  Justices. 

Catharine  N.  Forrest  vs.  Edwin  Forrest. 

The  writ  of  ne  exeat  is  not  abolished  by  the  code  of  procedure,  as  a  proTis- 
ional  remedy. 

In  aU  essential  particulars,  in  its  nature  and  effect,  and  in  the  cases  to  which 
it  is  applicablCi  a  ne  exeat  is  unlike  the  arrest  provided  for  in  section  178  of 
the  code. 

The  writ  of  ne  exeat  not  being  otherwise  provided  for  in  the  code,  and  not 
being  abolished  by  it  in  express  terms,  it  remains  a  provisional  remedy 
which  can  not,  with  propriety,  be  denied  to  suitors,  when  asked  for  in  a 
proper  case. 

To  authorize  the  issuing  of  a  9i«  exetU^fads  must  be  set  out  on  which  the  court 
can  repose  ita  belief.  The  mere  fears  and  apprehensions  of  the  party  are 
insufficient. 

Where,  in  a  suit  by  the  wife  against  her  husband,  fbr  a  divorce,  the  plaintiff, 
in  her  complaint,  expressed  her  fears,  from  circumstances  which  had  come 
to  her  knowledge,  that  the  defendant  would  depart  this  state ;  that  he 
would  seU  his  property  here,  and  remove  his  means  fh)m  this  state,  and 
would  forcibly  abduct  and  remove  her  to  another  state,  in  order  to  subject 
her  to  the  jurisdiction  of  the  courts  of  that  state,  where  it  was  alledged 
that  the  defendant  had  instituted  proceedings  against  her  for  a  divorce,  on 
the  ground  of  adultery ;  Hdd,  that  the  fears  of  the  plaintiff,  in  the  absence 
of  any  reasons  given,  were  insufficient  to  authorize  the  issuing  of  a  ne  exeat. 

The  complaint  in  this  suit  was  filed  by  the  wife  to  obtain  a 
separation  from  her  husband,  on  the  groimd  of  abandonment. 
It  appeared  that  the  defendant  had  separated  from  his  wife, 
allowing  her  $1600  a  year  for  her  support.  That  after  the 
separation,  he  had  instituted  proceedings  in  Pennsylvania  to  ob- 
tain a  divorce  from  her,  on  the  ground  of  adultery.     By  the 
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laws  of  that  state,  it  was  necessary  that  the  husband  should 
have  been  a  resident  there  for  one  year;  and  the  complaint 
alledged  that  he  wa^  not  at  the  commencement  of  the  suit  in 
Pennsylvania,  and  for  a  year  preceding  had  not  been,  a  resident 
of  that  state ;  and  that  he  pretended  to  be  a  resident  there,  and 
had  brought  his  suit  there  in  order  to  deprive  the  plaintiff,  who 
resided  in  this  state,  of  the  means  of  properly  defending  herself 
against  the  charges  made  against  her. 

The  complaint  also  alledged  that  the  defendant  was  the  owner 
of  a  large  property,  situated  mostly  in  this  state,  and  it  expressed 
the  fears  of  the  plaintiff,  from  circumstances  which  had  come  to 
her  knowledge,  that  the  defendant  would  depart  this  state ;  that 
he  would  sell  his  property  here,  and  remove  his  means  from  this 
state,  and  would  forcibly  abduct  her  from  this  state,  and  remove 
her  to  Pennsylvania,  in  order  to  subject  her  to  the  jurisdiction 
of  the  courts  of  that  state. 

She  therefore  prayed  an  injunction,  restraining  the  defendant 
from  proceeding  in  his  suit  in  Pennsylvania,  on  the  ground  that 
it  was  a  fraud  upon  her  right  to  be  heard  in  the  courts  of  this 
state ;  for  a  writ  of  supplicavit,  commanding  him  not  to  molest 
her  in  her  retreat,  in  this  state,  and  for  a  ne  exeat  restraining 
him  from  departing  from  the  state,  so  that  he  might  always  be 
amenable  to  the  courts  of  this  state  for  any  violation  of  the  in- 
junction. Those  several  writs  were  allowed  by  a  judge  at 
chambers,  and  a  motion  was  made  at  the  special  term  to  dis- 
charge the  writ  of  ne  exeat,  which  was  granted.  The  plaintiff 
appealed  from  that  order. 

C.  O^ Conor,  for  the  plaintiff. 

/.  Van  Buren,  for  the  defendant. 

By  the  Court,  Edmonds,  P.  J.  The  counsel  on  both  sides 
agreed  that  the  writ  of  ne  exeat  is  abolished  by  the  code.  I 
certainly  did  not  so  understand  the  law  at  the  time  that  I  allowed 
the  writ  in  this  case,  or  I  should  have  hesitated  in  directing  it 
to  issue ;  for  the  distinction  on  which  the  counsel  for  the  plain- 
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tijDF  now  rests  his  claim  to  the  writ,  did  not  then  occur  to  my 
mind,  nor  was  it  then  suggested  to  me. 

Until  the  decision  in  this  case  at  the  special  term,  it  had  not 
occurred  to  me  that  the  writ  had  been  abolished ;  but,  on  the 
contrary,  I  have  several  times  allowed  it  since  the  code  was 
enacted,  supposing  it  to  be  one  of  those  provisional  remedies 
which  had  been  saved  to  suitors  by  sections  244  arid  468.  I 
confess  that  the  note  of  the  commissioner*  had  not  met  my  eye, 
and  I  have  acted  upon  the  subject  in  ignorance  of  their  inten- 
tion, and  without  the  light  which  I  might,  doubtless,  have  derived 
from  their  remarks.  And  now  that  my  atfention  is  called  to 
those  remarks,  I  can  not  receive  the  avowal  of  their  intention  in 
recommending  the  law  as  conclusive  evidence  of  the  intention 
of  the  legislature  in  passing  it,  nor  as  any  thing  but  very  imper- 
fect evidence  of  its  real  meaning.  It  was  frequently  remarked 
by  the  former  court  of  errors,  by  the  chancellor,  and  by  the 
former  supreme  court,  when  the  notes  of  the  revisers,  though 
happily  distinguished  by  great  learning  and  research,  were 
quoted  to  them,  as  evidence  of  the  meaning  of  the  revised 
statutes,  that  they  could  not  receive  them  as  such;  for  the 
legislature  might  have  meant  one  thing  and  the  revisers  another ; 
and  that  the  meaning  of  the  stiitute  was  to  be  gathered  rather 
from  its  language,  and  the  plain  import  of  the  words  used,  than 
from  any  specification  as  to  the  thoHghts  or  intentions  of  those 
who  proposed  it.  It  would  doubtless  tend  to  relieve  our  task  of 
interpreting  the  code,  of  much  of  its  burden,  -if  we  could  be  at 
liberty  to  refer  in  all  instances  to  the  views  of  the  commissioners 
in  reporting  it ;  and  though  that  might  involve  in  all  cases,  the 
inquiry  whether  the  part  under  consideration  had  been  reported 
by  them  or  interjpolated  by  the  legislature,  and  might  sometimes 
require  us  to  give  a  construction  quite  foreign  to  the  plain  im- 
port of  the  language  used,  yet  it  would  materially  lessen  both 
the  responsibility  and  the  labor  which  seem  to  be  accumulating 
upon  us.  But  I  know  of  no  principle  to  authorize  us  to  adopt 
such  a  course.  The  maxim  a  verbis  legis,  7ion  est  recedetidum, 
is  as  old  as  the  common  law  itself,  and  nothing  is  better  settled 
than  the  rule  that  the  intention  of  the  lawgiver  is  to  be  deduced 
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from  a  view  of  the  whole  and  every  part  of  a  statute  taken  and 
compared  together,  and  that  the  true  meaning  of  a  statute  is 
properly  to  be  sought  from  the  body  of  the  act  itself.  The  cur- 
rent of  authority  is  in  favor  of  reading  statutes  according  to  the 
natural  and  obvious  import  of  the  language,  {per  Bronson^  J. 
20  Wend,  561,)  and  where  the  words  are  not  explicit,  the  inten- 
tion of  a  statute  is  to  be  gathered  as  well  from  its  context  as 
from  the  occasion  and  necessity  of  the  law,  from  the  mischief 
felt,  and  the  objects  and  remedy  in  view.  (1  Kenfs  Com,  462.) 
Such  I  understand  to  be  the  sound  maxims  of  interpretation 
established  by  the  experience,  and  ratified  by  the  approbation 
of  ages,  and  I  have  neither  the  power  nor  the  inclination  to 
"wander  from  them  in  pursuit  of  the  presumed  intention  of  the 
propounders  of  the  statute.  Any  other  rule  would  substitute 
the  discretion  of  the  judge  for  the  fixed  rule  of  law,  would  cast 
every  man's  rights  afloat  upon  an  unexplored  sea,  and  would 
annihilate  that  certainty  which  in  law  is  the* mother  of  repose. 

The  admission  made  at  the  bar,  to  which  I  have  alluded,  and 
the  decision  of  the  superior  court  to  which  we  were  referred, 
both  are  based  upon  the  idea,  that  the  writ  of  ne  exeat  has 
merely  the  office  of  the  capias  ad  respondendum  at  law>  and 
issues  only  for  the  purpose  of  arresting  the  defendant.  This  is 
a  mistaken  view  of  the  office  and  purposes  of  the  writ.  like 
the  writ  of  supplicavit^  it  is  one  of  the  peculiar  remedies  con- 
nected with  the  exclusive  jurisdiction  of  equity ;  and  it  may  as 
well  be  said  that  the  writ  of  supplicavit,  which  is  in  the  nature 
of  the  process  at  common  law,  to  find  sureties  of  the  peace,  and 
is  resorted  to  by  the  wife  against  her  husband,  is  abolished,  be- 
cause, both  at  law  and  in  equity,  the  wife  has  another  adequate 
remedy.  It  is  true  it  is  seldom  used,  but  it  is  equally  true  that 
it  has  not,  therefore,  ceased  to  exist  as  a  provisional  remedy. 
{Codd  V.  Codd,  2  John.  Ch.  Rep.  141.  2  Story's  Eq.  Jur. 
k  1,  466.) 

The  writ  of  ne  exeat  was  originally  used  for  political  pur- 
poses, and  was  founded  on  the  idea  that,  because  every  man  was 
bound  to  defend  the  king  and  his  realm,  the  king  might,  as  part 
of  the  prerogative  of  the  crown,  command  any  man  that  he  should 
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not  go  beyond  seas  or  out  of  the  realm.  {Fitz,  Nat.  Brev.  86. 
2  Co,  List.  54.  Cam,  Dig.  Chancery  4  B.)  In  the  reign  of  Eliza- 
beth, it  was  applied  to  civil  purposes  in  aid  of  the  administra- 
tion of  justice.  (2  Story* s  Eq.  Jur.  §  1,  467.)  In  this  country 
it  is  used,  not  so  much  as  a  prerogative  writ  as  a  writ  of  right, 
and  in  general  will  not  be  granted,  unless  in  cases  of  equitable 
debts  and  claims,  for  the  reason  that,  on  legal  claims  there  is  an 
adequate  remedy  at  law.  {Beames^  Ne  Ex.  30.  Seymour  v. 
Hazard,  1  John.  Ch.  Rep.  1.) 

Such  is  the  general  rule,  to  which  there  are,  however,  two 
exceptions,  and  one  of  them  is  the  case  of  alimony  decreed  to  a 
wife,  which  will  be  enforced  by  this  writ  against  the  husband, 
if  he  is  about  to  quit  the  realm.  {Shaftoe  v.  Shaftoe,  7  Ves. 
71.    Dawson  v.  Dawson,  Id.  172.    2  Atk.  210.) 

And  the  question  arises  whether  the  writ,  in  this,  one  of  the 
excepted  cases,  is  the  case  of  an  arrest  prohibited  by  section  178 
of  the  code ;  or  is  one  of  those  provisional  remedies  which  is 
saved  to  suitors  from  the  process  of  abolition,  by  sections  244 
and  408. 

If  we  look  upon  the  writ  merely  as  a  means  of  enforcing  an 
equitable  debt,  we  may  well  conclude  that  it  is  superseded  by 
the  arrest  provided  for  in  the  code ;  but  if  we  look  upon  it  as  a 
prerogative  writ  to  compel  a  man  to  remain  at  home  until  he 
has  performed  his  duty  to  the  realm,  or  as  a  writ  in  aid  of  the 
exclusive  jurisdiction  of  equity,  restraloing  one  who  designs  to 
avoid  the  justice  and  equity  of  the  court  by  going  beyond  seas, 
( Wyaifs  Prac.  Reg.  289,)  we  may  well  doubt  whether  it  is  or 
ought  to  be  abolished.  And  we  may  well  imagine  that  there 
were  members  of  the  legislature  learned  enough  to  know  its  full 
scope  and  o£Sce,  and  wise  enough  to  wish  to  retain  it,  in  cases 
where  its  abolition  could  be  of  no  practical  benefit,  and  its  con- 
tinuance of  no  possible  injury. 

The  writ  has  been  applied  to  foreigners  temporarily  in  this 
state,  upon  the  principle  that  by  going  beyond  the  state  they 
might  avoid  the  jurisdiction  of  our  courts,  and  deprive  parties 
resorting  to  our  courts  of  their  right  to  a  remedy  in  them. 
(  Woodward  v.  Schatzell,  2  John.  Ch.  Rep.  412.    MUchM  t. 
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BuncAj  2  Paige,  606.)  It  has  been  applied  to  cases  where  the 
party  has  real  and  personal  property  out  of  the  state,  which  our 
courts  can  compel  him  to  assign  for  the  benefit  of  creditors 
suing  here ;  to  an  accountant  of  the  crown,  about  to  leave  the 
realm  without  having  rendered  his  accounts  ;  {Attorney  Gene- 
ral V.  Mucklow,  1  Price  Rep.  289;)  and  to  cases  where  it 
clearly  appeared  that  the  plaintiff  was  entitled  to  a  decree  for  a 
specific  performance.    {Boehm  v.  Wood,  Tur,  4*  Puss.  382.) 

These,  as  well  as  the  action  of  account,  are  all  cases  in  which 
the  writ  has  other  offices  than  merely  the  enforcement  of  the 
payment  of  an  equitable  debt ;  and  they  are  cases  in  which  the 
prosecuting  party  must  be  often  without  remedy,  unless  the 
writ  can  be  resorted  to.  A  suit  for  alimony  is  like  to  them. 
In  Denton  v.  Dettton,  (1  John,  Ch.  Rep.  364,)  upon  a  petition 
setting  forth  that  the  wife  had  filed  her  bill  for  a  divorce ;  that 
the  defendant  had  abandoned  her,  and  treated  her  with  cruelty ; 
that  she  had  no  means  of  support;  and  that  the  defendant  was 
a  man  of  large  fortune,  and  threatened  to  leave  the  United 
States ;  and  praying  for  a  ne  exeat,  and  a  writ  of  supplicavU 
to  restrain  the  defendant  from  molesting  her  retreat,  Chancel- 
lor Kent  sud  that  the  allowance  of  a  n6  exeat,  when  the  husband 
threatens  to  leave  the  state,  is  essential  to  justice,  and  had  been 
granted  in  like  cases,  and  he  allowed  the  writ. 

Is  all  this  done  away  with  by  the  code,  and  these  salutary 
offices  of  this  writ  abolished  by  it  ?  None  of  these  cases  are 
founded  upon  the  narrow  idea  so  much  dwelt  upon,  that  the  writ 
has  as  its  sole  office  the  requiring  of  equitable  bail  for  equitable 
debts,  but  upon  the  broader  principle,  that  it  is  necessary  to  the 
due  exercise  of  this  court's  peculiar  and  exclusive  jurisdiction, 
and  to  prevent  a  failure  of  justice.  Are  we  compelled  to  declare 
that  this  principle  is  blotted  out  of  our  system  of  jurisprudence? 
Surely  not.  Certainly  we  can  not  be  required  to  deny  to  parties 
this  long  accustomed  and  efficient  remedy,  unless  the  language 
of  the  statute  is  too  plain  to  be  mistaken.  In  Mitchell  v. 
Bunch,  {supra,)  the  chancellor  said,  that  if  the  court  had  juris- 
diction of  the  cause,  and  the  defendant  intended  to  leave  the 
state,  so  that  the  decree  against  him  would  be  ineffectual,  the 
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oomplainant  had  a  right  to  the  writ ;  and  if  this  be  tme  of 
equitable  debts,  it  must  be  equally  true  of  all  the  other  cases 
in  which  the  writ  could  ordinarily  issue. 

The  code  has  nowhere  in  express  terms  abolished  the  writ  of 
ne  exeat ;  such  abolition  is  inferable  only  from  the  enactment 
in  section  178,  that  no  person  shall  %e  arrested  in  a  civil  action, 
except  as  prescribed  by  the  act.  And  it  becomes  important  to 
inquire,  whether  the  arrest  here  spoken  of  is  of  the  same  nature 
and  effect  with  the  operation  of  the  writ  of  ne  exeat^  so  as  act- 
ually to  supersede  it,  or  whether  it  is  one  of  those  provisional 
remedies  existing  at  the  enactment  of  the  code,  not  otherwise 
provided  for  therein-    (§  244.) 

One  marked  difference  between  an  arrest  under  the  code  and 
a  ne  exeat,  is  this  :  that  the  writ  never  issued  where  the  person 
of  the  defendant  could  not  be  touched  under  the  decree,  either 
on  execution  or  attachment.  {Gleason  v.  Bisby,  1  Clarke, 
561.  Johnson  v.  Glendening,  5  Gill  ^  John,  463.)  The  ar- 
rest, in  an  action  at  law,  has  not  now,  and  never  has  had,  any 
such  limitation.  Another  difference  is  in  the  nature  of  the  ar- 
rest. Under  the  code,  section  187,  the  defendant  is  to  give  bail 
that  he  will,  at  all  times,  render  himself  amenable  to  the  pro- 
cess of  the  court  during  the  pendency  of  the  action,  and  to  such 
as  may  be  issued  to  enforce  the  judgment  therein.  Upon  a  ne 
exeatf  the  bail  is  merely  that  he  will  not  go,  or  attempt  to  go, 
into  parts  without  the  state,  without  leave  of  the  court.  In  the 
one  case,  the  sheriff  is  commanded  to  arrest  the  defendant,  and 
keep  him  in  custody  until  discharged  by  law.  {Code,  §  185.) 
In  the  other  case,  he  is  merely  commanded  to  cause  the  defend- 
ant to  come  before  him,  and  give  security  not  to  depart  the  state. 
In  one  case,  the  siireties  may  discharge  themselves  by  surrender- 
ing their  principal.  In  the  other,  they  can  never  be  discharged, 
except  by  order  of  the  court. 

Again,  it  is  not  necessary,  though  it  is  usual,  that  the  ne 
exeat  should  be  by  writ ;  it  may  be  by  order  enforced  by  attach- 
ment for  contempt.  Such  is  the  practice  in  the  English  court 
of  exchequer,  where  an  order  is,  in  the  first  instance,  granted 
that  the  party,  within  a  limited  time,  give  security  that  he  will 
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not  depart  the  kingdom,  and  in  default,  that  an  attachment 
issue.  {Attorney  General  v.  Mucklaw,  1  Price,  289.)  I  see 
nothing  in  the  code  to  prevent  such  a  practice ;  and,  in  case  it 
should  l)e  adopted,  instead  of  issuing  the  writ  in  the  first  in- 
stance, section  178  would  clearly  warrant  an  arrest  on  the 
attachment,  as  for  a  contempt. 

In  an  arrest  under  the  code,  the  hail  can  be  proceeded  agd.inst 
for  a  default  only  by  action,  (§  190,)  but  on  a  ne  exeat,  in  case 
of  a  breach  of  the  bond,  the  court  may  order  the  securities  to 
pay  the  money  into  court.    {Musgrave  v.  Medex,  1  Mer.  49.) 

In  all  essential  particulars,  then,  the  ne  exeat  is  unlike  the 
arrest  provided  for  in  the  code.  In  its  nature  and  effect,  and  in 
the  cases  to  which  it  is  applicable,  it  is  unlike,  and  it  seems  to 
me  that,  construing  this  statute  by  the  old  and  well  established 
rules  of  interpretation,  it  is  impossible  to  say  that  the  Tie  exeat 
is  otherwise  provided  for  in  the  code,  and  therefore  abolished 
by  it. 

The  relief  sought  in  this  case  by  the  ne  exeat,  and  the  suppli- 
cavit,  was  only  that  which  the  court  of  chancery  has  long  been 
in  the  habit  of  granting,  as  appurtenant  to  its  peculiar  and  ex- 
clusive jurisdiction,  (2  Story's  Eq.  Jur.  §  1,  464,)  and  was  pre- 
cisely that  which  was  sought  for  and  obtained  from  Chancellor 
Kent,  in  Denton  v.  Denton,  (1  John,  Ch,  364,)  and  can  not,  with 
propriety,  be  denied  to  suitors,  when  asked  for  in  a  proper  case. 

Having  thus  arrived  at  the  conclusion,  that  the  writ  of  ne 
exeat  is  not  abolished  as  a  provisional  remedy,  it  only  remains 
for  me  to  inquire,  whether  a  proper  case  was  presented  to  justify 
its  allowance. 

It  has  ever  been  the  practice  of  the  court  of  chancery  to  deny 
it  where  the  applicant  for  it  had  otherwise  an  adequate  remedy 
at  law;  as,  for  instance,  in  cases  of  concurrent  jurisdiction, 
where  the  defendant  might  be  arrested  in  a  suit  at  law ;  and 
it  will  be  clearly  proper  still  to  adhere  to  that  rule  to  refuse 
the  writ,  where  otherwise  the  defendant  may  be  arrested  under 
the  code,  and  to  allow  it  only  in  those  cases  where,  without  it, 
there  may  be  a  failure  of  justice,  and  suitors  be  deprived  of 
their  legitimate  right,  to  resort  to  our  courts  for  the  redress  of 
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wrongs,  and  the  prevention  of  iiguries.  So,  too,  it  has  not 
been  usual,  at  least  in  the  English  courts,  to  grant  the  writ  in 
suits  for  alimony  until  a  decree  for  alimony  has  passed.  And  I 
confess  that  if  it  had  not  been  for  the  case  of  Denton  y.  Den- 
ton^  and  the  action  of  Chancellor  Kent  therein,  I  should  for  this 
reason  have  hesitated,  and,  perhaps,  altogether  have  refused  the 
writ ;  but  I  did  not  feel  myself  at  liberty  to  depart  from,  or  dis- 
regard, a  rule  laid  down  by  that  eminent  judge,  cited  with  ap- 
probation by  Judge  Story,  (2  Eq,  Jut.  §  1,  472,  n.  1,)  and 
acquiesced  in  and  practiced  upon  in  this  state,  for  a  period  of 
thirty-five  years. 

In  determining  the  question,  whether  this  is  a  proper  case  in 
which  the  writ  ought  to  be  allowed,  we  are  necessarily  confined 
entirely  to  the  case  as  stated  on  the  part  of  the  plaintijOT,  the 
defendant  having,  with  much  propriety,  confined  himself  within 
the  limits  necessary  to  raise  the  question  of  law  involved  in  his 
motion. 

Viewed  in  that  aspect,  this  case  is  like  that  of  Denton  v. 
Dentonj  in  every  essential  particular,  save  one.  In  that  case, 
the  defendant  had  not  only  put  his  wife  away  from  him,  but  had 
abandoned  her  without  home  or  support,  and  denied  her  all  sup- 
port. In  this  case  the  defendant  has  made  ample  provision  for 
his  wife,  and  caused  it  to  be  punctually  paid  to  her.  No  threat 
of  his  to  withdraw  that  support  has  been  set  up.  No  avowal  of 
an  intention  on  his  part  to  discontinue  it  has  been  alledged,  but 
all  rests  on  the  fears  of  the  plaintiff;  on  her  suspicions  that  he 
may  do  so.  That  he  intends  to  leave  the  state  is  sufficiently 
avowed,  because  he  already  asserts  that  his  residence  is  in  an- 
other state.  But  there  is  no  reason  given  for  apprehending  that 
he  will  not  return  to  it  from  time  to  time,  and  be  finally  within 
the  jurisdiction  of  this  court  when  its  judgment  shall  be  pro- 
nounced ;  and  none  for  believing  that  he  will  attempt  to  remove 
his  large  property  beyond  the  jurisdiction  of  the  court;  and 
there  is,  as  I  have  said,  nothing  but  the  fears  of  the  plaintiff 
that  he  may  do  otherwise. 

This  is  not  sufficient  to  warrant  the  granting  of  so  high  a  pro- 
visional remedy.     Facts  must  be  set  out  on  which  the  court  can 
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repofle  its  belief;  and  those  upon  which  the  plaintiff  relies,  and 
to  which  she  points  as  the  foundation  of  her  belief,  are  not 
enough  to  work  in  our  minds  the  same  belief  which  obtains 
in  hers. 

For  this  reason  I  think  the  writ  of  ne  exeat  was  improvidently 
issued,  and  the  order  of  the  special  term  discharging  it  ought  to 
be  affirmed. 


Same  Term.     Before  the  same  Justices. 

Thi-  Allaire  Works  vs.  Guion. 

In  an  action  broug:ht  upon  promissory  notes,  the  consideration  of  which  waa 
work  and  labor  done  by  the  plaintiff  for  the  defendants,  the  defense  was 
that  while  the  plaintiff  was  in  the  employ  of  the  defendants,  as  their 
servant,  they  were  possessed  of  drawings,  plans,  models  and  patterns  of 
steam  engines,  &c.  which  had  names,  numbers,  and  marks  inscribed  on 
them,  so  as  to  identify  them ;  and  that  the  plaintiff,  contrary  to  his  duty  as 
tnch  servant,  destroyed  the  drawings  and  plans,  and  obliterated  the  names, 
numbers  and  marks  of  the  plans,  models  and  patterns.  Held  that  the  de- 
fendants might  give  evidence  of  such  wrongfVil  acts  of  the  plaintiff,  for  the 
purpose  of  reducing  the  amount  of  the  recovery ;  it  not  appearing  that  the 
damages  sustained  by  the  defendants,  by  means  of  such  acts,  were  known 
to  them,  or  were  taken  into  the  account,  on  liquidating  the  amount  due  to 
the  plaintiff,  and  giving  the  notes  therefor. 

The  damages  to  be  allowed,  in  such  a  case,  by  way  of  recoupment,  being  only 
such  as  arise  iVom  breach  of  the  plaintiff's  contract,  the  deduction  must  be 
limited  to  such  damages,  and  nothing  can  be  allowed  on  account  of  the 
maHce  with  which  the  wrongful  acts  were  done. 

GuiON  sued  The  Allaire  Works,  in  the  superior  court,  on  a 
note  due  November  1, 1841,  for  $1000 ;  upon  another  note  due 
November  1, 1842,  for  $560 ;  and  on  an  account  for  work  done 
for  the  defendants,  amounting  to  $412,02,  on  the  1st  of  Novem- 
ber, 1843.  All  these  sums,  except  $400,  were  due  to  Guion  for 
work  done  for  the  company.    The  $400  were  lent  to  the  com- 
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pany.  On  the  trial  the  defendants  offered  to  prove,  pursuant  to 
notice,  that  in  consideration  of  the  plaintiff's  employment,  it 
was  his  duty  not  to  injure  the  property  of  the  defendants ;  that 
the  defendants  were  possessed  of  drawings,  plans,  models,  and 
patterns  of  steam  engines,  &c.  which  had  names,  numbers  and 
marks  inscribed  on  them,  so  as  to  identify  them  ;  and  that  the 
plaintiff,  while  so  in  their  employ,  maliciously  intending  to  injure 
tte  defendants,  did,  contrary  to  his  duty  as  such  servant,  destroy 
the  drawings  and  plans,  and  obliterate  the  names,  numbers  and 
marks  of  the  plans,  models  and  patterns.  The  testimony  was 
rejected  by  the  court,  and  the  defendants  excepted.  The  jury 
found  a  verdict  for  the  plaintiff  for  $2167,88  damages ;  and 
judgment  was  entered  in  the  court  below  for  that  sum.  The 
exception  taken  by  the  defendants  was  afterwards  argued  in  the 
court  below,  and  the  same  was  disallowed,  and  the  motion  for  a 
new  trial  denied.  The  defendants  thereupon  brought  a  writ  of 
error. 

F.  B.  Cutting,  for  the  plaintiffs  in  error. 

John  McKeon,  for  the  defendant  in  error. 

By  the  Court,  Mitchell,  J.  When  the  plaintiff  entered 
into  the  employment  of  the  defendants  there  was  a  contract  on 
their  part  to  pay  him,  and  on  his  part  faithfully  to  discharge  his 
duties.  If  this  was  not  expressed  it  was  implied.  He  sues,  (as 
to  all  except  $400,)  on  this  contract,  or  on  the  notes,  which  have 
no  other  consideration  than  that  contract.  If  the  plaintiff,  while 
in  this  employment,  willfully  destroyed  the  defendants'  plans 
and  engines,  he  violated  his  part  of  the  contract — certainly  as 
much  so  as  if  he  destroyed  them  carelessly ;  and  the  defend- 
ants would  accordingly  be  entitled  to  a  deduction  from  his  claim, 
or  recoupment  to  the  extent  of  the  actual  damage  done  by  him — 
unless  some  peculiarity  in  the  circumstances  of  this  case  would 
require  a  different  rule. 

It  is  said  the  giving  of  the  notes  liquidated  the  account,  and 
80  the  defense  could  not  be  sustained.    This  would  not  apply 
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to  the  balance  due  on  the  1st  of  November,  1843,  amounting  to 
$412,02.  Besides,  these  damages  did  not  enter  into  the  account 
on  which  the  notes  were  given.  The  giving  of  a  note  does  not 
prevent  an  inquiry  into  the  original  consideration  for  it,  in  a  suit 
between  the  same  parties.  In  Ives  v.  Van  EppSy  (22  Wend, 
156,)  the  plaintiff  sued  on  a  sealed  agreement  by  which  he  was 
to  complete  a  wall  in  a  workmanlike  manner,  as  soon  as  might 
be,  and  the  defendant  was  to  pay  him  $1500  in  thirty  days  from 
the  date  of  the  agreement.  The  defendant  had  given  his  accept- 
ance for  the  $1500,  but  it  was  not  paid ;  yet  the  court  held  that 
the  defendant  might  show  that  the  work  wats  inferior  in  quality 
to  what  the  contract  required.  In  Reab  v.  McAllister^  (8  Wend, 
116,)  the  chancellor  shows  that  it  makes  no  difference  whether 
the  suit  is  on  the  note  or  on  the  original  consideration ;  although 
the  English  cases  make  a  difference,  which  was  followed  in 
Thornton  v.  Wynne^  (12  Wheat.  183.)  So  also  in  Batterman 
V.  Pierce,  (8  jEKH,  171, 175,)  the  action  was  on  a  note,  and  the 
defense  allowed. 

It  was  also  said  that  as  the  destruction  was  malicious,  the 
damages  could  not  be  recouped.  As  the  damages  to  be  allowed 
by  way  of  recoupment  are  only  such  as  arise  from  breach  of  the 
plaintiff's  contract,  the  deduction  must  be  limited  to  such  dam- 
ages, and  nothing  could  be  allowed  on  account  of  the  malice. 
{See  Blanchard  v.  Ely,  21  Wend.  849.)  The  fault  of  the  de- 
fendant's notice  therefore  was  that  he  proposed  to  prove  more 
than  he  could  prove,  in  this  action.  But  that  should  not  prevent 
his  being  allowed  such  deductions  as  he  was  entitled  to.  The 
allegation  of  malice  might  be  struck  out,  and  the  notice  be  com- 
plete. {See  Fidler  v.  Rood,  3  HUl,  258,  as  to  the  difference 
between  a  plea  and  a  notice.) 

In  Beecher  v.  Vrooman,  (13  John.  302,)  in  an  action  for  the 
price  of  a  mare,  the  defendant  was  allowed  to  reduce  the  recovery 
by  proving  that  the  plaintiff  represented  her  to  be  sound,  when 
he  knew  that  she  was  unsound ;  thus  allowing  fraud  to  be  a 
partial  defense,  before  the  doctrine  of  recoupment  was  well 
established,  in  cases  of  contracts  without  fraud. 

In  Spalding  v.  Vandercook,  (2  Wend.  481,)  in  an  action  on 
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a  note  the  defendant  was  allowed  to  show  that  it  was  given  on  a 
contract  to  make  barrels  so  as  to  pass  inspection,  but  that  part 
of  the  barrels  were  made  in  an  unskillful  manner,  and  so  as  not 
to  pass  inspection. 

In  McAllister  y.  Reab,  (4  Wend.  488,)  the  distinguished 
counsel  for  the  plaintiff  below  insisted  that  it  was  only  in  cases 
of  fraud  that  recoupment  could  be  allowed.  And  Judge  Marcy, 
at  page  490,  says  "  it  was  admitted  that  if  there  had  been  fraud 
imputable  to  the  defendant  in  error,  the  plaintiff  would  not  be, 
(as  without  fraud  it  was  contended  he  was,)  obliged  to  resort  to 
his  cross  action,  but  might  reduce  the  claim  below  the  stipulated 
price  by  showing  thie  stove  not  to  be  such  as  it  was  warranted 
to  be.''  He  shows  that  the  defense  is  admitted  not  on  the  ground 
of  fraud  merely,  but  to  avoid  cii'cuity  of  action,  (p.  492,)  and  "  on 
a  principle  which  has  of  late  years  been  gaining  favor  with 
courts,  and  extending  the  range  of  its  operations.*'  He  adds 
that  to  circumscribe  the  rule  would  limit  its  usefulness,  (p.  493.) 
So  Bronson,  J.  in  BcUtermaii  v.  Pierce^  (3  Hill,  174,)  shows 
that  it  was  formerly  supposed  that  there  could  be  a  recoupment 
only  where /rawrf  was  imputable  to  the  plaintiff. 

In  Allaire  v.  Whitney,  the  ground  of  Allaire's  defense  to  an 
action  for  rent  was  that  the  plaintiff  had  fraudvlently  repre- 
sented himself  to  be  the  owner  of  the  whole  demised  premises, 
when  he  knew  that  he  only  owned  a  part ;  (1  Hill,  484,  486. 
4  Denio,  554.  1  Comst,  306 ;)  and  it  was  allowed.  If  instead 
of  that,  the  defense  had  been  that  the  landlord  willfully  destroy- 
ed part  of  the  demised  premises,  there  would  not  have  been  much 
hesitation  in  allowing  it.  And  this  case  is  substantially  like  the 
one  suggested ;  and  if  in  such  case  the  tenant  had  given  his 
notes,  without  knowledge  of  the  landlord's  misconduct,  that 
would  not  aid  the  landlord. 

There  is  nothing  in  the  case  to  show  that  the  plaintiff's  em- 
ployment had  entirely  ceased  when  these  acts  wet e  committed 
by  him.  On  the  contrary  it  is  stated  that  they  were  done  while 
he  was  in  the  employ  of  the  defendants. 

The  judgment  should  be  reversed,  and  a  new  trial  be  had  in 
tile  superior  eourt ;  the  costs  to  abide  the  event. 
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Same  Term.    Before  the  same  Justices. 
Main  vs.  King. 

Where  ft  penalty  is  inserted  in  contracts  for  the  futnre  delivery  of  merchan- 
dise, it  is  intended  as  a  limit,  and  the  amount  which  is  to  be  paid  in  case  of 
defknit,  unless  the  face  of  the  contract  clearly  shows  a  different  intention. 

Thus,  where  M.  agreed  to  deliver  to  K.,  at  a  fViture  day,  a  quantity  of  eggs, 
and  K.  agreed  to  receive  the  same  and  pay  a  stipulated  price  therefor,  under 
the  forfeiture  of  M.  pa3nng  K.  $50  if  the  eggs  were  not  delivered ;  and  in 
case  K.  should  refuse  to  receive  the  eggs,  then  E.  was  to  pay  M.  $60  on 
demand ;  Hddj  that  in  an  action  by  M.  to  recover  damages  for  the  refusal 
of  K.  to  receive  and  pay  for  the  eggs,  he  could  only  recover  the  $50  men- 
tioned in  the  contract 

This  case  came  up  on  a  bill  of  exceptions  to  the  decision  of 
the  circuit  judge,  the  jury  having  found  a  verdict  of  $446,38 
for  the  plaintiff. 

On  the  16th  of  Dec.  1844,  the  plaintiff  and  defendant  sub- 
scribed an  agreement,  whereby  it  was  agreed  that  Main  should 
deliver  to  King,  on  the  15th  of  January,  1845,  and  King  should 
receive  100  barrels  of  fresh  eggs,  to  be  looked  over  and  made 
good,  at  9  eggs  for  one  shilling.  Then  followed  these  words — 
^'  Under  the  forfeiture  of  Thomas  Main,  paying  said  King  |^50 
if  the  eggs  are  not  delivered  as  above  agreed ;  and,  if  in  case 
said  King  refuses  to  receive  the  eggs  as  above  agreed,  then 
King  is  to  pay  said  Main  $50  on  demand." 

The  plaintiff  proved  his  offer  to  deliver  the  eggs,  and  that 
they  were  not,  on  the  16th  of  January,  1845,  worth  so  much  as 
the  contract  price,  by  the  amount  found  by  the  jury.  The  de- 
fendant requested  the  judge  to  charge  the  jury,  that  the  plain- 
tiffs recovery  must  be  limited  under  the  agreement  to  the  $50 
joentioned  in  the  agreement,  but  the  judge  refused  so  to  cnarge. 

Wightman  4*  Clark^  for  the  plaintiff. 

Walker  4*  Ao^A,  for  the  defendant 
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By  the  Court,  Mitchell,  J.  The  ancient  notion  of  the  kw 
was,  that  a  penalty  was  always  the  limit  of  the  recovery ;  and 
that,  accordingly,  on  a  bond,  the  penalty  was  the  limit,  what- 
ever might  be  the  condition  of  the  bond.  The  same  rule  still 
prevails  where  the  obligor  is  a  surety ;  but  it  may  be  that  in 
cases  where  the  face  of  the  bond  shows  that  the  defendant  owes 
on  his  own  account,  a  debt  certain  in  amount  at  the  time  of 
entering  into  the  obligation ;  and  that  according  to  the  condition 
of  the  bond  the  amount  actually  due  was  justly  due,  and  to 
exceed  the  penalty,  the  whole  amount  may  be  recovered,  though 
exceeding  the  penalty.  This  is  on  the  principle  now  so  freely 
administered  in  courts,  that  the  intention  of  parties  is  to  be 
followed,  when  that  is  clearly  manifested ;  and  that  when  a  cer- 
tain sum  of  money  is  admitted  to  be  due,  and  there  is  an  obliga- 
tion given  to  pay  it,  with  interest,  the  intention  of  both  parties 
must  be  that  the  whole  principal  and  the  whole  interest  shall  be 
paid,  and  that  the  penalty  is  a  matter  of  form  merely.  So,  on  the 
other  hand,  when  in  the  agreement  a  sum  is  fixed  as  liquidated 
damages,  and  so  expressed,  and  from  the  nature  of  the  damages 
it  would  be  diflBicult,  if  not  impossible,  to  have  two  or  more  minds 
agree  as  to  the  amount  of  actual  damage — as  where  one  sells 
out  the  good  will  of  a  business  and  agrees  not  to  enter  into  it 
again  for  a  limited  time.  There  it  is  natural  to  infer  that  the 
parties,  knowing  the  difficulty  of  ascertaining  the  damages,  have 
determined  not  to  leave  the  matter  in  uncertainty,  and  therefore 
have  settled  the  amount  themselves.  (  Williams  v.  Dakin,  22 
Wend,  20.)    In  both  cases  the  intent  of  the  parties  is  followed. 

In  all  cases  of  contracts  to  deliver  merchandise  at  a  future 
day,  there  is  risk  of  a  change  in  the  market,  such  as  might 
make  the  transaction  nearly  a  total  loss  to  one  party,  and  an 
unconscionable  profit  to  the  other ;  not  as  all  such  should  be,  a 
dealing  beneficial  to  both.  Prudent  men  should  be  at  liberty  to 
avoid  such  extreme  risks,  and  the  law  should  encourage  them  in 
doing  so;  so  that  the  character  of  their  business  should  be  as  far 
as  possible  from  that  of  gamblers  on  chances.  And  when  there  is 
any  reason  to  believe,  from  the  face  of  the  contract,  that  the 
parties  have  been  actuated  by  this  prudent  caution,  it  is  best  for 
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all  that  they  should  have  the  benefit  both  of  their  foresight  and 
of  their  moderation.  It  wonld  therefore  be  a  safe  rule,  in  all 
cases  of  contracts  to  be  executed  at  a  future  day,  to  consider 
the  sum  named  as  damages  for  non-performance  as  the  limit  of 
the  recovery,  whether  that  sum  be  called  liquidated  damages  or 
a  penalty.  ^ 

There  must  be  some  motive  in  fixing  the  sum.  If  it  is  so 
large  that  it  will  be  seen  at  once  that  it  will  far  exceed  4:he 
actual  damage,  then  it  will  be  admitted  that  it  was  inserted  as  a 
penalty  only,  and  will  still  have  the  efiect  of  a  limit ;  and  then 
it  may  be  said  to  be  minatory  only.  But  if  the  amount  is  small, 
compared  with  the  amount  contracted  for,  it  could  not  have  been 
intended  to  be  minatory,  and  that  the  only  motive  for  it  could  be 
to  have  it  as  liquidated  damages,  or  as  a  limit  to  the  amount  to 
be  paid.  In  some  cases  even  these  moderate  penalties  would 
far  exceed  the  actual  damages,  so  that  the  fair  inference,  even  in 
those  cases,  is  that  the  parties  intended  the  amount  as  a  limit 
and  not  as  a  liquidation  of  the  damages,  unless  there  be  some- 
thing clearly  to  show  a  contrary  intent. 

In  this  case  the  agreement  is  express,  that  King  is  to  pay 
1^50  on  demand,  if  he  refuses  to  receive  the  eggs.  That  would 
seem  to  show  a  clear  intent  to  limit  the  damages  to  that  sum. 
But  the  plaintiff  contends  that  in  the  case  of  his  own  default 
it  is  expressed  that  he,  the  plaintiff,  is  to  be  under  the  forfeiture 
of  paying  $50  if  the  eggs  are  not  delivered ;  and  that  as,  by 
the  agreement,  what  he  was  to  pay  was  declared  to  be  a  forfeit- 
ure, and  so  minatory  only,  it  must  be  that  the  same  thing  was 
intended  as  to  the  defendant.  But  this  does  not  follow.  If  the 
parties,  by  their  language,  show  that  the  seller  was  to  be  under 
the  law  of  penalties,  and  then  change  their  phraseology  as  to 
the  buyer,  using  different  language  as  to  his  liability,  and  which, 
standing  alone,  would  clearly  limit  his  liability,  it  may  be  inferred 
that  the  language  was  changed,  that  the  difference  of  effect 
might  be  produced.  Or,  the  buyer  may  well  insist  that  the  lan- 
guage is  clear  as  to  the  extent  of  his  liability,  and  therefore  not 
to  be  affected  by  the  more  uncertain  language  as  to  the  seller's 
liability. 
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In  this  case  it  is  by  no  means  clear  that  the  language  does 
not  indicate  that  the  plaintiff,  in  case  of  failure,  was  to  pay  $50 
as  liquidated  damages.  It  is  "  under  the  forfeiture  of  paying 
$60  if  the  eggs  are  not  delivered  as  above  agreed."  If'  it  were 
under  the  liability  to  pay  $50  if  the  eggs  were  not  delivered,  it 
would  probably  be  a  liquidation  of  the  damages,  as  it  is  not 
essential  that  the  words  "  liquidated  damages"  should  be  used. 
So  the  introduction  of  the  word  "  penalty"  or  "  forfeiture"  will 
not  necessarily  control  the  meaning  of  the  words.  Thus,  if  the 
expression  had  been  "  under  the  forfeiture  of  paying  $50  as  the 
damages  agreed  on,  if  the  eggs  are  not  delivered,"  the  word 
"  forfeiture"  would  entirely  lose  its  effect  by  the  context ;  so  it 
may  also  in  this  case,  by  the  intent  of  the  parties,  to  be  inferred 
from  the  whole  agreement,  and  from  the  motives  which  would 
naturally  in^uence  men  of  business  in  such  transactions. 

We  are,  however,  disposed  to  adopt  the  broad  rule,  that  where 
a  penalty  is  inserted  in  contracts  for  the  future  delivery  of  mer- 
chandise, it  is  intended  as  a  limit,  and  the  amount  to  be  paid  in 
case  of  default ;  unless  the  face  of  the  contract  clearly  shows  a 
different  intention. 

New  trial  granted;  costs  to  abide  the  event. 


Same  TeIim.     Before  the  same  Justices. 
Stevens  vs.  Lacour. 

In  an  action  for  malicious  prosecution,  the  plaintiff  introduced  as  a  witness 
the  magistrate  before  whom  the  aUedged  malicious  charge  was  made,  and 
while  he  was  under  examination,  the  defendant's  counsel  caUed  upon  the 
counsel  for  the  plaintiff  to  produce  the  aflSdavits  upon  which  the  warrant 
of  the  magistrate  was  issued.  Held  that  the  judge  decided  correctly  in 
aUowing  the  plaintiff  to  proceed  in  the  examination  of  the  witnesses,  with- 
out producing  the  aflBdavits ;  and  that  the  court  was  not  bound  to  arrert 
the  examination  in  Umine,  until  the  production  of  the  afSdayits,  without 
reference  to  the  relevancy  or  competency  of  the  testimony. 
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Where,  In  inch  an  action,  there  is  evidence  tending  to  establish  the  conclnsion 
that  there  was  an  agreement  or  understanding  hetween  the  parties, 
anthorizing  the  plaintiff  to  do  the  act  for  which  the  alledged  malicious  pros- 
ecution was  commenced,  it  is  proper  for  the  judge  to  charge  the  jury  that 
if,  from  the  evidence,  they  should  be  of  oplniou  that  there  was  such  an 
agreement  or  understanding,  then  there  was  want  of  probable  cause  for 
instituting  the  prosecution. 

In  an  action  for  malicious  prosecution,  where  there  is  no  question  as  to  matters 
of  fact,  the  court  may  and  ought  to  decide,  as  a  matter  of  law,  whether 
there  was  probable  cause ;  but  where  there  is  a  question  as  to  matters  of 
&ct,  or  a  mixed  question  of  law  and  of  fkct,  it  may  properly  be  left  to  the 

Error  to  the  superior  court  of  the  city  of  New  York.  The 
action  was  brought  for  malicious  prosecution,  in  causing  the 
plfuntiff  below,  Lacour,  to  be  arrested  upon  a  warrant  issued  by 
Sylvanus  Rapelje,  a  commissioner  of  the  United  States,  under 
the  act  of  congress  passed  March  3d,  1845,  chap.  64,  sec.  22, 
being  the  act  regulating  the  post  office,  and  securing  from  unlaw- 
ful interference  the  safe  delivery  of  letters  by  mail,  to  those  to 
whom  they  are  addressed.  The  warrant  was  directed  to  the 
United  States  marshal,  and  recited  that  complaint  on  oath  had 
been  made  to  the  commissioner,  "  charging  that  Michael  Lacour 
did,  on  or  about  the  seventeenth  day  of  August  last,  obtain  by 
fraud  and  deception,  from  a  letter-carrier,  having  custody  thereof, 
a  letter  containing  a  draft  and  directed  to  one  John  H.  Stevens, 
and  did  open  and  embezzle  the  said  letter  as  aforesaid,  contain- 
ing an  article  of  value."  Lacour,  after  an  examination  before 
the  commissioner,  was  discharged.  It  was  proved  that  the  war- 
rant was  issued  upon  the  complaint  and  affidavits  of  the  defend- 
ant Stevens,  and*another  person.  The  jury  found  a  verdict  for 
the  plaintiff  for  $250,  and  the  defendant  brought  a  writ  of  error. 
The  material  facts,  which  are  not  above  mentioned,  will  be  found 
stated  in  the  opinion  of  the  court. 

Geo,  C.  Goddard,  for  the  plaintiff  in  error. 
P.  B.  CuHing',  for  the  defendant  in  error. 
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By  the  Courts  Edwards,  J.  On  the  trial  of  this  cause  the 
plaintiff  introduced  as  a  Tntness,  the  magistrate  before  whom 
the  alledged  malicious  charge  was  made,  and  while  he  was  under 
examination  the  defendant's  counsel  called  upon  the  counsel  for 
the  plaintiff,  to  produce  the  aflSdavits  upon  which  the  warrant  of 
the  magistrate  was  issued.  The  counsel  for  the  plaintiff  declined 
to  do  so,  and  the  judge,  before  whom  the  cause  was  tried,  de- 
cided that  the  plaintiff  might  proceed  in  the  examination  of  the 
witnesses  without  producing  the  affidavits.  To  this  decision  the 
defendant's  counsel  excepted. 

It  will  be  observed  that  there  was  no  offer  made  to  give  parol 
proof  of  the  contents  of  the  affidavits ;  neither  was  there  any 
objection  made  to  the  particular  questions  put  to  the  witness. 
The  defendant's  counsel  called  upon  the  court  to  arrest  the  ex- 
amination in  limine,  until  the  production  of  the  affidavits,  with- 
out reference  to  the  relevancy  or  competency  of  the  testimony ; 
or,  as  it  may,  perhaps,  be  more  correctly  stated,  he  called  upon 
the  court  to  decide  that  no  testimony  could  be  relevant  or  com- 
petent, until  the  affidavits  were  produced.  We  think  that  the 
judge  was  right  in  refusing  so  to  decide.  The  proper  course 
for  the  defendant  was,  to  except  to  the  testimony  wh^n  offered, 
provided  he  considered  it  inadmissible;  but  the  judge  could  not, 
by  anticipation,  decide  that  no  testimony  which  might  be  offered 
before  the  production  of  the  affidavits  could,  in  any  event,  be 
relevant  or  competent. 

The  next  exception  was  taken  to  the  judge's  charge  to  the 
jury.  He  instructed  them  that  if,  from  the  evidence,  they  should 
be  of  opinion  that  there  was  an  agreement  or  understanding  be- 
tween the  parties,  while  the  defendant  had  an  interest  in  the 
factory  in  Stanton-street,  and  afterwards  when  he  remained 
there  for  wages  or  salary,  that  the  plaintiff  might  open  the  letters 
directed  to  the  defendant  at  that  place,  and  that  the  agreement 
or  understanding  was  unrescinded  when  the  letter  in  question 
was  opened  by  the  plaintifi^  then  there  was  want  of  probable 
cause  for  instituting  the  prosecution  for  which  this  suit  was 
brought.    The  ground  of  the  defendant's  exception  was  that 
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there  was  no  evidence  wliatever  which  authorized  the  judge  to 
submit  any  such  question  to  the  jury. 

Whether  there  was  evidence  sufficient  to  establish  such  an 
agreement  or  understanding,  may  perhaps  admit  of  doubt.  But 
we  think  there  is  no  doubt  that  there  was  evidence  tending  to 
establish  such  a  conclusion.  The  bill  of  exceptions  shows  that 
the  premises  in  Stanton-street  had  been  leased  by  the  defendant 
to  one  Wildenow,  and  that  on  the  8th  of  May,  1841,  the  lease 
wad  assigned  to  the  plaintiff;  and  that  on  the  15th  of  May  in 
the  same  year  the  defendant  entered  into  a  covenant  with  the 
plaintiff,  that  in  the  event  of  any  casualty  or  unforeseen  circum- 
stances occurring,  by  which  the  defendant  should  be  unable  to 
repay  to  the  plaintiff  the  money  which  he  had  loaned  in  the 
business,  and  for  responsibilities  already  incurred,  or  which  he 
might  thereafter  incur  for  the  benefit  of  the  said  business,  before 
the  first  of  May  then  next  ensuing,  that  the  defendant  should 
have  the  right  to,  and  sole  possession  of,  all  the  property  which 
the  defendant  possessed  in  the  business  carried  on  at  the  factory 
in  Stanton-street.  It  also  appeared  by  the  testimony  of  one  of 
the  witnesses  introduced  by  the  plaintiff,  and  who  was  employed 
in  the  factory,  that  the  plaintiff  conducted  the  business,  and  that 
the  defendant  remained  there  till  June  or  July,  1842,  and  as  he 
informed  the  witness,  received  a  salary  of  $20  a  week  from  the 
plaintiff,  and  that  while  the  defendant  was  there  the  plaintiff 
opened  the  letters  which  were  directed  to  the  plaintiff  at  the 
establishment,  with  the  plaintiff's  knowledge,  and  that  he  did 
not  complain  of  it.  From  this,  and  other  testimony  which  was 
offered,  the  plaintiff  contended  that  there  was  an  agreement  or 
understanding  between  the  parties  that  the  plaintiff,  who  claimed 
to  be  solely  interested  in  the  business,  should  open  all  letters 
addressed  to  the  defendant  at  the  factory ;  it  being  supposed 
that  all  such  letters,  although  addressed  to  the  defendant,  in  fact 
referred  to  the  business  of  the  plaintiff.  It  also  appears  that 
the  ground  upon  which  the  plaintiff  opened  the  letter  in  ques- 
tion, as  he  stated  at  the  time,  was,  that  it  related  to  his  business, 
as  it  was  addressed  to  the  defendant,  at  the  plaintiff's  factory. 
This  testimony  we  think  warranted  the  conclusion  that  the  de- 
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fendant  had  sold  to  the  plaintiff  not  only  his  interest  in  the  fac- 
tory, but  the  good  will  of  the  business  carried  on  there,  and  it 
was  a  proper  question  to  be  submitted  to  the  jury,  whether  the 
acts  of  the  parties  as  proved  upon  the  trial,  did  not  show  that  it 
was  considered  by  them,  as  a  part  of  the  good  will  of  the  business, 
that  the  plaintiffs  should  receive  the  orders  which  were  sent  to 
the  factory,  and  which  had  reference  to  its  business,  although 
addressed  to  the  defendant. 

The  next  exception  taken  was  to  the  refusal  of  the  judge  to 
charge  that  a  want  of  probable  cause  had  not  been  proved. 
There  is  no  doubt  that  in  a  case  where  there  is  no  question  as  to 
matters  of  fact,  the  court  may,  and  ought  to  decide,  as  a  matter 
of  law,  whether  there  is  probable  cause.  {Foshay  v.  Ferg7ison, 
2  DeniOf  6VI.  Murray  v.  Lon^^j  1  Wend,  140.  Blatchford 
V.  Dod,  2B,^  Adol  179.  Davis  v.  Hardy,  QB.^C,  226.) 
But  in  this  case  there  was,  as  has  already  appeared,  a  question 
as  to  matters  of  fact,  and  a  question  which  it  was  the  province 
of  the  jury  to  determine.  In  the  case  of  McDonald  v.  Rooke, 
(2  Bing.  N.  C.  217,)  which  was  analogous  to  this,  the  court  held 
that  where  there  was  a  mixed  question  of  law  and  of  fact,  it 
might  properly  be  left  to  the  jury.  ( Taylor  v.  Williams,  2  B. 
4-  Adol  845.    2  Greml  Ev.  §454.) 

The  next  exception  was  to  the  refusal  of  the  judge  to  instruct 
the  jury  that  the  charge  being  made  by  the  district  attorney,  in 
consequence  of  facts  ascertained  by  him  on  the  issuing  of  the 
first  warrknt,  and  not  by  the  defendant,  the  defendant  was  not 
liable.  The  bill  of  exceptions  shows  that  the  defendant  made  a 
charge  against  the  plaintiff,  and  that  upon  that  charge  the  de- 
fendant was  arrested ;  that  when  brought  before  the  magistrate, 
and  after  an  examination  was  had,  the  plaintiff  was  discharged 
on  the  ground  that  the  offense  proved  was  not  the  same  as  that 
stated  in  the  warrant ;  and  that,  at  this  time,  the  assistant  of 
the  district  attorney  appeared  before  the  magistrate,  on  behalf  of 
the  prosecution,  and  a  new  warrant  was  issued.  Such  being  the 
state  of  facts,  we  think  that  the  judge  ought  to  have  refused  to 
charge  as  requested. 

Judgment  aflirmed. 


1860.J  IS  THE  SUPREME  COURT.  ^7 

Same  Term.     Before  the  same  Justices* 
Brown  vs.  Comstock. 

The  attorney  for  a  defendant  in  error,  has  no  such  lien  on  the  costs  in  the 
suit  npon  a  writ  of  error,  as  to  prevent  his  client  from  settling  such  suit  be- 
fore judgment,  though  his  client  be  insolvent. 

If  a  settlement  of  the  judgments  in  the  courts  below  be  improperly  made,  as 
respectd  the  attomev.  those  courts  are  to  give  relief. 

Motion  to  strike  cause  from  the  calendar.  Brown  sued  Com- 
stock in  the  marine  court  of  the  city  of  New- York,  and  obtained 
a  judgment  against  him  for  $55,50  damages,  and  $7,13  costs, 
in  December,  1846.  The  cause  was  removed  to  the  superior 
court,  by  certiorari,  and  the  judgment  was  reversed,  and 
$64,16  costs  were  allowed  to  Comstock.  Comstock,  shortly 
afterwards,  sued  Brown,  on  that  judgment,  in  the  New- York 
common  pleas,  and  recovered  a  judgment  for  $67,16  damages, 
and  $24,71  costs.  In  August,  1847,  Brown  removed  the  cause 
from  the  superior  court  to  this  court,  by  writ  of  error.  The 
cause  was  afterwards  noticed  for  argument  in  this  court.  On 
the  15th  of  March,  1850,  Brown  and  Comstock,  without  the  inter- 
vention of  Comstock's  attorney,  made  an  arrangement  of  those 
snitd,  and  Comstock  executed  and  delivered  to  Brown  satisfac- 
tion pieces  of  the  judgments  in  the  superior  court  and  common 
pleas,  and  signed  a  consent  in  this  cause,  as  follows : 

"  I  hereby  consent  that  the  above  cause  be  discontinued ;  I 
agreeing  to  pay  the  costs  of  the  plaintiff  in  error.  New -York, 
March  15, 1850.  A.  L.  Comstock." 

Pursuant  to  this  consent,  a  rule  was  entered  by  Mr.  Brown's 
attorney,  in  May,  1850,  discontinuing  this  suit,  but  no  notice 
of  it  was  served  on  Comstock's  attorney,  until  the  27th  of  Sep- 
tember, 1850,  after  Comstock's  attorney  had  noticed  the  cause 
for  argument  at  this  term.  But  in  the  mean  time,  and  in  July, 
1850,  Comstock's  attorney  received  notice  from  his  own  dienfc, 
that  the  settlement  had  been  made ;  though  it  was  not  then 
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mentioned  that  satisfaction   pieces  had  been   executed.    The 
plaintiff  in  error  moved  to  strike  the  cause  off  the  calendar. 

By  the  Court  Mitchell,  J.  In  opposition  to,  this  motion, 
Comstock  admits  that  he  executed  the  satisfaction  pieces  and 
the  consent ;  but  says  that  he  did  not  know  of  the  clause  in  the 
consent  as  to  his  paying  the  costs  of  this  suit.  If  that  clause 
was  inserted  by  mistake,  it  may  be  ground  for  application  to 
the  court  to  correct  that  part  of  it.  But  still  it  is  admitted  that 
the  agreement  was,  that  this  suit  should  be  discontinued,  and  the 
two  judgments  in  favor  of  Comstock  should  be  satisfied  of  record. 
There  is  no  reason,  therefore,  so  far  as  Comstock  is  concerned, 
why  his  stipulation  to  discontinue  this  suit  should  not  be  car- 
ried out. 

His  attorney  insists,  however,  that  he  has  a  lien  for  the  costs 
in  these  suits ;  that  the  two  judgments  are  entirely  for  costs  and 
disbursements,  and  properly  belong  to  him  alone,  and  that  Brown 
must  have  known  this,  and  so  had  no  right  to  settle  the  suits 
without  the  consent  of  Brown's  attorney,  as  Comstock  is  insol- 
vent. So  far  as  the  two  judgments  are  concerned,  there  is  some 
plausibility  in  this  argument ;  but  if  any  wrong  is  done  to  the 
attorney  as  to  those  two  cases,  the  place  for  relief  is  in  the 
courts  in  which  those  judgments  are  entered.  As  to  the  costs 
on  the  writ  of  error  in  this  court,  the  attorney  has  no  lien  for 
them  until  judgment.  Before  that,  it  is  uncertain  who  will  be 
entitled  to  them ;  in  whose  favor  the  court  may  decide — and 
whether  it  will  give  costs  or  not — ^and  until  then  it  is  in  the 
power  of  the  legislature  so  to  alter  the  law  as  not  to  allow  costs 
over  to  the  successful  party  in  such  a  case.  Neither  can  it  be 
that  a  defendant  in  error  is  bound  to  continue  to  defend  even  a 
writ  of  error,  against  his  will,  to  help  his  attorney  to  get  the 
costs  then  accrued,  or  what  might  thereafter  accrue.  If  parties 
choofie  to  terminate  a  litigation,  they  should  always  be  allowed 
to  do  it  as  they  please,  when  it  does  not  interfere  with  vested 
rights  of  their  attorney 

The  motion  to  strike  the  cause  firom  the  calendar  should  be 
allowed,  but  without  costs. 
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Henry  Vail  and  othcra,  executors  of  SalleSj  vs.  Julia  Vail 

and  others. 

A  testator  by  his  will  directed  his  executors,  from  the  income  of  his  estate,  to 
pay  and  appropriate  such  sums  as  might  be  necessary  for  the  support  and 
education  of  his  minor  children,  until  each  should  attain  the  age  of  21 
years,  or  marry,  when  that  provision  was  to  cease.  He  then  gave  to  each 
of  his  adult  daughters,  S25,000,  and  directed  the  like  sum  to  be  paid  to 
each  of  his  three  infknt  daughters  when  they  should  be  of  age,  or  marry 
with  the  consent  of  the  executors ;  and  also  directed  a  Airther  sam  of 
S26,000  to  be  paid  to  each  of  his  five  daughters  as  they  should  respectively 
attain  the  age  of  25  years.  To  his  son,  he  gave  S25,000  on  his  attaining 
the  age  of  21  years ;  $25,000  on  bis  attaining  the  age  of  25  years ;  and  the 
like  sum  at  the  age  of  27  years.  He  then  directed  his  executors,  after  the 
nle  of  bis  real  estate, "  to  set  apart  all  that  should  then  remain  of  his  estate, 
for  the  use  and  benefit  of  his  six  children  and  then*  issue,  and  in  such  pro- 
portions as  to  equalize,  with  interest,  the  previous  advances  which  should 
have  been  made  by  his  executors  to  ihemj  according  to  the  directions  therein 
before  given,  and  to  give  to  each  of  his  said  children  an  equal  benefit  from 
Ids  estate.''  Rdd^  that  on  a  settlement  of  the  estate  the  children  were  not 
to  be  charged  with  the  sums  applied  for  their  support  and  maintenance 
during  minority ;  those  sums  not  being  included  in  the  term  "  previous  ad- 
vances," used  in  the  will. 

It  Is  the  legal  duty  of  a  father  to  support  his  children  during  their  inflincy, 
aooordhig  to  his  ability;  and  although  the  legal  obligation  is  not  continued 
iip<m  his  estate  after  his  death,  yet  every  parent  recognizes  the  moral  obli- 
gation. And  so  natural  is  the  feeling,  that  in  any  ambiguous  case,  it  may 
be  presumed  that  the  parent  was  acting  under  its  mfluence.  Per 
Mitchell,  J. 

The  court  acts  upon  this  principle  in  giving  interest  to  an  in&nt  legatee,  by 
way  of  maintenanoe,  where  the  child  has  no  other  provision. 

In  BauiTY.  This  was  a  re-hearing  on  the  part  of  certain 
infant  defendants,  of  a  portion  of  a  decree  made  at  special  term, 
by  Justice  Edmonds.    {See  7  Barb.  226,  S.  C.) 

L.  Salles  died  in  1833,  leaving  a  widow  and  two  adnlt  and 
four  minor  children,  having  made  his  will  in  July,  1831.  He 
appointed  seven  persons  to  be  executors  of  his  will,  and  two  of 
them  to  be  the  guardians  of  his  minor  children.    He  gave  lega- 
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cies  to  his  wife  and  to  collateral  relatives,  which  were  held  good 
by  the  decree.  He  also  directed  his  executors,  from  the  income 
of  his  estate,  to  pay  and  appropriate  such  sums  as  might  be 
necessary  for  the  support  and  education  of  his  minor  children, 
until  each  should  attain  the  age  of  21  years,  or  marry,  when 
that  "  provision"  was  to  cease.  He  next  directed  $10,000  to  be 
invested  by  his  executors,  and  the  income  to  be  paid  to  his 
daughter  Cecile  for  her  separate  use  during  her  life,  and  at  her 
death  gave  it  to  her  children  or  to  her  appointees.  The  rest  of 
his  estate  was  to  be  invested  by  his  executors  for  the  benefit  of 
his  children  ;  and  he  then  gave  to  each  of  his  adult  daughters 
$25,000,  and  directed  the  like  sum  to  be  paid  to  each  of  his 
three  infant  daughters  when  they  should  be  of  age,  or  marry 
with  the  consent  of  the  executors  ;  and  also  directed  a  further 
sum  of  $25,000  to  be  paid  to  each  of  his  said  five  daughters  as 
they  should  respectively  attain  the  age  of  25  years  ;  or  to  be 
invested  for  each  in  her  own  name,  if  she  should  so  direct.  If 
cither  daughter  should  die  under  the  age  at  which  such  pay- 
ments were  to  be  made  to  her,  and  leave  issue  living  at  the 
time  the  payment  would  have  been  made,  the  issue  were  to  take 
the  suras  so  to  be  paid ;  otherwise  those  suras  were  to  go  into 
the  residue.  The  testator  also  gave  to  his  son,  Laurent  Salles, 
$25,000  on  his  attaining  21  years  of  age ;  the  like  sum  on  at- 
taining 25  years  of  age ;  and  a  third  sum  of  the  like  amount 
on  his  attaining  the  age  of  27  years.  He  then  directed  his 
executors  to  sell  all  his  real  estate,  as  soon  as  his  youngest 
child  should  attain  the  age  of  25  years  ;  or  as  soon  thereafter 
as  his  widow  should  die ;  and  as  soon  as  convenient  after  such 
sale  '^  to  set  apart  all  that  should  ihefi  rentain  of  his  estate,  for 
the  use  and  benefit  of  his  said  six  children  and  their  issue,  and 
in  such  proportions  as  to  equalize,  with  interest,  the  previous 
advances  which  should  have  been  made  by  his  executors  to 
thentj  according  to  the  directions  therein  before  given,  and  to 
^ve  to  each  of  his  said  children  an  equal  benefit  from  his  es- 
tate ;^^  not  regarding,  however,  any  inequality  of  distribution 
which  his  wife  should  make  of  the  sum  of  $25,000  which  she 
had  the  power  of  appointing,  or  which  might  arise  from  the 
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investment  of  the  $10,000  for  his  daughter  Cecile.  The  testa- 
tor then  directed  the  share  of  each  child  to  be  invested,  so  that 
he  or  she  should  receive  only  the  income,  for  life,  and  then  it 
should  go  over  to  the  issue  or  survivors. 

The  widow  having  since  died,  and  the  youngest  child  at- 
tained the  age  of  25  years,  the  decree  made  at  the  special 
term  declared  the  legacies  to  the  son,  and  the  appropriation  for 
the  support  of  the  infants,  and  certain  other  legacies,  to  be  valid, 
but  the  legacies  to  the  daughters,  and  other  dispositions  in  the 
will,  to  be  void ;  that  the  referee  take  an  account  of  all  pay- 
ments made  by  the  executors,  to  or  for  the  benefit  of  any  of  the 
parties  ;  charging  each  distributee  with  the  sum  paid  to  him  or 
her,  with  interest,  including  the  $75,000  paid  to  the  son,  but 
excluding  the  above  legacy  of  $10,000  ;  and  also  excluding  the 
sums  applied  to  the  support  of  the  infant  children  during  their 
minority. 

George  T.  Strange  for  the  plaintiflFs. 

David  Graham^  for  the  defendants  Tonnele  and  wife. 

C  W,  Sandfardy  for  the  defendants  Aaron  Vail  and  others. 

L,  B,  Woodruff,  for  the  defendants  De  Alfaro  and  others. 

11.  Emmett,  guardian  ad  litem  for  infant  defendants. 

By  the  Court,  Mitchell,  J.  The  objection  made  to  the 
decree  is  that  the  children  are  not  charged  with  the  sums  applied 
for  their  support  during  their  minority ;  and  it  is  insisted  that 
the  intention  of  the  will  was  that  they  should  be  charged  with 
such  sums,  and  that  those  sums  are  included  in  the  term  "  previ- 
ous advances,"  used  in  the  will.     (18  Ves,  490.) 

It  is  the  legal  duty  of  a  father  to  support  his  children  during 
their  infancy,  according  to  his  ability ;  and  although  the  legal 
obligation  is  not  continued  upon  his  estate  after  his  death,  yet 
every  parent  recognizes  the  moral  obligation,  and  so  natural  is 
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the  feeling,  that  in  any  ambiguous  case  it  may  be  presumed  that 
the  parent  was  acting  under  its  influence.  The  courts  hare 
acted  on  this  principle.  Thus,  if  a  bequest  be  made  to  a  stran- 
ger, payable  at  21,  it  will  not  carry  interest ;  but  if  given  to  a 
child,  under  the  same  terms,  and  the  child  has  no  other  provis- 
ion, "  the  court  will  give  interest  by  way  of  maintefiatice,  for 
they  will  not  presume  the  father  inofficious,  or  so  unnatural  as 
to  leave  a  child  destitute,"    (3  Atk.  102.     1  Id,  507.) 

Thus  the  provision  for  maintenance  is  regarded  not  as  a  mere 
gift,  but  as  a  duty — a  duty  which  it  is  unnatural  to  omit.  On 
the  same  principle,  if  a  child  be  advanced  by  a  settlement  of 
real  or  personal  estate,  and  his  parent  dies  intestate,  he  is  to 
•  receive  only  so  much  of  the  estate  '^  as  shall  be  sufficient  to 
make  all  the  shares  of  the  children,  in  the  real  and  personal 
estate  and  advancement  to  be  equal,  as  nearly  as  can  be  esti- 
mated." But  still  the  law,  looking  to  the  duty  of  the  parent  to 
support  his  child,  expressly  excludes  from  advancements  money 
expended  in  the  maintaining  or  educating  of  the  child.  (1  R.  S, 
754  §  26.  2  /rf.  98,  §  78.)  The  exclusion  was  made  to  comply 
with  the  general  sense  of  what  was  proper,  and  because  money 
80  expended  was  not  deemed  an  advancement,  nor  incompatible 
with  the  object  expressed  "  of  making  all  the  shares  of  the  chil- 
dren equal,  as  near  as  can  be."  It  shows  that  the  legislature 
considered  that  those  shares  will  be  equal,  as  nearly  as  may  be, 
without  bringing  into  the  common  fund  moneys  applied  to  the 
support  of  the  infants.  The  law  as  to  intestates  makes  the 
distribution  at  the  death  of  the  intestate,  and  accordingly  it  does 
not  continue  the  support  of  the  children  beyond  that  time.  Here 
the  testator  postponed  the  distribution  of  all  his  estate  for  a 
longer  period,  and  for  a  portion  of  the  intervening  time  provided 
for  the  maintenance  of  his  infant  children.  He  chose  that  the 
guardians  of  his  children  should  stand  in  his  place,  and  be  as  a 
father  to  them,  until  the  children  should  be  of  age,  or  marry, 
when  that  "  provision"  for  them  was  to  cease ;  and  they  should 
l)e  advanced  by  portions  to  be  given  to  them. 

There  are  striking  differences  between  the  moneys  to  be  ap- 
plied for  the  support  of  the  children  and  the  several  sums  of 


1850.]  IN  THE  SUPREME  COUBT.  73 


Vail  V.  Vail. 

$25,000  to  be  given  to  them  on  their  attaining  the  ages  of  21 
or  25,  or  marrying.  The  first  sums  were  to  be  paid  out  of  the 
income  only,  and  would  leave  the  capital  of  the  estate  unim- 
paired, would  be  consumed  in  the  using,  and  without  the  possi- 
bility of  producing  interest,  and  would  be  in  small  and  incon- 
siderable sums ;  and  they  were  not  for  purposes  of  profit  or 
advancement,  but  of  necessity. 

The  last  might  and  naturally  would  be  paid  out  of  the  capital, 
and  would  thus  so  far  diminish  it — would  produce  Interest — 
were  in  large  sums — and  were  for  the  purpose  of  advancing  the 
children ;  being  payable  to  them  at  marriage,  or  at  the  ages  of 
21  and  25. 

The  advances  which  the  testator  meant  to  bring  into  botch-* 
pot  were  to  be  charged  with  interest.  It  is  incredible  that  he 
meant  that  the  sums  to  be  expended  for  his  children's  support 
should  carry  interest. 

The  term  advances  does  not  even  in  ordinary  cases,  include 
money  thus  expended.  Its  etymological  and  its  ordinary  use 
indicates  moneys  paid  before,  or  in  advance  of,  the  proper  time 
of  payment.  Thus  it  is  used  as  to  moneys  paid  before  the  com- 
pletion of  work  under  a  contract,  and  as  to  property  given  to  a 
child  at  his  full  age  or  marriage,  and  which  is  received  in  anti- 
cipation of  the  share  which  he  will  have  in  his  parent's  estate 
at  the  parent's  decease.  If  it  be  deemed  equivalent  to  advance- 
ment and  then  to  imply  the  advancing  the  son  or  daughter  in 
life  by  promoting  his  or  her  pecuniary  interest,  that  meaning 
may  well  apply  to  the  large  bequests  given  on  marriage,  or  on 
the  child  attaining  full  age,  but  not  to  the  moneys  expended  for 
his  support. 

In  Onslow  v.  Mitchell,  (8  Ves.  490,)  the  plaintiff  was  entitled 
to  two  sums  of  £3000  each,  and  received  two  legacies,  one  of 
£4000  from  his  father,  and  the  other  of  £500  from  his  mother. 
The  court  held  the  first  a  satisfaction  in  part.  The  defendant 
also  insisted  that  other  sums  which  the  plaintiff  alledged  were 
merely  trifling  presents,  should  also  be  deducted  from  the  £6000. 
The  deed  of  settlement  was  for  raising  portions  for  children  to 
be  bom,  and  declared  if  either  parent  of  the  children  should 
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settle,  give  or  advance  to,  for  or  upon  the  child  entitled  to  por- 
tions any  sums  of  money,  lands,  goods  or  cliattels  for  or  towards 
their  advancement  or  preferment  in  marriage,  or  otheitoise,  such 
sums  &c.  should  be  deemed  part  of  the  portion.  Trifling  pres- 
ents were  "  chattels,"  "  given  to  or  for  the  child ;"  and  the  sup- 
port of  the  child  was  as  much  money  advanced  to  or  for  the  child 
as  in  this  case.  Yet  the  counsel  for  the  defendant  did  not  argue 
that  either  was  to  be  deemed  a  satisfaction  in  part.  The  £4000 
was  payable  at  21  by  the  father's  will,  but  the  £500  was  a  bare 
legacy ;  and  the  last  was  not  by  the  decree  allowed  to  go  in 
satisfaction  of  the  portion. 

On  the  same  principle,  in  the  case  before  us,  the  legacies  are 
also  payable  at  21,  25,  or  marriage,  and  so  would  properly  be 
considered  as  advances  or  advancements ;  while  the  smaller  sums 
expended  for  the  daily  support  of  the  children  could  not  be  so 
regarded,  whether  disbursed  by  the  executors  or  guardians  in 
driblets  day  by  day,  or  in  annual  sums. 

The  order  made  at  special  term  should  be  affirmed. 


Same  Term.    Before  the  same  Justices. 

Aguirre  and  others  vs.  Allen  &  Foillon. 

Where,  npon  the  making  of  a  contract  of  sale  and  purchase,  a  broker  act* 
merely  to  bring  the  parties  together,  after  which  the  parties  negotiate  with 
each  other  directly,  and  the  broker  makes  an  entry  of  the  sale,  in  his  book, 
such  entry  will  not  bind  either  party.  Nor  will  it  prevent  either  party  from 
giving  parol  cvidenco  of  the  contract. 

An  agreement,  made  upon  the  sale  and  purchase  of  goods,  between  the  vendor 
and  purchaser,  that  if  the  government  shall  allow  to  the  former  return  du- 
ties upon  the  goods,  the  purchaser  shall  have  the  benefit  of,  and  be  paid, 
by  the  vendor,  the  amount  of  such  duties,  is  not  void  under  the  statute  of 
frauds  as  being  for  the  sale  of  a  chose  in  action,  or  of  a  gratuity. 

Where  by  the  terms  of  an  agreement  for  the  sale  and  purchase  of  goods,  cash 
is  to  be  paid  on  the  delivery  of  the  goods,  payment  of  the  money  is  suffi- 
cient evidence  that  the  goods  have  been  delivered,  in  pursuance  of  the 
oontract;  for  the  purpose  of  taking  the  case  out  of  the  statute  of  frauds 
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This  inu  a  writ  of  error  on  a  jadgment  rendered  by  the  New* 
York  common  pleas.  The  action  below  was  brought  by  Allen 
&  Poillon  against  Agnirre  &  Ghilway.  It  was  assumpsit,  on  a 
special  agreement  of  the  defendants  that  if  the  plaintiffs  would 
buy  of  them  8,900  boxes  of  raisins  at  $1,70  per  box,  to  be  paid 
for  in  cash  on  delivery,  deducting  3i  per  cent  for  cash  payment, 
the  plaintiffs  should  have  the  benefit  of,  and  be  paid,  by  the  de- 
fendants, the  amount  of  such  return  duties  as  the  government 
should  allow  to  the  defendants.  The  declaration  alledged  the 
delivery  of  the  raisins  and  the  payment  of  the  price  agreed  on 
for  them;  that  the  defendants  had  received  on  the  13th  of 
March,  1846,  $862,51  from  the  government,  for  return  duties,  and 
refused  to  pay  the  amount  to  the  plaintiffs.  The  common  counts 
were  also  added. 

Wyckoff  was  a  broker  employed  by  the  defendants  to  make 
the  sale,  but  not  by  the  plaintiffs  to  purchase.  He  called  on  the 
plaintiffs,  and  then  the  terms  of  sale  were  made  between  the 
parties  directly ;  without  his  agency.  He  testified,  "  the  defmd- 
ants  agreed  to  sell  the  raisins  to  the  plaintiffs  at  $1,70  per  box, 
with  3^  per  cent  off  for  cash.  The  plaintiffs  claimed  to  be  paid 
the  reduction  of  duties,  if  any  were  allowed  by  the  government. 
Poillon  asked  if  any  return  duties  had  been  received.  The  de- 
fendants said  ^  no.'  He  then  asked  whether,  if  any  should  be 
received,  he  would  not  have  the  benefit  of  them,  and  the  defend- 
ants said  ^  he  should.'  One  hour,  after  the  conversation,  was 
^ven  to  Poillon  to  decide  whether  he  would  take  the  raisins,  and 
within  that  time  he  agreed  to  take  them."  The  witness  added, 
'^The  reduction  of  duties  was  part  of  the  negotiation  bettt>een 
the  partiesy  and  the  defendants  did  not  object  to  giving  to  the 
plaintiffs  the  return  duties."  Half  an  hour  after  Poillon  had 
given  his  acquiescence  to  the  purchaser,  but  after  he  had  left 
tiie  broker's  office,  the  broker  made  an  entry  of  the  terms  of  sale, 
in  his  book.  He  never  gave  a  copy  of  that  to  the  plaintiffs,  but 
did  to  the  defendants.  Ho  afterward  gave  to  the  defendants  a 
memorandum  of  the  sale,  which  was  produced,  but  which  ne  said 
was  not  a  correct  copy  from  his  book.    He  also  testified  that  he 
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did  not  know  that  the  plaintiffs  ever  saw  the  memorandum  in 
his  book. 

It  was  proved  that  the  defendants  had  received  from  the  gov- 
ernment return  duties  for  damage  by  rain,  amounting  to  $862,51 ; 
and  that  the  plaintiffs  paid  for  the  raisins,  part  in  the  same 
month  and  part  in  the  next. 

The  defendants  moved  for  a  nonsuit,  which  was  denied,  and 
the  defendants  excepted.  They  also  objected  that  parol  evidence 
could  not  be  given  of  the  contract,  and  that  the  entry  in  the 
broker's  book  was  the  proper  evidence  of  the  bargain. 

The  jury,  by  the  direction  of  the  judge,  rendered  a  verdict  for 
the  plaintiffs  for  $895,21  damages,  and  the  defendants  brought 
a  writ  of  error. 

F.  B.  Cuttings  for  the  plaintiffs  in  error. 

J.  Leveridgej  for  the  defendants  in  error. 

By  the  Court,  Mitchell,  J.  By  the  terms  of  the  sale  cash 
was  to  be  paid  on  the  delivery  of  the  raisins.  The  payment  of 
the  cash  is  sufficient  evidence  that  the  raisins  were  delivered  in 
pursuance  of  that  contract.  Goods  in  such  cases  are  often  deliv- 
ered a  few  days  before  payment ;  but  among  merchants  of  stand- 
ing the  payment  never  precedes  the  delivery.  The  quantity 
was  such  (8900  boxes)  that  very  naturally  the  payments  were 
not  made  at  once,  but  (as  stated)  some  in  that  month  and  some  in 
the  next — probably  as  the  deliveries  were  made.  If  they  never 
were  delivered,  then  the  plaintiffs,  under  their  common  counts, 
would  have  been  entitled  not  to  the  $862,51  only,  but  to  the 
whole  price  paid  by  them. 

It  must  be  assumed,  therefore,  that  the  raisins  were  delivered, 
in  pursuance  of  the  contract  of  sale,  and  paid  for  pursuant 
to  that  contract — ^no  other  contract  being  proved;  especially 
when  the  case  does  not  show  that  the  ground  was  assumed,  be- 
low, that  the  raisins  were  not  delivered. 

The  contract  was  not  made  by  the  broker.  He  merely  brought 
the  parties  together,  and  then  they  made  their  own  contract. 
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He  was  not  employed  by  the  plaintiffs  at  all,  and  was  not  their 
agent,  and  did  not  pretend  to  act  for  them.  He  made  some 
memorandum  of  the  sale,  and  sent  a  copy  of  it  to  the  defendants, 
but  never  sent  a  copy  to  the  plaintiffs ;  nor  did  they  ever  see  it. 
That  entry  could  not  affect  the  plaintiffs  ;  for  he  was  liot  their 
authorized  agent.  In  the  purchase  they  acted  for  themselves, 
and  directly  with  the  sellers.  The  broker  only  acted  to  bring 
the  parties  together,  and  never  made  any  bargain  in  relation  to 
it.  His  entry,  therefore,  bound  no  one,  and  probably  was  made 
only  for  the  purpose  of  enabling  him  to  make  the  proper  charge 
against  the  defendants,  for  effecting  the  sale. 

The  court  was  right,  therefore,  in  admitting  the  parol  evidence 
of  the  contract.  That  was  the  only  contract  that  was  made. 
The  court  below  did  not  exclude  the  book ;  and  they  were  right 
in  excluding  the  copy  memorandum  offered,  for  another  reason, 
viz.  that  it  was  not  a  correct  copy  from  the  book. 

It  is  contended  that  the  contract  is  void  under  the  statute  of 
frauds ;  that  it  was  for  a  sale  of  a  chose  in  action,  or  of  a  gratu- 
ity, viz.  the  right  to  the  return  duties.  This  is  a  mistake  of  the 
contract.  It  was  not  to  transfer  the  right  to  claim  the  duties 
from  the  government,  but  a  contract  on  the  part  of  the  defend- 
ants that  if  any  thing  should  be  received  by  them  from  the  gov- 
ernment the  plaintiffs  should  have  the  benefit  of  it.  In  other 
words,  that  the  defendants  should  receive  the  return  duties  and 
pay  them  over  to  the  plaintiffs.  Those  duties  were  15  per  cent. 
The  contract  then  was  substantially  that  if  the  defendants  should 
receive  those  duties  they  would  return  15  per  cent  to  the  plain- 
tiffs, and  reduce  the  price  so  much.  If  the  duties  had  been  re- 
turned on  the  day  of  the  contract  the  plaintiffs  would  have  been 
bound  to  pay  just  so  much  the  less.  And  it  can  not  affect  their 
rights  that  they  have  paid  promptly. 

The  statute  of  frauds  can  not  apply ;  for  the  goods  were  de- 
livered ;  not  merely  a  part  of  them,  but  the  whole.  That  bound 
the  contract — bound  the  plaintiffs  so  that  after  that  they  could 
not  escape  from  the  contract,  if  the  raisins  had  been  destroyed 
the  next  moment,  or  if  the  return  duties  had  never  been  allowed. 
And  it  equally  bound  the  defendants.    The  law,  instead  of  pre^ 
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venting,  would  encourage  fraud,  if  after  a  contract  had  beea 
completely  executed  on  one  side,  and  in  part  on  tte  other,  it 
could  be  avoided  in  part  by  the  party  who  had  only  fulfilled  a 
part;  and  that  too  without  returning  the  consideration  for  that 
part  of  the  contract  If  the  defendants  can  avoid  this  part  of 
the  comtract,  they  must  refund  the  consideration  on  which  it  was 
made.  And  that  would  be  to  refund  the  like  amount  of  the 
purchase  money  paid  to  them. 

The  judgment  below  should  be  affirmed  with  costs. 


Same  Term.    Before  the  same  Justices. 
Whitlock  vs.  Roth. 

In  an  affidavit  for  the  arrest  of  a  defendant,  for  fhindalently  obtaining  ^oodi, 
dDC.|  the  fkcts  which  may  be  within  the  know]edg:e  of  the  plaintiff,  such  as 
the  existence  of  the  debt  and  the  manner  in  which  it  was  contracted,  dtc. 
must  be  stated  positively.  And  where  any  of  the  facts  necessarily  rest  upon 
information  derived  IVom  others,  snch  as  the  facts  of  the  fklse  representa- 
tions and  fhiud  on  the  part  of  the  defendant,  they  may  bo  so  stated ;  bnt 
the  sources  and  nature  of  the  information  should  be  particularly  set  out, 
and  ^ood  reasons  given  why  a  positive  statement  cannot  be  procured. 

The  allegation  of  "  information  and  belief"  merely,  in  reference  to  such  fkcts, 
is  not  enovgh. 

This  was  an  appeal  from  an  order  made  at  a  special  term,  dis- 
charging the  defendant  from  arrest  The  charge  was  that  the 
defendant  had  fraudulently  contracted  the  debt  in  question,  in 
this,  that  he  had  falsely  represented  himself  as  a  partner  in  the 
house  of  Churchill  &  Ca  of  Kalamazoo,  Michigan.  The  alle- 
gations of  indebtedness  and  of  the  representations  were  posi- 
tively made  in  the  affidavit  on  which  the  order  for  arrest  was 
made,  but  there  was  no  allegation  of  the  falsity  of  the  repre- 
sentations except  in  these  words — "This  deponent  is  informed 
and  believes  and  expects  to  prove  that  said  Both  was  not,  at  the 
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time  of  contracting  for  snch  goods,  a  member  of  any  sueli  firm 
as  M.  C.  Churchill  &  Co.  or  authorized  by  them  to  purchase 
such  goods." 

The  motion  to  discharge  the  order  of  arrest,  was  made  on 
affidavits  on  the  part  of  the  defendant,  in  which,  among  other 
things,  he  swore  positively  that  he  was  a  member  of  that  firm,. 
and  it  was  opposed  by  affidavits  on  the  part  of  the  plaintiflf,  set- 
ting forth  that  he  had  sued  Churchill  &  Co.  in  Michigan,  in» 
which  suit  Churchill  put  in  a  sworn  plea,  of  which,  as  plaintiff' 
was  "  informed  and  believed,"  a  copy  was  annexed,  and  in  which 
Churchill  made  oath  that  "  he  was  never  a  partner  with  or  of 
said  Roth." 

In  the  special  term,  the  order  of  arrest  was  discharged,  on  the- 
ground  that  the  falsity  of  the  representations  was  stated  on 
information  and  belief. 

O.  Bowman  and  C  (yConcr^  for  the  plaintifil 

C,  Tracy ^  for  the  defendant. 

By  the  Court,  Edmonds,  J.  It  would  not  do  to  lay  it  down 
as  a  general  rule  that  an  order  of  arrest  could  never  be  granted 
on  information  and  belief,  or  without  a  positive  averment  of 
facts,  by  persons  conversant  of  them.  That  would  be  to  forbid 
an  arrest  in  a  targe  class  of  cases,  where  it  would  be  manifestly 
proper ;  such,  for  instance,  as  those  where  a  purchaser  from  the 
country  makes  representations  in  the  city,  the  truth  or  falsity 
of  which  can  be  ascertained  only  in  the  country,  in  the  vicinity 
of  the  purchaser's  residence.  Such  a  rule  in  that  case,  espe* 
cially  where  the  contract  of  sale  is  rescinded  because  of  fraudu- 
lent representations,  would  require  for  a  provisional  remedy  as 
much  evidence  as  would  be  necessary  for  a  final  recovery. 

But,  on  the  other  hand,  those  considerations  would  not  justify 
the  ordering  an  arrest  upon  the  general  allegation  contained  iiv 
this  case  that  the  plaintiff'  has  been  informed  and  believes  that 
tke  representation  was  false.  The  nature  and  quality,  and  per- 
haps the  sources  of  the  information  obtained  must  be  set  fotth^ 
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80  that  the  court  may  be  able  to  ascertain  whether  the  party  is 
right  in  entertaining  the  belief  to  which  he  deposes.  By  the 
code,  the  oflScer  applied  to  for  the  order  to  arrest  must  deter- 
mine upon  the  propriety  of  granting  it.  There  must  be  some- 
thing for  his  mind  to  act  upon.  He  must  entertain  a  belief 
that  the  charge  made  is  true.  Such  an  afiSdavit  as  that  used 
in  this  case  would  answer  none  of  these  requisites,  but  would 
substitute  .the  belief  of  the  party  for  that  of  the  judge. 

If  in  this  case,  the  plaintiff  had  stated  that  he  had  made  in- 
quiries in  Michigan  and  had  there  been  informed  by  Churchill 
and  others,  who  would  be  likely  to  know,  that  there  was  no  such 
firm  as  Churchill  <k  Co.  or  that  defendant  had  never  been  a 
member  of  it;  or  if  he  had  stated  that  he  had  ascertained, 
stating  the  source  of  his  information,  that  Churchill  had  made 
oath  in  court  there,  that  there  was  no  such  firm,  there  would 
have  been  something  for  the  judge's  mind  to  act  upon ;  some 
means  for  that  oflBcer's  determining  whether  the  plaintiff  was 
right  in  believing  the  representation  false ;  there  would  have 
been  some  means  afforded  the  defendant  of  testing  the  accuracy 
of  the  plaintiff's  affidavit;  some  mode  provided  of  ensuring 
accuracy  by  the  fear  of  a  conviction  for  perjury.  But  upon 
this  affidavit  there  is  not  only  nothing  for  the  judge's  mind  to 
act  upon  and  ascertain  whether  the  plaintiff's  belief  was  well 
founded,  but  no  means  for  the  defendant's  proving  the  incorrect- 
ness of  the  affidavit,  however  false  it  might  be,  and  no  mode  of 
punishing  such  falsehood.  To  allow  such  a  practice  would  be, 
in  fact,  substituting  the  opinion  of  the  party  for  that  of  the 
judge,  and  removing  all  control  and  supervision  by  the  judges, 
which  the  law  has  provided  over  the  power  of  arresting  de- 
fendants. 

So  far  as  the  facts  may  be  within  the  knowledge  of  the  plain- 
tiff, such  as  the  existence  of  the  debt  and  the  manner  in  which 
it  was  contracted,  they  must  be  stated  positively ;  but  so  far  as 
they  necessarily  rest  on  information  derived  from  others,  they 
may  be  so  stated,  when  the  sources  and  nature  of  the  informa- 
tion are  particularly  set  out,  and  good  reason  is  given,  why  a 
positive  statement  of  them  can  not  be  procured. 
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The  original  affidavit  therefore  on  which  the  order  of  arrest 
was  obtained  in  this  case,  was  defective  and  did  not  warrant  the 
defendant's  arrest.  The  other  affidavits  used  on  this  motion  do 
not  supply  the  defect.  The  only  material  additional  allegation 
contained  in  them  is  in  reference  to  Churchill's  affidavit  in  the 
courts  of  Michigan.  That  affidavit  is  not  so  verified  that  it  can 
be  referred  to  as  such  on  this  motion,  and  it  is  presented  simply 
as  a  paper  which  the  plaintiff  is  informed  and  believes  is  a  copy 
of  one  filed  in  Michigan.  There  is  no  statement  of  the  sources 
of  that  information,  no  means  of  the  defendant's  ascertaining 
whether  such  information  had  actually  been  received  by  the 
plaintiff,  nor  for  the  court's  determining  whether  he  was  right  in 
believing  it.  It  is,  in  fact,  liable  to  the  same  objection  that 
exists  against  the  original  affidavit,  and  both  are  defective 
inasmuch  as  they  substitute  the  belief  of  the  party  for  that  of 
the  judge. 

The  order  of  the  special  term  must  be  affirmed  with  costs. 


St.  Lawrence  Special  Term,  Oct.  1850.    Hand^  Justice. 

Seaman  vs.  Van  Rensselaer. 

In  an  action  by  the  assignee  of  a  purchaser,  against  the  vendor,  to  enforce  a 
specific  performance  of  a  contract  for  the  sale  and  purchase  of  land,  it  is  no 
defense  that  the  plaintiff's  assignor,  (the  purchaser,)  together  with  another 
person,  owes  the  defendant  the  purchase  money  of  another  lot  of  land,  and 
that  the  vendees  of  that  lot  are  insolvent,  and  the  land  is  an  inadequate 
security  for  the  amount  due. 

It  is  not  contrary  to  equity  and  good  conscience,  for  a  purchaser,  or  his  as- 
signee, to  enforce  a  contract  to  convey,  after  the  whole  consideration  has 
been  paid,  merely  because  he  has  not  f^ilfilled  another  contract  with  the 
vendor,  in  respect  to  a  separate  and  distinct  lot  of  land. 

Where  land  has  been  contracted  to  be  conveyed,  and  before  the  title  passes, 
the  purchaser  assigns  Is  is  interest  in  the  contract  to  another,  such  assign- 
ment will  not  impose  upon  the  assignee  the  burthen  of  performing  another 
and  distinct  contract  between  the  assignor  and  the  vendor. 

Vol.  X.  11 
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In  EduiTY.  The  bill  in  this  cause  Tras  filed  to  obtain  a  spe- 
cific performance  of  a  contract  for  the  sale  and  purchase  of  land 
lying  in  the  town  of  Canton,  county  of  St.  Lawrence 

On  the  17th  day  of  January,  1837,  the  defendant  and  George 
Seaman  entered  into  a  contract,  under  seal,  by  which  the  de- 
fendant agreed  to  convey  by  a  warranty  deed,  lot  No.  6,  of  a 
certain  tract  in  Canton,  on  Seaman  paying  to  him  $497,  as  fol- 
lows :  $97  down,  $100  by  the  first  day  of  November,  1837,  and 
the  balance  in  four  equal  annual  installments,  with  interest ; 
the  last  payment  becoming  due  November  1st,  1841 ;  the  ven- 
dee to  pay  all  taxes  in  the  meantime.  He  made  the  two  first 
payments  according  to  the  contract,  and,  on  December  11th, 
1838,  paid  $300.  On  the  third  of  November,  1843,  George 
Seaman,  for  the  consideration  of  $650,  assigned  the  contract  to 
the  complainant,  Thomas  Seaman,  who  went  into  possession, 
where  he  still  remains.  There  was  remaining  due  on  the  con- 
tract on  the  2d  of  August,  1847,  $52  ;  on  that  day,  the  plain- 
tiflF  tendered  to  the  defendant  that  sum  and  a  deed  to  be  exe- 
cuted, and  demanded  a  conveyance,  which  was  refused.  The 
defendant  had  no  knowledge  of  the  assignment  to  the  plaintiff, 
until  the  latter  tendered  the  money  and  demanded  a  deed. 

On  the  9th  of  December,  1839,  the  defendant  and  George 
Seaman  and  one  Smith,  entered  into  another  contract  for  the 
sale  and  purchase  of  another  lot  of  land,  of  about  67  acres,  in 
Lisbon,  in  the  same  county,  by  which  George  Seaman  and 
Smith  covenanted  to  pay  to  the  defendant  $404,70,  of  which 
$67  was  to  be  paid  down  and  the  remainder  in  five  equal  annual 
instalments,  with  interest ;  and  on  the  payment  thereof,  the  de- 
fendant, by  a  deed  with  covenants  of  warranty,  was  to  convey 
to  them  in  fee.  George  Seaman  and  Smith  had  paid  nothing 
on  this  contract,  except  to  give  a  note  for  $67,  the  first  pay- 
ment. Smith  left  the  state  before  this  suit  was  commenced, 
and  was  unable  to  pay  for  the  land.  George  Seaman  was  insol- 
vent, and  had  been  since  1^3,  and  the  67  acres  was  inadequate 
security  for  the  sum  due  on  that  contract. 
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James  4*  Brawn^  for  the  plaintiff. 

jB.  Perkitis,  for  the  defendant. 

Hand,  J.  The  principal  ground  of  defense  relied  upon  by 
the  defendant  is,  that  the  complainant,  having  no  greater  rights 
than  the  original  vendee,  can  not  compel  the  defendant  to  con- 
vey, while  George  Seaman,  together  with  another,  owes  the 
defendant  the  purchase  money  for  another  lot  of  land ;  the  ven- 
dees of  that  parcel  being  insolvent,  and  the  land  insufficient  se- 
curity for  what  is  now  due. 

There  is  no  doubt  but  Thomas  Seaman,  the  complainant,  took 
this  contract  for  lot  No.  6,  subject  to  all  the  equities  between 
George  and  the  defendant.  Certainly,  as  to  this  contract^  and 
between  these  parties,  he  has  the  same  and  no  greater  rights, 
in  all  respects,  as  his  assignor  would  have,  if  he  were  complain- 
ant {Jones  V.  Lynds,  7  Paige,  308.  1  Siig.  V.  P.  278,  (204, 
6/A  ed.)  Champion  v.  Br  man,  6  John,  Ch.  403.  2  Story^s  Eq. 
Jur.  i  789.  Taylor  v.  JStibbarl,  2  Ves.  jun.  439.  Winged  v. 
Lefebury,  2  Eq.  Ca.  Ab.  32.  Gay  v.  Gay,  10  Paige,  377.) 
And  in  a  case  of  natural  equity,  the  court  will  allow  an  equit- 
able set-off,  when  justice  can  not  otherwise  be  obtained.  {Lind- 
say V.  'Jackson,  2  Paige,  582.  Gay  v.  Gay,  supra.  Wil- 
liams V.  Davis,  2  Sim.  464.  And  see  Clark  v.  Cort,  1  Cr.  4* 
Ph.  154 ;  Rawson  v.  Samuel,  Id.  161.)  The  case  of  Bradley 
V.  Angel,  (3  Comst.  476,)  is  not  opposed  to  this  rule,  but  rests 
apon  a  special  contract.  And  again,  the  interference  of  the 
ooort  to  compel  specific  performance,  is  discretionary  ;  and  will 
be  refused  when  it  would  not  be  strictly  equitable  and  according 
to  conscience.  (2  Story^s  Eq.  Jur.  §J  742,  749,  and  cases  there 
ctterf.  2  Sug.  V.  4-  P.  28, 18,  6/A  ed.  Seymour  v.  DeUuicy, 
6  John.  Ch.  222.  Mathews  v,  TerwiUiger,  8  Barb  Sup. 
C.  Rep.  66.) 

But  I  find  no  case  where  it  has  been  held  to  be  contrary  to 
equity  and  good  conscience,  to  enforce  a  contract  to  convey, 
after  the  whole  consideration  had  been  paid,  merely  because  the 
vendee  had  not  fulfilled  another  contract.     On  the  contrary,  it 
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has  been  decided  that,  where  there  were  distinct  articles  of  sale, 
they  were  unconnected,  and  did  not  aflfect  each  other.  (1  Sug. 
V,  4*  P'  210,  150.)  In  one  case,  four  lots  were  sold  at  auc- 
tion, separately,  but  on  the  same  occasion,  by  the  same  vendor, 
and  to  the  same  purchaser,  and  it  was  claimed  that  part  per- 
formance as  to  one  made  the  sales  of  the  others  valid  ;  but  the 
court  said  the  sale  of  one  lot  could  not  afiFect  any  other.  {Buck- 
master  V.  Harrop,  7  Ves,  341 ;  &  C.  13  Id,  474.)     So  where 

A.  agreed  to  sell  to  B.  certain  land,  and  in  the  same  contract 

B.  agreed  to  sell  to  A.  certain  other  lands,  both  to  be  valued  by 
the  same  person  ;  and  it  was  found  that  A.  could  convey  a  good 
title  and  B.  could  not,  B.  was  compelled  to  take  a  conveyance 
from  A.,  there  being  nothing  in  the  contract  to  show  that  the  two 
agreements  were  dependant  upon  each  other.  Nor  would  the 
court  admit  evidence  aliunde  of  the  intention  of  the  parties. 
{Craome  v.  Lediard,  2  3/y.  4*  K-  2t51.)  And  the  lord  chan- 
cellor said,  that  "  the  agreements  for  the  sale  and  purchase  of 
the  respective  estates  by  each  of  the  parties,  though  contained 
in  the  same  instrument,  were  manifestly  distinct  and  several 
agreements,  which  were  wholly  independent  of  each  other." 
Though  a  case  might  be  supposed,  where  the  two  transactions 
were  so  complicated  together,  that  it  might  be  different;  as 
where  they  were  conterminous ;  or  where  there  was  a  mixed  use 
and  enjoyment  of  them,  &c.  And  Casamajor  v.  Strode,  where 
Ld.  Brougham  reviewed  the  cases,  is  to  the  same  effect.  (1  Coop, 
Set.  Ca.  510,  S,  C.  2  My.  Sr  K.  706.)  If  one  lot  be  pur- 
chased without  reference  to  the  others,  the  sale  of  the  one  to 
which  title  can  be  made,  will  be  enforced.  , 

In  Emerson  v.  Heelis,  (2  Taunt.  38,)  where,  at  an  auction 
sale,  the  same  person  was  declared  the  highest  bidder  of  seve- 
ral lots ;  it  was  said  that  a  distinct  contract  arose  on  each  lot. 
And  Mr.  Sugden  has  so  laid  down  the  law.  (1  Stig.  V.  ^  P. 
68.)  And  where  lands  were  put  up  and  there  were  six  pur- 
chasers of  distinct  lots,  and  all  were  made  defendants  in^  a  suit 
to  have  an  account  taken  of  incumbrances,  and  to  enforce  the 
gale,  &c.  a  demurrer  was  allowed.  {Brooks  v.  Whitworthj  7 
Madd.  86.    And  see  Reyner.  v.  Julian,  2  Dick.  677.) 
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It  may  bo  added,  that  Sir  William  Grant,  M.  E.  in  a  case 
where  one  of  the  parties  had  become  bankrupt,  said,  "  the  court 
is  in  the  same  situation,  whether  the  vendor  or  vendee  applies 
for  the  execution  of  the  contract."  {Franklin  v.  Brownlow,  14 
Ves.  550.) 

There  are  a  few  cases  in  our  courts  which,  perhaps,  might 
seem  to  favor  the  position  taken  by  the  defendants'  counselr 
Thus  in  the  case  of  The  Canajoharie  and  Palatine  Church  v. 
Leiber  and  another^  (2  Paige,  43,)  the  defendants  agreed  to 
give  a  site  for  a  church,  and  they  with  others  associated  for  the 
purpose  of  its  erection  by  subscription ;  and  L.,  one  of  the  de- 
fendants, was  one  of  the  building  committee.  He,  with  another, 
expended  for  that  purpose  over  $600  more  than  their  subscrip- 
tions. AfterwaMs  the  society  became  incorporated,  but  refused 
to  pay  this  debt.  The  corporation  filed  a  bill  for  a  conveyance 
of  the  land,  but  the  chancellor,  though  he  thought  a  suit  at  law 
would  not  lie,  held  that  the  defendant  L.  was  justified  in  using 
the  legal  title  to  the  property,  to  compel  the  corporation  to  do 
equity,  and  that  the  moiety  in  L.'s  hands  was  liable  for  the 
debt,  and  also  the  other  moiety,  in  case  of  deficiency. 

In  Suiphen  v.  Fowler,  (9  Paige,  280,)  the  vendee  paid  all 
but  $50  at  the  time  a  contract  for.  the  sale  and  purchase  of  land 
in  Michigan  was  made,  which  was  in  May ;  and  he  was  to  pay 
that  sum  in  January  following.  At  the  time  this  contract  was 
made,  he  also  put  into  the  vendor's  hands  $60  to  purchase  other 
lands  for  him  in  Michigan.  The  vendor  soon  after  died,  without 
having  applied  the  last  sum  for  that  purpose ;  and  the  court 
allowed  it  in  payment  of  the  balance  due  on  the  agreement  to 
convey,  and  decreed  a  specific  performance  by  the  heir.  In  the 
first  of  these  cases,  the  court  merely  enforced  an  equitable  lien 
for  improvements  put  upon  the  property  by  the  vendor  while  he 
held  the  legal  title,  and  for  the  benefit  of  the  vendee,  and  with 
lis  consent ;  for  the  corporation,  in  equity,  stood  in  the  place  of 
the  unincorporated  society.  In  the  other  case,  the  agency  ter- 
minated with  the  death  of  the  agent,  and  the  money  remaining 
in  his  bands  might  well  be  applied  against  the  same  sum  unpaid 
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on  the  contract  Had  the  vendee  paid  the  money,  he  would 
have  been  entitled  to  its  immediate  return. 

On  a  valid  contract  for  the  purchase  of  land,  the  vendor,  in 
equity,  is  deemed  to  stand  seised  for  the  benefit  of  the  purchaser, 
and  has  a  lien  upon  it  for  the  purchase  money.  And  as  against 
the  assignee  of  the  vendee,  he  may  proceed  in  rem  against  it. 
And  it  is  said,  the  vendee,  if  he  has  paid,  and  the  title  be  defec- 
tive, also  has  a  lien.  They  are  trustees  for  each  other — one 
of  the  land,  and  the  other  of  the  purchase  money.  {Swartwout 
V.  Burr,  1  Barb.  Sup.  C.  Rep.  499.  1  Sug.  V.  ^  P.  274,  6/A 
ed.    8  Id.  183.     Champion  v.  Brown,  6  John.  Ch.  Rep.  398. 

2  Siory's  Eq.  Jar.  790,  793.     Clark  v.  Hall,  7  Paige,  382. 

3  John.  Ch.  Rep.  307,  316.)  But  there  is  no  lien  upon,  nor  does 
the  trust  extend  to  other  lands.  And  it  seems  quite  clear  that 
a  sale  of  the  land  by  the  vendee,  before  the  title  passes,  can  not, 
upon  principle  or  authority,  take  with  it  the  burden  of  perform- 
ing another  and  distinct  contract.  They  are  equitable  convey- 
ances, and  necessarily  distinct,  disconnected,  and  independent. 
This  case  exemplifies  the  propriety  of  the  rule.  The  considerar 
tion  of  the  first  purchase  was  nearly  all  paid  before  the  second 
was  made,  and  the  first  was  assigned  to  the  complainant  before 
all  of  the  consideration  of  the  other  became  due. 

The  lapse  of  time  in  this  case  is  not  fatal  to  the  complainant. 
The  defendant  received  some  of  the  payments  after  they  were 
due,  and  others  before,  and  it  would  be  unjust,  after  nine-tenths 
of  the  purchase  money  has  been  paid,  under  such  circumstances, 
to  sustain  this  objection.  {Edgerton  v.  Peck/iam,  1  Paige, 
352.  Harris  v.  Troup,  8  Id.  423.  Voorhees  v.  De  Meyer,  2 
Barh.  Sup.  C.  Rep.  37.) 

The  complainant  is  entitled  to  a  conveyance. 

Decree  accordingly. 
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len, and  Hubbard,  Justices. 

MiLLiMAN  vs.  The  Oswego  and  Syracuse  Bailroad 
Company.  "  * 

The  provision  of  the  general  railroad  act  of  1848,  requiring  railroad  companies 
to  erect  farm  crossings  for  the  use  of  the  proprietors  of  land  adjoining  such  rail- 
roads, is  not  applicable  to  corporations  existing  before  the  passage  of  that 
act,  and  who  bad  previously  obtained  the  right  of  way  for  their  road,  and 
paid  the  landouners  the  damages  sustained  by  them. 

This  cause  originated  in  a  justice's  court.  The  complaint 
alledged  that  in  the  year  1847  the  defendants  commenced  the 
construction  of  a.  railroad  from  Oswego  to  Syracuse,  intersecting 
the  plaintiff's  premises  in  the  town  of  Lysander ;  that  the  road 
was  constructed  and  put  in  operation  in  the  years  1847  and 
1848,  and  being  the  owners  and  possessors  of  said  road,  the  com- 
pany were  required  by  law  to  erect  and  maintain  a  suitable /arm 
crossing,  for  the  use  of  the  plaintiff,  which  the  defendants  omit- 
ted to  do,  whereby  the  plaintiff  sustained  damages,  <fcc. 

The  action  was  commenced  in  April,  1850.  On  the  trial  the 
defendants  objected  to  evidence  as  to  damages,  on  the  ground 
that  they  were  under  no  legal  obligation  to  build  a  crossing  for 
the  plaintiff;  and  also  because  it  did  not  appear  but  that  they 
had  acquired  the  title  to  their  roadway  before  the  passage  of 
the  general  railroad  law  of  1848.  The  court  overruled  the  ob- 
jection, deciding  that  the  defendants  were  bound  to  build  a  farm 
crossing  for  the  plaintiff  under  the  statute  of  1848,  whether  they 
acquired  the  title  to  their  roadway  prior  or  subsequent  to  the 
enactment  of  that  law.  Evidence  of  damages  was  therefore 
received,  and  a  judgment  rendered  against  the  defendants  for 
the  sum  of  $25,  which  judgment  was  reversed  by  the  Onondagar 
county  court,  and  the  plaintiff  appealed  to  this  court. 

Church  ^  Groves,  for  the  appellants. 

/  Zr.  Bagg,  for  the  respondents. 
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^ ^ 

By  the  Court,  Hubbard,  J.  The  important  question  pre- 
sented is,  whether  by  the  provisions  of  the  general  railroad  law, 
(Sess.  Laws,  1848,  p.  222,  §§  42, 46,)  the  defendants  were  required 
to  erect  and  maintain  a  far7n  crossing  for  the  use  of  the  plain- 
tiff. The  justice  held  thcj  were,  and  this  is  the  principle  of  his 
judgment.  It  is  not  disputed  that  the  defendants  acquired  the 
right  of  way  for  their  road  before  the  passage  of  the  general 
law  referred  to;  but  the  plaintiff  contends,  that  nevertheless 
that  law  is  applicable  to  the  defendants,  and  to  all  pre-existing 
railroad  corporations  in  the  state,  and  that  all  are  now  required 
to  erect  and  maintain  crossings,  or  be  responsible  for  resulting 
damages.  This  position  we  think  fallacious,  and  in  sustaining 
it  the  justice  rendered  an  erroneous  judgment 

1.  At  the  time  the  defendants  obtained  their  charter  and  ac- 
quired their  right  of  way,  no  legal  obligation  rested  upon  them 
to  erect  farm  crossings.  Landowners  however  were  not  without 
redress  for  the. obstruction  and  inconvenience  occasioned  by  the 
road;  they  were  entitled  to  full  compensation  in  damages  for 
such  injury,  and  this  before  the  land  could  be  taken  or  occupied 
for  the  purposes  of  the  road. 

By  the  provision  of  the  defendants'  charter,  {Sess.  LawslSS9, 
p.  254 ;  Id.  1836,  p.  319,)  the  jury,  in  assessing  damages,  were 
required  to  "  assess  the  value  of  the  land  taken,  and  the  damages 
the  owner  might  sustain  by  taking  the  land,  by  injury  to  build- 
ings, and  in  the  construction  of  such  road,  without  making  any 
deduction  for  supposed  or  real  benefits  of  the  road  to  the  owner 
of  the  land."  This  field  of  assessment  is  certainly  broad  enough 
to  embrace  a  compensation  for  any  obstruction  occasioned  by  the 
road,  in  passing  from  one  portion  of  an  intersected  farm  to 
another ;  and  it  must  therefore  be  presumed  that  the  plaintiff  in 
this  case  has  been  fully  remunerated  for  such  inconvenience, 
equivalent  to.  the  expense  of  constructing  a  suitable  crossing  at 
his  private  expense.  Upon  this  presumption  there  would  be 
neither  justice  nor  propriety  in  compelling  the  defendants  to 
make  a  second  remuneration.  In  these  crossings  the  public  are 
not  interested :  they  are  intended  for  the  sole  advantage  of  indi- 
vidual landowners,  and  by  the  general  railroad  law  were  required 
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to  be  made,  as  a  specific  mode  of  compensation  for  the  injury 
and  inconvenience  incident  to  the  division  of  a  farm  ;  in  other 
•words  as  one  item  of  compensation  for  the  right  of  way.  To 
require  railroad  companies  to  repurchase,  in  whole  or  in  part,  a 
right  of  easement  previously  obtained  and  paid  for,  would  not 
only  be  rigorous  but  not  within  the  powers  of  legislative  author- 
ity, upon  the  principle  of  the  constitution  forbidding  the  taking 
of  private  property  for  public  use  without  compensation.  In  effect 
such  a  requisition  would  take  from  the  pocket  of  the  defendants 
and  put  into  that  of  the  plaintiff,  whatever  the  expense  of  a  farm 
crossing  might  be,  without  the  least  equivalent  in  return. 

2.  But  I  apprehend  the  legislature  has  not  undertaken  to  sub- 
ject pre-existing  railroads  to  the  burden  of  erecting  farm  cross- 
ings. The  42d  section  of  the  act  of  1848,  above  referred  to,  is 
as  follows :  "  Such  corporations  shall  erect  and  maintain  fences, 
on  the  sides  of  their  road,  of  the  height  and  strength  of  a  division 
fence  as  required  by  law,  with  openings  and  gates  therein,  and 
farm  crossings  of  the  road  for  the  use  of  the  proprietors  of  land 
adjoining  such  railroad."  In  terms  this  section  refers  to  all 
railroad  corporations  in  the  state,  without  reference  to  charter 
dates,  or  the  time  of  the  acquisition  of  the  right  of  way ;  but  in 
applying  the  section  to  corporations  existing  before  the  law  was 
passed,  sufficient  attention  has  not  been  given  by  the  plaintiff  to 
the  46th  s^tion,  as  follows  :  "  All  existing  railroad  corporations 
within  this  state  "shall  Tespectively  have  and  possess  all  the 
powers  and  privileges,  and  be  subject  to  all  the  duties,  liabilities 
and  provisions  contained  in  this  act,  so  far  as  they  shall  be  ap- 
flicable  to  their  present  condition  and  not  inconsistent  with 
their  respective  charters.^^ 

The  policy  of  the  general  railroad  law  was  to  obviate  special 
charters,  and  to  secure,  as  far  as  practicable,  uniformity  of  rights, 
duties  and  liabilities.  Its  language  therefore  is  comprehensive ; 
general  provisions  and  terms  are  used ;  but  the  section  last 
quoted  qualifies  its  application  to  companies  previously  estab- 
lished. Such  companies  are  entitled  to  the  advantages,  and  can 
be  subjected  to  the  burdens  of  that  law,  only  "  so  far  as  appli- 
cable to  their  present  condition  and  consistent  with  their  respec- 

VoL-X.  12 
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tive  charters.^  The  precise  inquiry  upon  this  appeal  now  arises, 
Is  the  erection  of  a  farm  crossing,  as  claimed  in  this  suit,  appli- 
cable to  the  present  condition^  or  consistent  with  the  defend- 
ani^  charter!  I  think  it  is  not  with  either,  for  the  reason 
already  stated,  that  before  that  law  was  passed,  the  defendants 
had  acquired  the  right  of  way  and  compensated  the  plaintiff  for 
the  very  injury  or  inconvenience  of  which  he  now  complains,  to 
wit,  the  obstruction  in  passing  from  one  portion  of  his  farm  to 
another,  across  the  railroad  track.  It  would  therefore  be  mani- 
festly repugnant  to  the  right  of  easement  acquired  by  the  defend- 
ants in  pursuance  of  the  provisions  of  their  charter,  to  compel 
them  to  make  such  erection,  or  to  respond  in  damages  upon 
default,  and  hence  inconsistent  with  their  present  condition. 

The  plaintiff's  counsel,  however,  insists  that  the  legislature 
having  reserved  the  right  to  alter  or  afnend  the  defendants' 
charter,  the  general  railroad  law,  in  the  particular  of  farm  cross- 
ings, should  be  construed  as  an  alteration  or  amendment.  The 
answer  to  this  position  is,  that  the  right  thus  reserved  to  alter 
or  amend,  refers  to  some  matter  of  public  concern ;  some  matter 
in  which  the  community  are  interested ;  for  instance  in  relation 
to  fare,  tolls,  the  prevention  of  accidents,  or  the  security  of  prop- 
erty, &c. ;  but  not  to  an  alteration  or  amendment,  solely  of  indi- 
indual  advantage,  and  especially  such  as,  in  this  case,  where  the 
alteration  seriously  affects  rights  of  property  previously  acquired. 
Our  conclusion  therefore  is,  that  in  regard  to  farm  crossings,  the 
general  railroad  law  of  1848  is  not  applicable  to  corporations 
existing  before  its  passage,  having  previously  obtained  the 
easement  for  their  road. 

The  judgment  of  the  county  court  reversing  that  of  the  justice 
must  be  affirmed 


laeaj  in  the  supreme  ooubt.  q] 

Same  Term.    Before  the  same  Justices. 

Davis  vs.  Peabody  and  Hoyt. 

The  property  of  a  mnty  on  a  note  g^iven  for  the  purchase  price  of  a  horse,  i» 
not  exempt  fVom  levy  and  sale  under  an  execution  issued  upon  a  Judgment 
recovered  on  the  note. 

An  execution  on  a  judgment  founded  upon  a  demand  for  the  purchase  price 
of  property  exempt  by  the  act  of  1842,  can  not  be  levied  on  property  exempt 
by  the  revised  statutes,  though  it  may  be  on  property  exempted  by  the  act 
of  1842. 

The  legislature,  by  the  proviso  in  the  exemption  act  of  1842,  declaring  that 
the  exemption  of  property  therein  authorized  shall  not  extcud  to  an  execu- 
tion on  a  demand  for  the  purchase  money  of  such  property,  did  not  mean 
to  include  a  demand  on  the  security  given  for  the  purchase  money,  when 
that  security  is  made  by  a  third  person.  But  the  words  "  purchase  money,'* 
in  such  proviso,  should  be  held  to  mean  the  original  demand  for  tke  property 
sold,  as  distinguished  from  the  demand  on  the  security  given  for  the  pay- 
ment of  the  purchase  price. 

This  was  an  appeal  by  the  defendants,  Peabody  and  Hoyt, 
from  a  judgment  entered  upon  the  report  of  a  referee.  Tlje 
action  was  brought  by  Davis  against  the  appellants  and  one 
John  Haight,  to  recover  the  value  of  a  yoke  of  oxen  and  a  cow, 
the  property  of  Davis.  The  property  was  sold  by  Hoyt,  deputy 
sheriff,  on  an  execution  against  Daris  and  one  Bancroft,  in  favor 
of  Haight,  and  was  bid  in  by  Peabody.  The  judgment,  upon 
which  the  execution  was  issued,  was  rendered  on  a  note  given  by 
Bancroft  as  principal,  and  the  plaintiff  Davis  as  surety,  for  the 
purchase  price,  or  part  of  the  purchase  price,  of  a  horse  bought 
by  Bancroft  of  Haight.  Bancroft  was  a  householder,  having  a 
family  for  which  he  provided.  The  horse  so  purchased  was  a 
part  of  Bancroft's  necessary  team.  The  plaintiff  Davis  was  a 
householder,  having  a  family  for  which  he  provided.  The  cow 
taken  was  his  only  cow,  and  the  oxen  were  the  only  team  he 
had,  and  were  necessary.  The  referee  decided  that  the  cow  and 
oxen  were  exempt  from  levy  and  sale  on  the  said  execution,  and 
that  the  defendants  were  liable  to  the  plaintiff  for  the  value 
thereof;  and  judgment  was  entered  for  that  amount. 
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B.  Davis  Noxortj  for  the  plaintiff. 
E.  Allen,  for  the  defendants. 

By  the  Court,  Gridley,  P.  J.  The  question  presented  for 
the  consideration  of  the  court  is  whether  the  cow  and  oxen 
mentioned  in  the  pleadings  were  exempt  from  levy  and  sale  on 
execution.  The  plaintiff  claims  that  the  cow  was  exempt  under 
the  provisions  of  the  revised  statutes,  and  the  yoke  of  oxen 
under  the  act  of  1842.  This  position  is  not  disputed  by  the 
defendants'  counsel,  unless  they  are  made  liable  under  the  pro- 
viso of  that  act.  The  judgment  on  which  the  cow  and  oxen 
were  taken,  was  recovered  against  Bancroft  as  principal,  and 
Davis  as  surety,  on  a  note  given  for  the  purchase  price  of  a 
horse ;  which  is  conceded  to  be  necessary  to  the  owner  as  a 
team.  The  appellants  claim  that  the  property  of  a  surety  on  a 
note  given  for  the  purchase  price  of  a  horse,  is  liable  by  the  very 
words  of  the  proviso  of  the  act  of  1842. 

That  act  provides  that,  "  in  addition  to  the  articles  already  ex- 
empt by  law,  there  shall  be  exempted  from  levy  and  sale,  neces- 
sary household  furniture,  and  working  tools,  and  teams,  owned 
by  a  householder  or  man  having  a  family  for  which  he  provides, 
not  exceeding  one  hundred  and  fifty  dollars  in  value,  provided 
that  such  exemption  shall  not  extend  to  any  execution  issued  on 
a  demand  for  the  purchase  money  of  such  furniture,  tools,  or 
team,  or  articles  now  enumerated  by  law."  (Laws  of  1842, 
ch.  167,  i  1.) 

I  do  not  perceive  by  what  reasoning  it  is  maintained  that  the 
cow  was  liable  to  be  levied  on.  She  was  exempt  under  the  pro- 
visions of  the  revised  statutes.  And  the  proviso  in  no  case 
renders  property  thus  exempt,  liable  to  be  taken.  It  only  pro- 
vides that  the  exemption  of  the  act  of  1842  shall  not  apply  to 
certain  cases  enumerated  in  the  act.  An  execution  on  a  judg- 
ment founded  on  a  demand  for  the  purchase  of  property  ex- 
empt by  the  act  of  1842,  or  by  the  revised  statutes,  can  not  be 
levied  on  property  exempt  by  the  revised  statutes,  though  it 
may  be  on  property  exempted  by  the  act  of  1842.    You  may 
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levy  Buch  an  execution  on  a  team  horse  but  not  on  a  cow  or  a 
stove. 

The  main  question,  however,  is  upon  the  oxen.  Bancroft 
purchased  the  horse,  and  had  the  oxen  been  his,  they  would 
have  been  directly  within  the  act.  He  contracted  the  debt,  and 
from  him  the  purchase  money  was  due.  But  the  oxen  belonged 
to  Davis,  a  surety  on  the  note  given  by  Bancroft  for  the  pur- 
chase money.  Davis  did  not  purchase  the  horse,  and  had  no 
interest  in,  or  control  over  him.  Was  this  execution  issued  on 
a  demand  for  the  ^^  purchase  money^^  of  the  horse,  within  the 
meaning  of  the  act  ?  Does  the  act  contemplate  any  person  as 
owing  the  purchase  money,  but  the  purchaser  himself?  With 
whom  was  the  contract  of  purchase  made?  With  Bancroft,  the 
purchaser,  or  with  Davis,  the  surety  on  the  note  given  for  the 
purchase  money?  There  is  a  manifest  and  plain  distinction 
between  a  debt  for  the  purchase  money,  and  a  demand  on  a  note 
given  to  secure  the  purchase  money.  The  secui-ity  may  be 
given  by  persons  who  are  entire  strangers  to  the  purchase.  For 
instance,  Davis  may  have  been  indebted  to  Bancroft  in  the  ex- 
act amount  of  the  purchase  price  of  the  horse ;  and  the  owner 
of  the  horse  may  have  consented  to  take  the  note  of  Davis, 
made  directly  to  him,  to  secure  the  demand.  Would  Davis  then 
be  the  purchaser,  and  his  property  liable  under  this  pro\iso? 
Again ;  suppose  a  suit  brought  on  the  note  actually  given  in 
this  case,  and  on  the  trial  the  plainti£f  was  met  by  a  variance 
between  the  note  as  declared  on,  and  the  evidence.  Now  under 
the  old  practice  there  was  such  a  thing  as  falling  back,  in  such 
cases,  upon  the  original  consideration,  viz.  a  horse  sold  and 
delivered,  under  the  common  counts.  This  was  a  familiar  prao* 
tice  where  a  note  was  given  for  money  loaned,  or  goods  .sold. 
But  could  the  plaintiff  resort  to  that  expedient  in  this  case  ? 
Would  an  action  lie  against  Davis,  on  the  original  consideration? 
If  not,  then  clearly  he  never  owed  the  money,  as  the  original 
purchase  price,  in  the  eye  of  the  law,  any  more  than  he  did  in 
point  of  fact.  He  was  only  indebted  on  the  note  given  as  a 
security  for  the  purchase  money,  as  a  surety^  and  not  as  an 
original  contractor  of  the  debt.    A  distinction  is  recognized,  in 
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many  cases,  between  the  rights  of  a  creditor  against  a  surety^ 
and  against  a  principal  debtor.  The  giving  of  time,  by  a  valid 
agreement,  discharged  the  surety.  So,  a  request  to  the  creditor 
to  sue  the  principal  will  release  the  surety,  if  not  complied  with. 
(10  Wend.  162.  21  Id,  562.  5  Dmio  609.)  Nor  can  any 
recovery  be  had  on  a  note  against  a  surety,  where  his  character 
as  such  appears  on  the  note,  on  the  common  counts.  And  the 
reason  is  that  the  surety  is  no  party  to  the  consideration  of  the 
note;  and  therefore  the  declaration  must  be  framed  on  the 
security,  specially.  In  Perrine  v.  Striker^  (7  Paige,  598,)  and 
in  Livingston  v.  Harris,  (11  Wend.  336,)  the  chancellor  and 
Justice  Sutherland  both  expressed  an  opinion  that  a  surety  on 
a  note  was  a  borrower,  under  the  act  concerning  usury.  But 
this  point  was  not  necessary  to  the  decision  of  either  case,  and 
Judge  Bronson  has  reviewed  their  opinions  in  Vilas  v.  Jo7ies, 
(1  Comst.  278,  9,)  and  has  come  to  a  different  conclusion. 

But  is  there  any  reason  to  believe  that  the  legislature  in- 
tended to  reach  the  property  of  a  surety,  by  the  provision  in 
question  ?  Had  the  framers  of  the  act  any  idea  of  the  purchase 
money  being  due  from  any  body  but  the  purchaser?  And 
when  they  enacted  that  the  exemption  should  not  extend  to  an 
execution  on  a  demand  for  the  purchase  money,  did  they  mean 
to  include  a  demand  on  the  security  given  for  the  purchase 
money,  when  that  security  was  made  by  a  third  person?  I 
think  not.  I  think  they  intended  to  say  to  the  purchaser, 
"You  shall  have  an  exemption  of  $150,  in  addition  to  that  now 
allowed  you ;  but  this  exemption  shall  not  extend  to  an  execu- 
tion on  a  demand  you  have  contracted  for  any  of  the  property 
which  this  act  exempts."  In  this  case  Davis  may  not  have 
known  what  was  the  consideration  of  the  note  he  signed,  and 
therefore  could  not  know  the  obligation  he  was  incurring.  For 
these  reasons  it  seems  clear  to  us  that  the  words  "  purchase 
money,"  in  the  statute,  should  be  held  to  mean  the  original 
demand  for  the  property  sold,  as  distinguished  from  the  de- 
mand on  the  security  given  for  the  payment  of  the  purchase  price ; 
and  that  while  no  suit  will  lie  against  Davis  for  the  purchase 
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money,  independently  of  the  security  he  has  signed,  he  can  not 
be  regarded  as  within  the  scope  of  the  act,  according  to  any 
fair  interpretation  of  its  provisions. 

New  trial  granted. 


Same  Term.     Before  the  same  Justices. 

Stevens  and  Houghtaling  vs.  End. 

Ifo  sale  can  be  perfect,  and  no  property  passes  to  the  purchaser,  when  any  act 
remains  to  be  done  by  tbo  vendor,  such  as  weighing,  measuring,  or  countiDg 
out  of  a  common  parcel. 

Accordingly,  where  hay  in  the  stack  was  sold  by  a  school  collector,  under  a 
tax  warrant,  but  was  not  delivered ;  the  quantity  sold  being  mixed  with 
the  other  hay  of  the  owner,  to  be  weighed  off  or  otherwise  separated  from 
the  general  mass,  by  the  purchaser  at  a  future  time ;  held  that  the  property 
in  the  hay  did  not  pass  to  the  purchaser. 

An  officer  who  makes  a  judicial  sale  must  separate  the  property  he  sells,  from 
the  mass  of  property  with  w^hich  it  is  mixed,  or  the  title  will  not  pass. 

This  was  an  action  commenced  before  a  justice  of  the  peace 
of  the  county  of  Onondaga.  The  plaintiffs  complained  of  the 
^defendant  for  wrongfully  taking  and  carrying  away  a  quantity 
of  hay  from  a  stack  on  the  premises  of  the  plaintiff  Stevens. 
The  defendant  denied  the  wrongful  taking,  and  alledged  that  all 
the  hay  he  took  was  sold  to  him  by  the  school  collector  of  joint 
district  No.  10  of  Clay  and  Lysander,  upon  a  trustees'  warrant 
to  collect  taxes,  for  a  tax  against  the  plaintiff  Stevens.  The 
justice  rendered  a  judgment  in  favor  of  the  plaintiffs  for  $24,50 
damages  and  costs.  The  defendant  appealed  to  the  county  court, 
and  that  court  reversed  the  judgment  of  the  justice.  From  the 
judgment  of  the  county  court  the  plaintiffs  appealed. 

Le  Roy  Morgan^  for  the  appellants. 

A  J.  Sedgwick^  for  the  respondent 
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By  the  Court,  Gridley,  P.  J.  Waiving  the  question  of  reg- 
ularity,  we  are  satisfied  that  the  sale  was  conducted  in  such  a 
manner  that  the  property  in  the  hay  did  not  pass  td  the  pur- 
chaser. There  was  neither  a  delivery  of  the  hay  at  the  time  of 
the  sale,  nor  was  the  quantity  sold  ascertained,  by  weighing, 
measuring,  estimating,  or  separating  it  from  the  residue  in  the 
stacks. 

The  collector  sold  three  tons  of  hay,  saying  to  the  purchaser 
that,  if  there  were  not  three  tons  in  a  certain  stack  which  he 
pointed  out,  he  must  make  it  up  from  another  standing  in  the 
same  field.  At  a  subsequent  time,  the  purchaser  selected  his 
hay ;  throwing  off  and  rejecting  the  top,  and  leaving  the  bottom 
of  the  stack  first  mentioned,  and  taking  a  part  of  the  other  one, 
to  a  place  several  miles  distant,  to  be  weighed,  and  finding  he 
had  taken  too  much,  actually  returned  185  pounds  excess.  The 
hay,  when  sold  by  the  collector,  yet  remained  to  be  weighed,  or 
otherwise  ascertained  and  separated  from  the  other  hay  of  the 
owner.  *  Now,  the  rule  of  law  applicable  to  such  a  sale  is  that 
laid  down  in  a  book  of  high  authority,  and  has  been  adopted 
as  the  true  rule  by  our  courts.  "  No  sale  can  be  perfect,  and  no 
property  passes  to  the  purchaser,  when  any  act  remains  to  be 
done  by  the  vendor,  such  as  weighing,  measuring  or  counting 
out  of  a  common  parcel.     {Lonor  on  Salesj  267,  ed.  1839.) 

In  the  case  of  a  voluntary  sale,  such  a  defect  may  be  cured  by 
a  subsequent  delivery  and  assent  on  the  part  of  the  vendor.  Not 
80  in  the  case  of  a  sale  by  authority  of  law.  In  this  case  the  col- 
lector never  delivered  the  hay,  but  left  the  quantity  sold,  mixed 
with  the  other  hay  of  the  owner,  to  be  weighed  off  or  otherwise 
separated  from  the  general  mass  by  the  purchaser.  How  stood 
the  relative  rights  of  the  purchaser  and  the  original  owner,  the 
next  morning  after  the  sale  1  How  much  was  the  purchaser  en- 
titled to  throw  off  from  the  top,  and  how  much  to  leave  at  the 
bottom  for  the  owner  ?  How  much  of  the  other  stack  had  he  a 
right  to  take  away  ?  What  was  the  owner  of  the  hay  to  do  in 
the  mean  time,  until  the  three  tons  should  be  selected  and  re- 
moved? If  he  take  any  of  the  first  stack,  he  is  a  trespasser. 
If  he  take  any  of  the  second  stack,  how  much  shall  he  take? 
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Suppose  the  first  stack  is  destroyed  by  the  elements  ;  how  much 
of  the  second  shall  the  purchaser  take?  He  does  not  know  how 
much  has  been  destroyed  ;  and  how  shall  he  ascertain  the  quan- 
tity which  he  has  bought  in  the  second  stack  1  {Downer  y. 
Thomps(m,  2  HUl,  138.)  These  questions  can  not  be  answered ; 
and  they  serve  to  show  the  great  difficulty  of  maintaining  that 
any  title  to  the  property  passed  by  the  sale. 

It  is  quite  clear  to  us  that  the  officer  who  makes  a  judicial 
sale  must  separate  the  property  he  sells  from  the  mass  of  prop- 
erty irith  which  it  is  mixed,  or  the  title  will  not  pass.  It  will 
not  do  to  leave  it  to  a  future  opportunity,  to  ascertain  the  precise 
property  sold,  by  weight ;  for  the  plain  reason  that  all  power  to 
do  this  on  the  part  of  the  officer  expired  when  he  had  completed 
his  sale,  and  omitted  to  separate  the  property  sold,  or  to  point  it 
out  to  the  buyer.  He  can  not  leave  such  a  question  to  be  set- 
tled between  the  purchaser  and  owner.  The  purchaser  must 
have  the  property  separated  and  delivered  to  him  by  the  officer ; 
or  at  least  pointed  out  to  him,  so  that  it  can  be  distinguished 
from  the  residue  of  the  owner's  property,  or  no  title  passes  by 
the  sale. 

We  must,  for  this  reason,  hold  the  sale  to  be  void,  and  reverse 
the  judgment  of  the  county  court,  and  affirm  that  of  the  justice. 


Same  Term.    Before  the  same  Justices. 

Wright  vs.  Douglass. 

Jn  October,  1887,  the  Towanda  Bank  recovered  a  Judgment  against  E.  J.  Den- 
nis, under  which  the  land  of  Dennis  was  sold  by  the  sheriff,  on  the  6th  of 
Jime,  1838 ;  the  bank  becoming  the  purchaser  and  receiving  a  certificate 
of  sale  from  the  sheriff.  On  the  SOth  of  October,  1889,  the  bank,  by  an  fai- 
sfarmnent  in  writing,  for  a  yaluable  consideration,  assigned  the  sheriff's  cer- 
tiilcate  to  A.  Dana,  conyeying  and  releasing  to  him  all  its  right,  title  and 
Interest  of,  in  and  to  the  land,  and  authorizing  and  requiring  the  idteriff  to 
Vol.  X.  18  . 
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convey  the  Sftme  to  him.  Dana,  thereupon,  attempted  to  procure  a  deed  from 
the  sheriff;  but  the  hitter  being  absent  fVom  home,  Dana  accepted  a  deed  of 
the  premises  ft'om  Dennis,  dated  December  20, 1839,  in  lieu  of  the  sheriff's 
deed,  upon  the  assurance  of  Dennis,  that  there  were  no  intermediate  iu- 
cumbrances.  The  sheriff,  subsequently,  conveyed  the  premises  to  the  plain- 
tiff, a  judgment  creditor  of  the  bank. 

Hddj  1.  That  the  parties  might  lawf\illy,  by  agreement,  substitute  the  deed 
of  the  Judgment  debtor  instead  of  that  of  the  sheriff. 

2.  That  such  substitution  virtually  subverted  the  sheriff's  sale,  and  divested 
that  officer  of  all  power  to  convey  the  premises  for  the  benefit  of  a  third 
I>er80iL  And  that,  consequently,  the  conveyance  from  the  sheriff  to  the 
plaintiff  was  void. 

8.  That  the  eqwUabU  title  to  the  premises  being  in  Dana,  by  virtue  of  the  as- 
signment of  the  sheriff's  certificate  to  him,  by  the  bank,  and  the  deed 
fVom  the  judgment  debtor  conveying  the  naked  Ugal  titky  the  equitable  and 
legal  titles  thus  became  united  in  him,  and  constituted  a  perfect  title  to  the 
premises, 

4.  That  no  stranger  could  object  to  the  validity  of  the  conveyance  iVom  the 
sheriff  to  Dana. 

6.  That  after  the  interest  of  the  bank,  in  the  premises,  had  been  transferred 
to  Dana  by  the  assignment  of  the  sheriff's  certificate,  and  he  had  acquired 
the  legal  estate,  by  his  conveyance  Itom  Dennis,  the  bank  had  no  remaining 
Interest  in  the  property,  capable  of  being  levied  on  by  attachment  in  ikvor 
of  a  creditor. 

The  provision  in  the  act  concerning  moneyed  corporations,  which  declares  that 
no  conveyance,  assignment  or  transfer  of  any  effects  for  the  use,  benefit  or 
security  of  any  such  corporation  shall  be  valid,  unless  made  to  the  corpora- 
tion directly,  refers  to  moneyed  corporations  chartered  by  our  own  legisla- 
ture, and  has  no  reference  to  corporations  chartered  by  a  foreign  state. 

And  if  land  is  conveyed  in  trust  for  the  benefit  of  a  foreign  corporation,  the 
corporation  will  only  incur  the  penalty  of  not  being  able  to  nuniUain  an  ac- 
Hon  on  the  deed.    The  conveyance  will  be  good  for  all  other  purposes. 

A  creditor  purchasing  property  at  a  sale  upon  an  execution  issued  in  an  at- 
tachment suit  commenced  by  him,  can  not  claim  to  be  a  honafde  purchaser 
from  the  time  of  the  levying  of  the  attachment ;  but  only  fVom  the  time  of 
the  purchase  at  the  sheriff's  sale. 

To  constitute  a  person  a  bona  fide  purchaser,  he  must  have  advancea  ike  eon" 
sideralion  for  tke  purekase.  It  will  not  constitute  a  bona  fide  purchase^  that 
the  creditor  bids  off  the  premises  and  applies  the  bid  on  his  judgment. 
That  is  a  precedent  debt,  and  the  consideration  is  not  advanced  on  the  fkith 
of  the  purchase. 

Actang  under  bad  advice  in  the  adoption  of  an  erroneous  proceeding,  will  not 
«s^  a  party. 

Anestoppd,  to  be  binding,  must  be  reciprocal  and  binding  on  both  parties ; 
and  the  acts  relied  on  as  an  estoppel,  must  have  been  intended  to  have,  and 
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have  actually  had  an  influence  on  the  condact  of  him  who  asserts  the  es- 
toppel. 

Under  ttie  act  of  1842,  relative  to  proceedings  oy  attacnment  against  foreign 
corporations,  by  which  provision  is  made  for  seizing  the  trust  property  of 
such  corporations,  in  this  state,  the  attachment  must  be  served  upon  the 
trustee,  otherwise  the  whole  proceedings  will  be  void  for  want  of  jurisdic- 
tion. 

In  respect  to  a  court  of  general  jurisdiction,  it  is  to  be  presumed  that  the  court 
had  jurisdiction,  till  the  corUrary  appears.  But  the  want  of  jurisdiction  may 
always  be  shown  by  evidence,  except  when  jurisdiction  depends  upon  a  &ct 
that  is  litigated  in  a  suit,  and  is  adjudged  in  &vor  of  that  party  who  avers 
jurisdiction.  Then  the  question  of  jurisdiction  is  judically  decided,  and  the 
Judgment  record  is  conclusive  evidence  of  jurisdiction,  until  set  aside,  or 
reversed,  by  a  direct  proceeding  by  appeal,  or  a  writ  of  error. 

Where,  after  the  decision  of  a  cause  by  the  supreme  court,  a  new  trial  is 
ordered  by  the  court  of  appeals,  and  upon  the  second  trial  new  evidence  Is 
introduced,  which  removes  the  principal  ground  of  the  decision  in  the  court 
of  appeals,  the  supreme  court  will  be  at  liberty  to  declare  the  same  judg- 
ment which  it  rendered  on  the  former  occasion. 

This  cause,  as  it  was  presented  when  it  first  came  before  the 
conit,  is  reported  in  3  Barb.  Sup.  C.  Rep.  556,  with  the  judg- 
ment of  the  court  thereon.  That  judgment  having  been  reversed, 
and  a  new  trial  granted  by  the  court  of  appeals,  {see  2  ComsL 
378,)  a  new  trial  was  had  at  the  Oswego  circuit  in  February, 
1850,  before  Gridley,  justice.  The  facts  appearing  upon  the  sec- 
ond trial,  will  be  found  stated  in  the  opinion  of  the  court  A  ver- 
dict was  taken  for  the  plaintiff  by  consent,  subject  to  the  opin- 
ion of  this  court,  upon  a  case,  with  liberty  to  either  party  to 
turn  the  case  into  a  special  verdict  or  bill  of  exceptions. 

John  A.  Collier^  for  the  plainti£ 

jB.  Davis  Noxofiy  for  the  defendant. 

By  the  Courts  Gridlet,  P.  J.  When  this  cause  was  before 
the  court,  at  a  former  term,  we  assumed,  without  any  very  dis- 
tinct evidence  of  the  fact,  that  the  deed  of  the  premises,  exe- 
cuted by  Eben  J.  Dennis  to  Amasa  Dana,  dated  on  the  4th  of 
December,  1839,  was  delivered  to  the  grantee  and  accepted  by 
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him,  -mth  the  knowledge  and  assent  of  the  Towanda  Bank,  the 
entire  consideration  for  the  deed  having  been  advanced  by  that 
corporation^  Acting  on  this  assumption,  we  regarded  the  whole 
interest  in  the  premises,  legal  and  equitable,  as  vesting  in  Mr. 
Dana,  by  virtue  of  the  51st  section  of  the  statute  concerning 
uses  and  trusts,  subject  only  to  the  rights  of  the  creditors  of  the 
person  paying  the  purchase  money,  at  the  time  of  the  execution 
of  the  deed,  as  provided  by  the  52d  section  of  the  act.  (1  jR.  S. 
728,  »  51,  52.)  We  then  held  that  the  plaintiff  not  having 
proved  himself  a  creditor  of  the  Towanda  Bank,  at  the  time  of 
the  execution  of  the  deed,  and  not  having  taken  the  requisite 
proceedings  to  subject  the  property  to  the  trust  created  by  the 
statute  in  favor  of  creditors,  had  failed  to  establish  a  right  in 
himself  to  the  premises.  It  followed  as  a  direct  consequence, 
from  this  conclusion,  that  the  deed  executed  by  the  sheriff  of 
the  county  of  Oswego  to  the  Towanda  Bank,  bearing  date  on 
the  16th  day  of  December,  1845,  and  produced  by  the  plaintiff 
as  an  essential  link  in  his  chain  of  title,  was  void  for  two  rea- 
sons. The  first  ground  upon  which  it  was  held  void  was,  that 
the  deed  executed  by  Eben  J.  Dennis  to  Amasa  Dana,  having 
been  delivered  in  lieu  of  the  deed  of  the  sheriff,  by  the  agree- 
ment of  all  the  parties  interested  in  the  premises,  virtually  sub- 
verted the  sheriff's  sale,  and  divested  that  oflScer  of  all  power 
to  convey  the  premises  for  the  benefit  of  a  third  person.  The 
second  ground  was,  that  all  the  interest  of  the  bank  in  the 
premises  having  been  conveyed  to  Mr.  Dana  by  consent  of  the 
bank,  before  the  levy  of  the  plaintiff's  attachment,  the  plaintiff 
acquired  no  rights  by  that  levy,  and  the  subsequent  sale ;  and 
therefore  no  power  to  accept  the  sheriff's  deed  in  behalf  of  the 
Towanda  Bank. 

The  court  of  appeals,  however^  took  a  very  different  view  of 
the  deed  executed  by  Dennis  to  Amasa  Dana,  and  of  the  rights 
af  the  parties  affected  by  it.  That  court  adopted  the  hypothesis, 
that  the  deed  executed  by  Dennis  to  Dana,  was  so  executed  by 
virtue  of  an  agreement  between  those  parties,  without  the  knowl- 
edge of  the  bank,  and  wag  not  intended  to  convey  the  equitable 
interest  of  the  Towanda  Bank,  but  only  the  empty  nominal  title 
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of  Dennis,  afier  all  right  of  redemption  had  expired.  Biich  a 
oonveyanoe  would  be  subject,  of  course,  to  be  defeated  whenever  a 
title  should  be  perfected  under  the  certificate  of  sale  of  the  prem- 
ises by  the  bank,  or  any  party  lawfully  succeeding  to  its  rights. 
Upon  this  theory,  the  deed  to  Dana  would  not  affect  the  interest 
of  the  Towanda  Bank.  That  interest  having  been  levied  on  by 
attachment  and  purchased  by  the  plaintiff,  became  a  perfect 
legal  estate,  by  virtue  of  the  sheriff's  deed,  embradng  the  title 
both  of  the  bank  and  of  Dennis,  the  judgment  debtor. 

The  additional  evidence,  given  on  the  second  trial,  has  proved 
the  hypothesis  of  the  court  of  appeals,  on  which  its  decision  was 
founded,  to  be  erroneous ;  and  established  the  facts  in  relation 
to  the  deed  executed  by  Dennis  to  Dana,  as  they  were  assumed 
to  be  by  this  court.  It  now  appears  that  on  the  30th  day  of 
October,  1839,  the  Towanda  Bank,  by  an  instrument  in  writing 
executed  under  its  corporate  seal,  for  a  consideration  of  $1600, 
assigned  the  sheriff's  certificate  of  the  sale  of  the  premises  in 
question  to  Mr.  Dana,  "  conveying  and  releasing  to  him  all  their 
right,  title  and  interest  of,  in  and  to  the  said  land,  and  author- 
izing and  requiring  the  sheriff  to  convey  the  same  to  him,  his 
heirs  and  assigns,  in  pursuance  of  said  certificate."  That  on  the 
16ih  of  November,  1839,  Mr.  Dana  (being  about  to  leave  home 
for  the  dty  of  Washington  as  a  representative  in  congress,) 
executed  a  power  of  attorney  to  Jonathan  B.  Gosman  to  demand 
and  reo^ve  a  sheriff's  deed  of  the  premises ;  to  take  possession 
of  the  farm;  to  sell  and  dispose  of  the  same,  or  to  rent  it  or 
make  such  other  disposition  of  it  as  he  might  think  advisable. 
That  Mr.  Gosman,  in  pursuance  of  this  power  of  attorney,  went 
to  the  county  of  Oswego  to  take  a  deed  from  the  sheriff;  that 
on  arriving  there  he  found  the  sheriff  absent;  and  on  the 
solenm  assurance  of  Dennis  that  there  were  no  intermediate 
ineumlMrances  on  the  farm,  he  accepted  a  deed  from  Dennis,  in 
lieu  of  the  sheriff's  deed,  which  is  the  aforesaid  conveyance  dated 
the  20th  of  December,  1889.  It  further  appeared  that  the 
eoDsidention  of  this  deed  was  the  sum  for  which  the  farm  had 
been  bid  off,  and  that  the  Bank  of  Towanda  and  Mr.  Dana  were 
Botafied  by  Mr.  Gosman,  on  his  return  to  the  county  of  Tioga, 
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of  what  lie  had  done,  and  they  approved  of  his  acts,  and  affirmed 
the  deed.  The  reason  why  the  deed  was  taken  to  Mr.  Dana, 
instead  of  the  bank,  was  that  the  bank  desired  to  sell  the 
premises;  and  this  was  deemed  by  the  bank  the  easiest  and 
ioiost  expedient  way  of  transmitting  the  title  to  a  purchaser. 

The  question  now  arises,  as  it  did  before,  what  interest  did 
Amasa  Dana  take  under  this  deed  ? 

I.  We  think,  (unless  some  of  the  objections  raised  by  the 
plaintiff's  counsel  to  the  deed,  are  found  to  be  tenable,)  the 
question  is  answered  by  the  provisions  of  the  statute.  The 
61st  section  of  the  act  before  cited  provides  as  follows ;  "  where 
a  grant  for  a  valuable  consideration  shall  be  made  to  one  person, 
and  the  consideration  therefor  shall  be  paid  by  another,  no  use 
or  trust  shall  restdt  in  favor  of  the  person  by  whom  such  pay- 
ment shall  be  made ;  but  the  title  shall  vest  in  the  person 
named  as  alienee  in  such  conveyance,  subject  only  to  the  provis- 
ions of  the  next  section."  By  the  52d  section  the  conveyance 
is  declared  fraudulent  as  against  the  creditors  at  that  time 
of  the  person  paying  the  consideration ;  and  a  trust  results  to 
such  creditors,  to  the  extent  that  may  be  necessary  to  satisfy 
their  just  demands.  The  53d  section  provides  that  the  51st 
section  shall  not  extend  to  cases  where  the  alienee  shall  have 
taken  the  same  in  his  own  name  without  the  consent  or  knowl- 
edge of  the  person  paying  the  consideration.  We  have  already 
seen  that  neither  the  52d  nor  the  53d  sections  are  applicable  to 
this  case,  as  the  plaintiff  has  not  shown  himself  a  creditor,  at 
the  time  ;  and  the  deed  was  taken  in  the  name  of  Dana,  with 
the  knowledge  and  consent  of  the  bank.  The  case  therefore 
falls  directly  within  the  provisions  of  the  51st  section  before 
cited.  It  was  clearly  within  the  power  of  the  legislature  to 
abolish  resulting  trusts,  as  it  has  done  in  the  section  of  the  stat- 
ute under  consideration.  Whether  it  was  wise  to  do  so,  is  a 
very  different  question,  and  one  with  which  we  have  no  concern. 
Those  who  desire  to  know  the  reasons  of  this  enactment  will 
find  them  in  the  revisers'  notes  to  the  51st,  52d  and  58d  sections 
of  the  act.    {See  3  R.  ,S.  585.) 

We  will  now  examine  the  objections  which  the  defendant^i 
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ootmsel  has  urged  against  applying  the  rule  contained  in  the 
Slst  section  of  the  act  to  the  deed  under  consideration. 

(1.)  It  is  said  that  the  judgment  debtor,  whose  land  has  been 
sold  on  execution,  and  the  time  for  redemption  has  expired,  has 
no  power  to  convey  the  title  to  a  third  person ;  that  his  interest 
is  irrecoverably  gone,  and  even  his  equitable  right  to  redeem 
has  expired.  This  proposition  we  may  admit,  in  its  fullest 
terms.  The  judgment  debtor  has  no  power  to  convey  even  the 
naked  legal  title  in  hostility  to  the  rights  of  the  person  hblding 
the  certificate  of  sale.  The  judgment  debtor  in  this  case,  Eben 
J.  Dennis,  held  the  legal  title.  Mr.  Dana  held  the  equitable 
tittle  by  assignment  from  the  bank,  after  the  time  for  redemption 
had  expired.  In  order  to  superadd  to  that  the  naked  legal  title 
of  the  judgment  debtor,  the  law  had  provided  that  the  sheriff 
who  made  the  sale  should  execute  the  deed.  Now  suppose  the 
parties^  by  agreement,  substitute  the  deed  of  the  judgment 
debtor,  instead  of  that  of  the  sheriff.  What  possible  defect  can 
there  be  in  the  title  conveyed,  if  there  be  no  intervening 
incumbrances  ?  Dana  had  all  but  the  naked  title,  already;  and 
the  judgment  debtor  consents  to  release  to  him  that.  The 
equitable  and  legal  titles  are  thus  united  in  Mr.  Dana;  and  no 
stranger  can  object  to  the  validity  of  the  conveyance.  By  exe- 
cating  the  deed  himself  the  judgment  debtor,  Dennis,  adopts 
the  sale  previously  made  by  the  sheriff,  as  though  it  had  been 
made  by  himself.  He  elects  to  consider  the  sum  bid  by  the 
bank,  and  the  extinguishment  of  so  much  of  the  judgment  of 
the  bank  against  him,  as  the  purchase  price  and  consideration 
of  the  premises ;  and  he,  by  executing  the  deed,  transfers  to 
the  grantee  the  naked  legal  title,  which  was  all  that  remained 
to  him,  and  all  that  was  necessary  to  the  grantee,  to  consum- 
mate in  himself  a  perfect  title  to  the  premises.  The  rights  of 
the  parties  thus  became  strongly  analogous  to  those  of  a  vendor 
and  vendee  of  real  estate,  after  the  purchase  money  is  paid  up. 
Suppose  the  bank  to  be  the  holder  of  a  contract  from  DenniS| 
for  the  premises,  upon  which  the  entire  purchase  price  had  been 
paid.  No  one  can  dispute  the  power  of  the  bank  to  assign  this 
contract ;  nor  that  the  assignee  would  be  vested  with  the  equi- 
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table  title  to  the  land.  And  when  Dennis  had  conveyed  the  title 
to  the  assignee,  it  is  equally  clear  that  the  assignee  would  pos- 
sess the  entire  and  perfect  title,  legal  and  equitable,  to  the 
premises.  So  in  the  case  now  under  consideration,  Dana  was, 
by  the  assignment  of  the  certificate,  vested  with  the  clear  equit- 
able title  to  this  land.  Dennis  still  held  the  nominal  legal  title, 
and  when  he  released  thaty  to  Dana,  the  title  in  Dana  became 
perfect.  It  is  true  that  such  an  arrangement  may  be  adopted 
to  defraud  creditors ;  but  where  no  such  case  exists,  and  no 
such  question  is  raised,  it  seems  to  me  that  an  objection  to  the 
want  of  capacity  in  the  parties  to  convey  a  perfect  title,  by 
means  of  a  deed  from  the  judgment  debtor,  has  no  solid  founda- 
tion. If  we  are  right  in  this  conclusion,  there  was  no  interest 
in  the  Towanda  Bank,  capable  of  being  levied  on,  when  the 
attachment  was  served.  That  interest  had  been  transferred  to 
Mr.  Dana  on  the  30th  of  October,  1839,  by  an  absolute  assign- 
ment of  the  sheriff's  certificate.  This  instrument  was  uncondi- 
tional in  its  terms,  conveying  all  the  right  and  title  of  the  bank 
in  the  premises.  And  no  fraud,  mistake,  or  surprise  is  either 
averred  or  proved,  in  the  fraine  or  character  of  this  paper,  by 
which  any  trust  in  favor  of  the  bank  can  be  raised,  out  of  its 
provisions.  (2  R.  S.  137,  §  2.  Moran  v.  Hayes^  1  John,  Ch. 
839.  Jackson  v.  Jackson^  5  Cowen,  173.  Patchin  v.  Rice^ 
12  Wend.  61.  7  Hill,  361,  and  cases  there  cited.)  In  addition 
to  this  equitable  title,  Mr.  Dana  acquired  the  legal  estate  by  his 
conveyance  from  Dennis,  on  the  4th  of  December,  1839,  leaving 
no  interest  of  the  bank  on  which  the  attachment  could  be 
levied. 

(2.)  It  is  argued  that  Mr.  Dana,  having  acquired  this  estate 
as  the  attorney  of  the  bank,  under  a  deed  which  placed  the 
lights  of  the  bank  at  his  mercy,  would  not  be  permitted  to  hold 
it  agunst  his  clients.  And  the  case  of  Howell  v.  Ransom^  re- 
ported in  Kinney's  Compendium  of  January,  1843,  and  also  in 
11th  of  Paige,  538,  is  cited,  to  show  with  what  scrupulous  jeal- 
ousy the  courts  watch  all  proceedings  between  attorney  and 
client.  One  answer  to  this  argument  is,  that  neither  the  Bank 
of  Towanda,  nor  any  party  representing  its  interests,  has  ever 
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sought  to  Bet  aside  thia  deed.  In  the  first  place,  Mr.  Dana 
took  the  deed  at  the  request  of  the  bank ;  and  afterwards,  when 
the  bank  desired  him  to  convey  the  premises  to  an  honest  cred- 
itor, Mr.  Dana  united  in  the  conveyance.  Had  Mr.  Dana  re- 
fused, on  request,  to  convey  the  premises  to  the  bank,  or  accord- 
ing to  its  directions,  it  is  possible  that  the  court  of  chancery 
might  have  interfered  on  this  principle ;  but  not  on  the  ground 
of  any  interest  which  the  bank  had  in  the  premises.  But  the 
right  of  the  bank  to  do  this,  at  a  former  period,  and  under  a 
state  of  facts  that  never  existed,  is  a  very  different  thing  from 
the  right  of  this  plaintiff  to  object,  in  this  collateral  way,  to  the 
disposition  of  property  made  long  ago,  at  the  request  of  the 
bank,  and  to  which  he  is  an  utter  stranger.  {See  1  Story* s  Eq, 
Jur.  §  310,  note,  and  §  311  to  h  314.)  But  Dana  was  not  the 
attorney  of  the  bank,  ffis  authority  as  such  ceased  with  the 
issuing  of  the  execution  on  the  judgment  against  Dennis,  on 
the  23d  of  October,  1837.  {See  Rollers  Ab.  295,  pi.  25. 
8  John,  361.  10  Id.  210.)  The  taking  of  the  deed  in  question 
was  a  distinct  and  independent  act,  performed  at  the  request  of 
the  bank.  Even  the  assignment  of  the  certificate  was  more 
than  two  years  after  execution  issued. 

(3.)  It  is  insisted  that  the  deed  is  rendered  invalid  by  the 
provisions  of  the  act  concerning  moneyed  corporations,  which 
declares  that  no  conveyance,  assignment,  or  transfer  of  any 
effects,  for  the  use,  benefit  or  security  of  any  such  corporation 
shall  be  valid  unless  it  be  made  to  the  corporation  directly. 
(1  jR.  S.  591,  §7.  Id.  599,  §54.)  It  is  perhaps  a  sufficient 
answer  to  this  objection  that  the  phrase  "  such  corporation,^^  as 
used  in  the  act,  refers  to  moneyed  corporations  chartered  by  our 
own  legislature,  and  has  no  reference  to  corporations  chartered 
by  a  foreign  state.  But  it  is  provided  (m  2  R.  S.  457,  $  2,) 
"  that  where  by  the  laws  of  this  state  any  act  is  forbidden  to  be 
done  by  any  corporation,  &c.,  and  such  act  shall  have  been  done 
by  a  foreign  corporation,  it  shall  not  be  authorized  to  maintain 
any  action  founded  on  such  act,^^  &c.  I£  the  statute  had  for- 
bidden "  any  corporation"  to  take  a  conveyance  of  effects,  &c.y 
except  *to  ilself  directly,  this  last  act  would  have  been  applica- 
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ble  to  the  case  under  consideration.  And  then  the  extent  of 
the  enactment  vould  have  been  to  prevent  the  Bank  of  Towanda 
from  maintaining  an  action  of  ejectment,  on  this  deed.  By 
the  act  (2  JR.  S.  328,  5  77)  concerning  evidence,  it  is  enacted 
that  "in  every  action  upon  a  sealed  instrument,  and  where  a 
set-off  is  founded  on  a  sealed  instrument,  the  seal  shall  only  be 
presumptive  evidence  of  a  consideration."  Now  under  thip 
statute  it  has  been  held  that  in  every  case  except  where  "a 
suit  is  brought  on  a  sealed  instrument,  ot  a  sealed  instrument 
is  the  foundation  of  a  set-off,"  a  seal  is  concbisive  evidence  of  a 
consideration.  (11  Wend,  107.  6  Denio,  308.)  By  precisely 
'  the  same  reasoning,  the  foreign  corporation  will  only  incur  the 
penalty  of  not  being  able  to  maintain  an  action  on  the  deed ; 
but  the  deed  will  be  good  for  all  other  purposes.  In  this  cafee 
the  bank  is  not  seeking  to  maintain  an  action  on  the  deed  ]  but 
the  deed  has  served  its  purpose,  and  the  premises  have  long 
since  been  conveyed  by  Mr.  Dana  in  compliance  with  the  direc- 
tions of  the  bank.  The  case  of  the  New-Hope  Delaware 
Bridge  Co.  v.  The  Poughkeepsie  Silk  Co.  (25  Wend.  648,)  id 
not  an  authority  against  the  defendant.  The  plaintiffs,  a  for- 
eign corporation,  sought  to  recover  for  money  lent  in  violati(m 
of  the  restraining  act.  (1  JR.  &  708,  §§  6,  7.)  It  is  to  be  ob- 
served that  the  prohibition  was  general,  upon  "  all  persons^^ 
(except  such  associations  as  were  authorized  by  law)  from  keep- 
ing an  ofSce  for  discounting  notes,  &c.,  and  in  this  respect  it 
differs  from  the  7th  section  of  the  act  (1  R.  iS.  591)  concerning 
moneyed  corporations.  Again ;  the  very  ground  ol  the  recovery 
sought  was  founded  on  an  act  prohibited  by  law.  {See  7  Wend. 
276;  17 /d.  173.) 

(4.)  It  is  contended  that  inasmuch  as  the  deed  from  Dennis 
to  Dana  was  not  recorded,  the  plaintiff,  when  he  purchased  on 
the  judgment  obtained  in  the  attachment  suit,  in  1844,  was  a 
honafide  purchaser.  The  counsel  for  the  plaintiff  argued  as 
though  the  levy  of  hid  attachment  was  in  the  nature  of  a  pur- 
chase ;  but  that  idea  can  not  be  supported.  It  was  only  when 
he  ^purchased  the  promises,  on  his  execution,  that  he  can  claim 
to  be  regarded  as  a  purchaser  at  all.    But  I  do  Hot  thi&k  he 
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can  be  regarded  as  a  bona^  fide  purchaser,  for  two  reasons.  1st. 
To  constitute  a  bona  fide  purchaser  he  must  have  advanced  the 
consideration  for  the  purchase.  It  will  not  constitute  a  bona  fide 
purchase  that  the  creditor  bids  off  the  premises  and  applies  the 
bid  Gfk  his  judgment.  That  is  a  precedent  debt,  and  the  consid- 
eration is  not  advanced  on  the  faith  of  the  purchase.  (1  R,  /SI 
746,  §1.  4  Paige,  215.  20  John.  637.)  2d.  I  am  constrained  to 
say  that  the  plaintiff  had  notice  enough  to  put  him  on  inquiry, 
if  not  to  charge  him  with  a  knowledge  of  the  defendant's  title. 
The  tripartite  deed  was  on  record  when  be  purchased  at  the 
execution  sale.  That  was  enough  to  put  him  on  inquiry  as  to 
the  exact  terms  of  the  deed  from  Dennis  to  Dana.  Again,  it  is 
fair  to  conclude  that  the  defendant  or  some  one  under  whom  he 
claimed  was  in  possession.  The  defendant  was  in  possession 
at  the  commencement  of  this  suit  When  did  he  acquire  the 
possession?  Most  probably  when  he  took  the  tripartite  deed. 
This  is  rendered  probable  from  the  power  of  attorney  to  Gos- 
man,  authorizing  him  to  take  possession  of  the  premises,  as  well 
as  to  take  a  deed.  And  he  testifies  that  he  had  the  exclusive 
charge  and  management  of  the  premises  from  the  time  of  the 
execution  of  the  deed  to  Dana ;  and  that  while  Dennis  remained 
in  possession  he  occupied  in  the  character  of  a  tenant  at  will. 
{See  Tuttle  y.  Jacksoiij  6  Wend.  213,  and  cases  cited  by  the 
chancellor,  from  page  225  to  228.) 

(5.)  Again ;  it  is  urged  that  the* defendant  is  estopped  from 
denying  that  Mr.  Dana  held  the  premises  in  trust  for  the  Bank 
of  Towanda,  by  the  recitals  in  the  tripartite  deed,  and  by  the 
abortive  attempt  to  get  a  lien  on  the  property  by  a  proceeding 
by  attachment.  The  defendant,  to  whom  that  deed  was  given, 
might  well  say  that  Mr.  Dana  was  estopped  from  denying  that 
fact,  in  a  suit  where  the  latter  was  asserting  his  right  to  deny 
it  But  Mr.  Dana  is  not  a  party  here.  Nor  has  he  ever  re- 
fused to  perform  the  trust  which  he  assumed  in  fact,  though  it 
was  not  recognised  by  law.  The  plaintiff  is  neither  a  party  nor 
a  privy  in  blood,  estate,  or  in  law,  to  Mr.  Dana.  {Jackson  v. 
Parfchurst,  9  Wend.  209.  See  also  Jackson  v.  Brinckerhoff, 
8  Johu  Cas.  101 ;  2  John.  Rep.  382.)    Again,  I  do  not  think 
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that  acting  under  bad  advice  in  the  adoption  of  an  erroneous 
proceeding  has  ever  been  held  to  estop  a  party.  The  estoppel, 
to  be  oinding,  must  be  reciprocal,  and  binding  on  both  parties  ; 
and  the  acts  relied  on  as  an  estoppel  must  have  been  intended 
to  have,  and  have  actually  h(xd  an  influence  on  the  conduct  of 
him  who  asserts  the  estoppel.     (8  Wend.  480.) 

These  are  all  the  objections  which  the  acute  and  ingenious 
counsel  of  the  plaintiff  has  been  able  to  raise,  against  the  effect 
of  the  deed  of  the  4th  of  December,  1839.  And  if  these  objec- 
tions are  found  to  be  unsound,  then  nothing  remains  for  us  but 
to  declare  the  title  to  be  in  Mr.  Dana,  in  obedience  to  the  Slst 
section  of  the  act  before  cited.  It  is  not  a  question  before  us 
what  Mr.  Dana  was  bound  to  do  with  the  premises,  as  an  honest 
man ;  nor  whether  a  court  of  chancery  would,  at  the  instance 
of  the  Bank  of  Towanda,  have  set  aside  this  deed,  though  taken 
by  Mr.  Dana  at  its  own  request ;  had  a  bill  been  filed  before  he 
had  conveyed  away  all  his  interest,  by  the  tripartite  deed,  in 
payment  of  a  just  debt  of  the  bank.  But  we  are  bound  to  de- 
clare what  interest  the  law  adjudged  Mr.  Dana  to  possess  in  the 
premises,  at  the  time  when  the  plaintiff  levied  his  attachment. 
The  plaintiff  and  the  defendant  were  both  creditors  of  the  To- 
wanda Bank ;  both  were  seeking  to  obtain  the  title  to  this  farm; 
and  the  rights  of  the  plaintiff  depend  on  his  being  able  to  make 
out  that  the  Towanda  Bank  had  a  legal,  or  at  least  an  equitable 
interest  in  the  premises,  which  was  capable  of  being  levied  on 
and  sold  under  execution,  at  the  time  when  the  attachment  was 
served.    (6  Hill,  362.) 

For  the  reasons  above  given,  and  those  contained  in  the  opin- 
ion delivered  when  the  case  was  before  us  on  a  former  occasion, 
(3  Barb.  Sup.  C.  Rep.  554,)  we  believe  that  the  bank  had  no 
legal  or  equitable  interest  in  the  premises,  at  that  time.  We 
think  that  the  assignment  of  t/ie  certificate  to  Mr.  Dana,  alone, 
being  absolute,  would  divest  the  bank  of  all  interest  in  the 
premises ;  and  more  especially  when  that  assignment  ripened 
into  a  perfect  legal  title,  under  the  deed  of  the  4th  of  December, 
1839,  which  was  transmitted  to  the  defendant  by  the  tripartite 
deed  on  the  15th  of  August.  1843. 
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n.  Btit  suppose  (for  the  sake  of  the  argument)  that  Mr. 
Dana  actually  was  vested  with  a  trust  estate  belonging  to  the 
bank,  in  spite  of  the  statute.  Then  the  question  arises,  whether 
the  attachment  was  served  in  such  a  manner  as  to  give  the 
court  jurisdiction  over  the  person  of  the  defendant  in  that  suit. 
Granting  that  equitable  interests  were  a  subject  of  levy,  under 
the  revised  statutes,  (2  R.  S.  449,  §§15,  16;  368,  §26,)  yet, 
when  the  defendant  is  a  foreign  corporation,  the  old  mode  of 
service  will  not  answer  now.  In  1842  an  act  was  passed  "  to 
amend  the  law  in  relation  to  suits  against  foreign  corporations." 
(Laws  of  1842,  p.  227,  %)  By  the  firs*  section  of  that  act 
"all  trust  property,  real  and  personal,"  was  declared  to  be  liable 
to  be  attached  in  actions  at  law,  and  subjected  to  sale  on  execu- 
tion to  satisfy  any  judgment  obtained  in  the  suit.  The  next 
section  prescribes  the  mode  of  serving  the  attachment  in  cases 
falling  within  the  scope  of  the  enactment,  in  these  words :  "  The 
execution  of  the  attachment  upon  any  such  rights  or  shares  or 
trust  property,  &c.,  shall  be  made  by  leaving  a  true  and  attest- 
ed copy  of  the  writ  by  the  officer  serving  the  same,  with  the 
proper  indorsement  thereon,  wiih  the  cashier  of  such  bank,  or 
with  the  secretary  or  clerk  of  such  insurance  company  or  other 
corporation,  or  with  such  individual  holding  such  trust  prop- 
erty, and  then  such  trust  property  shall  be  held  to  respond  to 
the  judgment  and  to  satisfy  such  execution."  The  third  section 
makes  it  the  duty  of  the  officer  or  individual  holding  such  ^^  trust 
property"  on  application,  to  furnish  a  description  of  the  amount 
and  nature  of  the  trust  property,  so  holden  for  such  foreign 
corporation.  The  fourth  section  provides  for  the  satisfaction 
of  the  judgment  out  of  the  trust  property ;  1st,  by  paying  over 
the  proceeds  of  all  sales  of  perishable  property,  vessels,  &c. ; 
2dly,  by  selling  on  execution  so  much  of  the  attached  prop- 
erty, "  real  and  personaP^  as  may  be  necessary  to  satisfy  the 
execution,  and  by  the  execution  of  "  a  deed  or  bill  of  sal^^  to 
the  purchaser,  as  the  nature  of  the  property  sold  may  require. 

On  the  argument,  the  counsel  for  the  plaintiff  indulged  in  a 
criticism  of  this  act,  founded  on  an  obviously  erroneous  punctua- 
tion, by  which  the  phrase  "  trust  property  fundsP  was  read  to- 
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gether,  instead  of  being  separated  into  distinct  clanses,  as 
"  trust  property,  funds,"  (fcc.  He  contended  that  by  this  read- 
ing it  was  manifest  that  trust  property  in  real  estate  was  not 
within  the  meaning  of  the  act.  But  it  seems  to  me  that  it  is 
impossible  to  read  the  several  clauses  of  the  act,  which  expressly 
include  real  estate,  and  provide  for  the  sale  and  conveyance  of 
it  by  the  sheriff,  and  to  entertain  a  doubt  on  this  point.  {See 
Camp  V.  The  Lumberman's  Bank,  4  HUl,  89.)  We  think  it, 
therefore,  quite  clear,  that  if  Mr.  Dana  held  the  premises  in 
trust  for  the  Towanda  Bank,  it  was  indispensable  that  the  plain- 
tiff should  have  served  the  process  on  him.  He  had  been  the 
attorney  of  the  bank,  in  obtaining  the  judgment  against  Dennis, 
and  an  inquiry  of  Dennis,  or  of  any  occupant  of  the  farm,  or  of 
Mr.  Dana,  would  have  furnished  him  with  evidence  of  the  trust, 
and  of  the  fact  that  Mr.  Dana  was  the  trustee. 

I  have  already,  in  the  opinion  before  alluded  to,  (3  Barb. 
574,  6)  given  the  reasons  which  led  me  to  the  conclusion,  that 
this  defect  in  the  service  of  the  attachment  rendered  the  whole 
proceedings  void  for  the  want  of  jurisdiction.  I  desire  now  to 
add  to  the  authorities  cited  on  that  occasion,  the  case  of  Bloom 
V.  Bradishj  (1  HUl,  138  to  143,)  where  Mr.  Justice  Bronson  de- 
livers an  elaborate  and  learned  opinion  on  this  very  point.  He 
S9>ys:  '^  It  is  a  cardinal  principle  in  the  administration  of  justice, 
that  no  man  can  be  condemned,  or  divested  of  his  right,  until  he 
has  had  an  opportunity  of  being  heard.  He  must,  by  the  service  of 
process,  publication  of  notice,  appointing  a  guardian,  or  in  some 
other  way  be  brought  into  court ;  and  if  judgment  is  rendered 
against  him  before  that  is  done,  the  proceeding  will  be  utterly 
void,  as  though  the  court  had  undertaken  to  act  when  the  sub- 
ject matter  was  not  within  its  cognizance.''  He  proceeds  to  say, 
^'  This  is  the  rule  in  relation  to  all  courts,  with  only  this  differ- 
ence, that  the  jurisdiction  of  a  superior  court  will  bo  presumed 
till  the  contrary  appears  ;  whereas  an  inferior  court  must  show 
that  it  had  jurisdiction."  He  subsequently  remarks,  "  The  dis- 
tinction between  superior  and  inferior  courts,  is  not  of  much 
importance  in  this  case;  for  whenever  it  appears  that  there 
was  a  want  of  jurisdiction,  the  judgment  will  be  void,  in  what- 
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ever  court  it  was  rendered."  It  is  denied  by  the  counsel  for  the 
phuntilF,  that  want  of  jurisdiction  can  be  shown,  collaterally,  to 
defeat  a  judgment  of  a  court  of  general  jurisdiction.  The  true 
rule,  however,  is  that  laid  down  in  the  opinion  just  cited :  that 
in  a  court  of  general  jurisdiction,  it  is  to  be  presumed  that  the 
court  had  jurisdiction,  till  the  contrary  appears  ;  but  the  want 
of  jurisdiction  may  always  be  shown,  by  evidence,  except  in  one 
solitary  case,  to  which  I  will  soon  advert.  {See  Starbuck  v. 
Murray,  5  Woid.  148;  Mills  v.  Martin,  19  John.  S8; 
3  Weitd.  267;  1  Sannd.  Rep.  73,  74,  75;  4  Ctmm  292; 
6  Wend.  447.)  But  when  the  jurisdiction  depends  on  a  fact 
that  is  litigated  in  a  suit,  and  is  adjudged  in  favor  of  that  party 
who  avers  jurisdiction,  then  the  question  of  jurisdiction  is  judi- 
cially decided,  and  the  judgment  record  is  conclusive  evidence 
of  jurisdiction,  until  set  aside  or  reversed  by  a  direct  proceed- 
ing by  appei\l  or  a  writ  of  error.  {Bell  v.  Bagly,  12  Pick. 
572,  582,  3.) 

In  this  case,  notwithstanding  the  statement  in  the  record  of 
judgment  in  the  attachment  suit,  "  that  the  said  attachment  had 
been  duly  served  and  returned  according  to  law,"  &c. ;  it  was 
made  to  appear,  by  the  proof  of  the  attachment,  the  order,  and 
the  return  to  the  attachment,  set  forth  at  folio  11  of  the  case, 
that  the  attachment  was  not  served  on  the  trustee.  The  plain- 
tiff undertook  to  give  in  evidence  the  proceedings,  embracing  the 
attachment,  the  order  of  the  commissioner,  and  the  return  of  the 
sheriff,  setting  forth  the  manner  in  which  he  had  served  the  pro- 
cess. There  is  in  that  record  no  evidence  of  the  service  re- 
quired by  ihe  act  of  1842*  For  this  reason  we  are  of  opinion 
that  the  court  never  acquired  jurisdiction  in  the  cause ;  and 
that  their  proceedings  in  the  suit  were  coram  nonjtuiice,  and  void. 

We  have  thus  been  led  to  the  same  conclusions  to  which  we 
arrived  before.  And  though  we  entertain  the  utmost  respect 
for  the  opinion  of  the  court  of  appeals ;  yet,  when  the  new  evi- 
dence in  the  cause  removes  the  ground  which  was  made  the 
principal  foundation  of  that  opinion,  we  regard  ourselves  as  at 
fiberty  to  declare  the  same  judgment  which  we  rendered  on  the 
fixrmer  oocasion.  Judgment  for  the  defendant. 
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Same  Term.    Before  the  same  Justices. 
MuNsoN  and  Suiter  vs.  C.  Hegeman,  jun.  and  A.  Hegeman. 

Co-defendants,  charged  with  the  commission  of  a  joint  offense— <i8  the  con- 
version of  property— can  not  he  witnesses  for  each  other. 

Where,  upon  the  trial  of  a  cause,  the  counsel  a^ee  as  to  Avhat  is  admitted  by 
the  pleadings,  and  the  Judge,  without  looking  into  the  pleadings,  assumes 
the  statement  of  their  contents  to  be  true,  it  is  too  late  for  either  party  to 
question  the  truth  of  such  statement,  for  the  first  time,  on  the  argument  of 
an  appeaL 

This  was  an  action  under  the  code  of  procedure,  for  the  con- 
version of  two  canal  boats ;  which  the  complaint  alledged  the 
defendant  Cornelius  Hegeman  jun.  wrongfully  caused  to  be  sold  at 
auction,  in  July,  1849,  and  which  the  other  defendant,  A.  Hege- 
man, bid  off,  at  the  sale.  The  complaint  alledged  that  the  seizure 
and  sale  of  the  canal  boats  was  against  the  will,  and  in  violation 
of  the  plaintiffs'  rights  of  property  therein ;  and  that  they  for- 
bade the  sale ;  and  that  the  defendants,  in  the  seizure  and  sale 
of  the  boats,  acted  in  concert  together,  and  with  the  purpose 
and  view  of  appropriating  the  same  to  their  own  use  and  benefit ; 
or  to  the  use  and  benefit  of  one  of  them,  and  of  wrongfully  de- 
priving the  plaintiffs  thereof.  The  action  was  tried  at  the  Her- 
kimer circuit,  in  April,  1850,  before  Justice  Gridley.  The 
plaintiffs  recovered  a  verdict  for  $200,  on  which  judgment  was 
entered  at  the  circuit,  and  the  defendants  appealed  to  the  gene- 
ral term.  The  proceedings  at  the  trial  are  stated  in  the  opin- 
ion of  the  court 

G.  B.  Judd,  for  the  appellants. 

E.  S.  Caprcn,  for  the  plaintiffs. 

JBy  the  Court,  Gridley,  P.  J.  On  the  trial  of  this  cause,  the 
counsel  for  the  plaintiffs,  after  giving  evidence  of  the  ownership 
of  the  boats,  and  of  their  value,  stated  to  the  court  and  jury, 
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that  it  was  admitted  by  the  pleadings,  that  Cornelius  Hegeman, 
one  of  the  defendants,  had  sold  the  two  boats  at  public  auction, 
before  the  commencement  of  this  action ;  and  that  Aaron  Hege- 
man,  the  other  defendant,  had  bid  them  off;  that  the  plaintiffs 
were  present  and  forbade  the  sale ;  and  that  they  had  demand- 
ed of  the  defendants  the  delivery  of  the  boats  before  this  suit  was 
commenced ;  and  that  the  defendants  had  refused  to  deliver  the 
same  on  such  demand.  This  statement  was  not  in  any  respect 
denied  by  the  counsel  for  the  defendants.  The  plaintiffs  having 
rested  their  cause,  the  counsel  for  the  defendants  moved  that 
the  plaintiff  be  nonsuited ;  and,  at  all  events,  that  Aaron  Hege- 
man  be  discharged,  on  the  ground  that  there  was  no  evidence 
against  him.  This  motion  was  denied,  for  the  reason  that  tlie 
facts  proved  and  admitted,  showed  a  prima  facie  case  against 
both  defendants.     • 

This  decision,  it  is  now  urged,  was  erroneous ;  because,  upon 
a  more  careful  examination,  it  is  discovered  that  the  alledged 
demand  and  refusal  was  not  admitted  by  the  pleadings.  This 
objection  comes  too  late.  The  admission  was  assumed  by  the 
court  as  true,  without  objection  or  dissent  on  the  part  of  the  de- 
fendants' counsel.  Had  the  objection  been  made  on  the  trial, 
'  the  counsel  for  the  plaintiff  might  have  adduced  proof  of  the 
facts ;  and  had  an  objection  been  made  to  the  introduction  of 
the  proof,  an  amendment  of  the  pleadings  might  have  been 
allowed ;  or,  if  necessary,  for  the  advancement  of  justice,  the 
cause  would  have  been  permitted  to  go  over  the  circuit,  in  order 
that  the  new  allegation  might  be  answered,  on  the  payment  of 
costs.  When  the  counsel  agree  as  to  what  is  admitted  by  the 
pleadings,  the  judge  does  not  look  into  them,  but  he  assumes 
an  uncontradicted  statement  of  their  contents  to  be  true  It  is 
manifestly  too  late  to  question  the  truth  of  such  a  statement  for 
the  first  time  on  the  argument  of  the  appeal.  An  appeal  only 
lies  to  correct  some  error  of  law  committed  at  the  circuit. 
{Code,  348.)  And  it  is  no  error  of  law  to  receive  a  statement 
of  facts,  upon  which  both  parties  agree,  as  true.  The  defend- 
ants were  charged  in  the  complaint  to  have  acted  in  concert,  in 
depriving  the  plaintiffs  of  their  property ;  and  both  were  proved 
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by  the  admission  in  question  to  have  acted  in  concert  in  the 
disposition  and  withholding  of  the  boats;  Cornelius  putting 
them  up  and  selling  them  at  auction,  and  Aaron  bidding  them 
off;  and  both  refusing  to  deliver  them  on  demand.  That  a  joint 
action  lies  for  such  a  cause,  see  Spragtie  v.  Kiieela^id,  (12 
Wejid.  Rep.  164.) 

At  a  subsequent  stage  of  the  trial,  Aaron  Hegeman  was 
called  to  the  stand  and  offered  as  a  witness,  generally,  for  his  co- 
defendant.  He  was  objected  to,  on  the  ground  that  he  was 
joined  as  a  co-defendant  with  Cornelius  Hegeman,  in  whose  be- 
half he  was  offered ;  that  evidence  had  been  given,  tending  to 
show  both  defendants  guilty ;  and  that  he  was  charged  in  the 
complaint  with  combining  with  his  co-defendant  to  convert  the 
boats  to  tlieir  own  use.  The  judge,  at  the  circuit,  refused  to 
allow  the  party  Aaron  Hegeman,  to  be  swgm,  to  which  ruling 
the  defendant's  counsel  excepted,  and  that  decision  is  relied  on 
as  a  ground  of  error.  This  objection  involves  the  construction 
of  the  first  clause  of  the  397th  section  of  the  code  of  procedure. 
The  clause  reads  as  follows  :  "  A  party  may  be  examined  on 
behalf  of  his  co-plaintiff  or  a  co-defendant ;  but  the  examina- 
tion shall  not  be  used  in  behalf  of  the  party  examined." 

It  is  to  be  observed  that  the  entire  chapter  of  which  this  sec- 
tion is  a  part  is  devoted  to  the  examination  of  parties.  The  first 
section  of  this  chapter  (889)  abolishes  the  action  for  discovery, 
as  it  had  prevailed  in  chancery  up  to  that  period.  The  next  sec- 
tion (390)  provides  for  the  examination  of  a  party  at  the  instance 
of  an  adverse  party.  The  succeeding  sections,  down  to  the  S96th, 
are  framed  with  the  view  of  regulating  the  proceedings  in  an 
examination  of  parties.  By  the  rules  of  practice  in  chancery 
there  was  a  right  not  only  to  examine  an  adverse  party,  but  a 
defendant  might  be  examined  for  a  co-defendant  and  at  his 
instance,  under  certain  circumstances.  And  unless  in  the  new 
system  this  right  should  be  reserved,  especially  in  cases  of  an 
equitable  character,  the  system  would  be  defective.  Accordingly 
we  find  this  practice  preserved  in  the  section  now  under  consid- 
eration. It  should  not  be  forgotten  that  all  distinction  between 
$ctions  at  law  and  suits  in  equity  has  been  abolished ;  and  that 
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it  was  the  manifest  intent  of  the  framers  of  the  code,  to  preserve, 
substantially,  under  the  new  system,  the  benefits  derived  from 
the  practice  of  examining  parties  in  chancery ;  and  that  the 
chapter,  in  which  the  section  under  consideration  is  found,  is  en- 
tirely devoted  to  that  object.  And  it  is,  in  my  opinion,  equally 
clear  that  the  clause  in  question  was  intended  as  a  substitute 
for  the  practice  of  examining  a  party  against  either  the  plaintiff 
or  against  a  co-defendant,  as  that  practice  was  known  and  under- 
stood in  the  court  of  chancery  when  the  code  was  passed.  A 
party  might  be  examined  in  chancery  as  to  matters  in  which  he 
•was  not  interested,  subject  to  all  just  exceptions.  {iSee  Rule  73 
of  the  Standing  Rules  of  1844 ;  2  Paige,  54 ;  1  Barb,  Ch. 
685.)  Merely  being  a  party  to  the  record,  unless  interested, 
was  no  objection  to  a  witness  in  that  court,  as  it  was  in  a  court 
of  law.  {Lupton  v.  Lupton,  2  Jokn.  Ch.  625.)  Still  it  was 
an  invariable  rule  that  no  party  could  be  examined  except  as  to 
matters  in  which  he  was  not  interested.  {Rule  73.)  In  like 
manner  the  399th  section  of  the  code  declares  that  the  '*  last  sec- 
tion [meaning  the  398th,  which  provided  that  interest  in  the  event 
of  the  suit  should  not  disqualify  a  witness]  should  not  apply 
to  a  party  to  the  action.^^  Again ;  in  chancery  "  a  defendant, 
charged  in  the  bill  of  complaint  with  colluding  with  his  co-de- 
fendant in  regard  to  transactions  sought  to  be  impeached,  can 
not  be  a  witness  for  his  co-defendant,  especially  when  he 
has  an  interest  in  the  cause."  ( Whipple  v.  Lansing,  3  John. 
Ch.  612.)  It  is  only  when  a  decree  pro  confesso  has  passed 
against  a  party,  making  him  liable  for  debt  and  costs,  that  he 
can  be  examined  for  his  co-defendant.  (8  Paige,  461.)  And 
in  Mann  v.  Cooper,  (1  Barb,  Ch.  185,)  it  was  held  that  a  party 
could  not  stipulate  his  answer  off  the  files  and  consent  to  a 
decree  against  him,  and  then  be  examined  for  his  co-defendant. 
Now  this  is  a  case  where  it  was  proved  that  both  defendants 
were  combining  to  deprive  the  plaintiff  of  his  property,  by  a  con- 
cert of  action.  It  is  true  that  in  actions  of  tort  one  defendant 
may  be  convicted  and  another  acquitted ;  and  had  Aaron  Eego- 
man  been  offered,  to  testify  to  a  distinct  matter,  in  which  he 
was  not  interested,  he  would  have  been  admitted.    But  he  was 
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not.  His  evidence  would  have  been  as  applicable  to  his  own  case, 
and  would  have  tended  to  defeat  the  action  against  himself  equally 
as  against  his  brother.  Fraud  is  a  tort.  Yet  in  chancery, 
where  a  party  is  charged  with  colluding  with  his  co-defendant  to 
defraud  the  complainant,  he  can  not  be  sworn.  But  the  broad 
language  of  the  section  (397)  is  relied  on  as  indicative  of  an  in- 
tention on  the  part  of  the  legislature  to  create  a  new  rule,  by 
which  defendants  charged  with  a  joint  liability,  whether  it  arise 
out  of  a  tort  or  contract,  may  be  respectively  sworn  for  each 
other.  I  however  can  see  no  reason  for  adopting  a  construction 
so  alarming  as  that  would  be.  We  have  the  strongest  reason 
for  supposing  that  the  legislature  njerely  intended  to  adopt  the 
rule  as  it  prevailed  in  chancery,  and  enact  it  as  a  part,  of  the 
statute  law  applicable  to  cases  arising  under  the  code. 

In  aid  of  this  rational  interpretation  of  a  controverted  provis- 
ion of  the  code,  it  is  well  worth  while  to  refer  to  a  salutary  rule 
of  construction.  Whenever  it  is  the  intention  of  the  legislature 
to  adopt  a  well  known  principle  of  the  common  law,  and  apply  it 
to  a  new  class  of  cases  ;  or  whenever  it  is  the  intention  of  the 
lawmakers  to  incorporate  a  former  provision  of  a  statute  in  the 
revision  of  the  laws,  a  mere  change  of  phraseology  will  not  work 
a  change  in  the  construction  of  the  provision  in  question. 
(2  Hill,  380.  21  Wend.  816,  319.  2  Caines'  Cos.  in  Er.  150. 
4  John,  817,  859.)  In  several  of  these  cases,  especially  that  in 
the  21st  of  Wendell,  the  language  used  in  the  provision  of  the 
statute  to  be  construed  departs  more  widely  from  the  old  enact- 
ment than  does  the  language  of  the  397th  section  from  the  well 
known  chancery  rule.  Chief  Justice  Marshall  says,  in  United 
States  V.  Fis/ieVj  (2  Cranch,  358,)  "  Where  rights  are  infringed, 
where  fundamental  principles  are  overthrown,  where  the  general 
system  of  the  laws  is  departed  from,  the  legislative  intention 
must  be  expressed  with  irresistible  clearness,  to  induce  a  court 
of  justice  to  suppose  a  design  to  effect  such  objects."  I  have  on 
several  occasions  given  a  similar  construction  to  this  section ; 
and  now  on  a  more  deliberate  examination  my  first  impression  is 
confirmed.  I  am  happy  to  find  that  two  of  my  brethren  have 
come  to  the  same  conclusion,  in  two  cases  reported  in  4  Hovh 
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arcPs  Pr.  Rep,  272,  and  2  Code  Reporter,  33.  I  know  of  no 
more  fundamental  principle  than  that  which  forbids  a  man  to  be 
a  witness  in  his  own  cause ;  or  what  is  substantially  the  same 
thing,  that  each  of  two  defendants  charged  with  a  joint  offense 
shall  be  a  witness  for  the  other,  and  mutually  swear  each  other 
clear.  We  are  not  however  under  the  necessity  of  invoking  so 
bold  a  principle ;  for  we  think  that  the  interpretation  we  have 
given  to  the  portion  of  the  section  under  consideration,  when  its 
connection  with  the  residue  of  the  chapter  is  considered,  and 
the  rule  as  it  formerly  prevailed  in  chancery  is  remembered,  is 
exceedingly  natural  and  obvious. 

The  remaining  point  in  this  cause  arises  on  the  70th  folio — 
that  the  Hegemans  had  a  lien  on  the  boats  for  docking  and  re* 
pairing  and  taking  care  of  them ;  and  that  no  recovery  could  be 
had  until  such  lien  was  paid.  It  is  sufficient  to  say  that  this 
was  one  of  the  most  strenuously  litigated  points  on  the  trial,  on 
which  there  was  evidence  on  both  sides.  This  evidence  was 
submitted  to  the  jury,  and  they  found  in  favor  of  the  plaintiff  on 
the  very  point  which  the  counsel  wishes  the  court  to  assume  aa 
proved.  That  this  was  a  disputed  question  will  appear  from  a 
reference  to  folios  53,  57,  and  from  folio  60  to  64. 

A  new  trial  is  denied. 


Albany  General  Term,  February,  1850.     WcUson,  Parker^ 
and  Wright,  Justices. 

JuDD  vs.  Fulton,  sheriff,  &c. 

In  computing  statute  time  the  first  day,  or  the  day  on  which  the  time  begins 
to  ran,  is  to  be  excluded. 

Where  an  act  is  to  be  done  within  a  given  time,  e.  g.  thirty  days,  the  party  has 
all  of  the  thirtieth  day  in  which  to  perform  it.  But  if  it  is  to  be  done  after 
the  expiration  of  the  thirty  days,  it  can  not  be  performed  till  on  the  thirty- 
first  day ;  the  law  not  noticing  fVactions  of  a  day. 

Under  2  JR.  S,  252,  ^  152,  a  party  may  be  discharged  <h>m  imprisonmenty  on 
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making  the  requisite  affidavit,  "  after  he  shall  have  remained  fai  prison  thirty 
days,  Heldf  where  a  defendant  was  committed  to  prison  on  the  26th  of  Au- 
g:ust,  he  could  not  be  discharged  before  the  26th  of  September. 

This  suit  was  brought  against  the  defendant  to  recover  for 
the  alledged  escape  from  the  jail  limits,  of  one  Eli  Hubbard,  con- 
fined on  an  execution  issued  by  a  justice  of  the  peace.  Hub- 
bard was  committed  on  the  26th  of  August,  1847.  On  the  25th 
of  September  he  made  the  affidavit  required  by  the  statute, 
(2  R.  S.  252,  §  152,)  which  was  afterwards  filed  in  the  Greene 
county  clerk's  office.  By  the  jurat  of  this  affidavit  it  appeared 
that  the  affidavit  was  sworn  to  on  the  26th  of  September,  which 
was  on  Sunday.  But  it  was  shown  that  this  was  a  mistake  in 
dating  the  jurat,  and  that  the  affidavit  was  in  fact  sworn  to  on 
the  25th  of  September.  The  referee  reported  in  favor  of  the 
defendant,  and  the  plaintiff  now  moved  to  set  aside  the  report- 
er. W.  CummingSy  for  the  plaintiff,  insisted  that  the  affidavit 
was  void  if  sworn  to  on  Sunday,  and  that  it  was  not  competent 
to  prove  by  parol  that  the  affidavit  was  in  fact  sworn  to  on 
the  25th  of  September ;  and  that  if  sworn  to  on  the  26th  it  was 
before  the  expiration  of  the  thirty  days  after  the  commitment. 

John  Adams,  for  the  defendant. 

By  the  Court,  Parker,  J.  The  defendant  was  authorized  to 
discharge  Eli  Hubbard  from  imprisonment  on  his  making  the 
requisite  affidavit,  after  he  had  remained  in  prison  thirty  days. 
The  language  of  the  statute  is  "  after  he  shall  have  remained  in 
prison  thirty  days."  (2  R.  S.  252.)  Hubbard  was  committed 
to  the  custody  of  the  defendant  on  the  26th  of  August.  On  the 
25th  of  September  he  made  the  affidavit  and  was  discharged. 
This  was  the  thirtieth  day  of  his  imprisonment,  excluding  the 
day  of  his  commitment.  The  rule  is  well  settled  that  in  com- 
puting time  the  first  day,  or  the  day  when  the  time  begins  to 
run,  is  to  be  excluded.  (2  Hill,  355.  3  Denio,  12.  Rule  63.) 
If  the  defendant  had  been  required  to  do  an  act  within  thirty 
days  from  the  happening  of  an  event  which  had  occurred  on  the 
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86th  of  August,  he  would  have  had  the  whole  of  the  80th  day, 
that  is.  of  the  25th  of  September,  for  that  purpose.  But  if  he 
was  prohibited  doing  an  act  until  afler  the  expiration  of  the 
thirty  days,  he  could  not  do  it  until  the  next  day,  that  is,  the 
26th  of  September. 

A  familiar  illustration  may  be  drawn  from  our  late  practice. 
If  a  declaration  was  served  on  the  last  day  of  August,  the  de- 
fendant, being  required  to  plead  in  twenty  days,  had  all  of  the 
20th  of  September  for  that  purpose.  But  as  the  default  could 
not  be  entered  till  after  the  twenty  days,  it  could  not  be  regu- 
larly entered  till  on  the  21st  of  September. 

If  Hubbard  was  imprisoned  at  noon  on  the  26th  of  August, 
his  thirty  days  would  expire  at  noon  on  the  25th  of  September. 
He  may  not  have  been  committed  till  the  last  minute  of  the 
26th  of  August,  in  which  case  his  thirty  days  would  expire  at 
midnight  on  the  25th  of  September.  But  the  law  takes  no  no- 
tice of  those  fractions  of  a  day.  Entire  days  only  can  be  com- 
puted.    {Cornell  v.  Moulto?i,  8  Denio,  12.) 

A  construction  has  been  given  by  the  courts  to  similar  lan- 
guage in  other  statutes.  By  the  act  of  1840,  a  writ  of  fi.  fa. 
might  be  issued  '^  after  the  expiration  of  thirty  days  from  the 
entry  of  a  judgment.  In  the  Commercial  Bank  of  Oswego  v. 
Ives^  (2  Hill,  355,)  it  was  held  that  full  thirty  days  must  elapse, 
excluding  the  day  of  entering  the  judgment,  before  a^./a.  could 
be  issued.  And  a  judgment  having  been  entered  on  the  27th 
of  October,  and  a^./a.  issued  on  the  26th  of  November,  it  was 
set  aside  for  irregularity.  Many  other  cases  in  support  of  this 
construction  are  referred  to  in  the  opinion  in  that  case,  and  in 
the  reporter's  note. 

And  such  is  the  English  rule  also.  The  act  2  W.^M.  sess^ 
1,  cA.  6,  authorized  a  landlord  to  sell  a  distress  "  after  such  dis 
tress  and  notice  as  aforesaid  and  the  expiration  of  the  said  five 
days."  It  was  held  that  the  day  of  making  the  distress  was  to 
be  excluded,  and  after  allowing  the  five  following  clear  days,  the 
sale  should  not  be  until  the  seventh  day.  (3  Chit,  Pr,  109, 
put  V.  Skew,  1  Barn.  ^  Aid,  208.)  The  same  rule  of  con- 
Btmction  governed  the  case  of  Small  v.  Edrich,  (5  Wend.  187.) 
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The  revised  statutes  had  provided  that  a  notice  of  trial  should 
be  served  at  least  fourteen  days  before  the  first  day  of  the  court. 
It  was  held  to  mean  fourteen  full  days,  exclusive  of  the  day  of 
service ;  and  a  notice  of  trial  served  on  the  ninth,  for  the  28d 
day  of  the  same  month,  was  decided  to  be  insufficient. 

I  am  satisfied  the  thirty  days  had  not  expired  when  the  affi- 
davit was  made ;  and  without  expressing  any  opinion  on  the 
other  questions,  I  think  the  report  of  the  referee  should  be  set 
aside. 


Montgomery  Special  Term,  Nov.  1850.     Cody,  Justice. 

The  People  op  the  State  op  New-York  vs.  Geo.  Clarke. 

The  488d  section  of  the  code,  authorizing  an  action  to  be  brought  by  the 
attorney  general,  in  the  name  of  the  people,  for  the  purpose  of  vacating  or 
annulling  letters  patent  granted  by  the  people  of  this  state,  is  limited  to 
letters  patent  granted  by  the  people^  and  does  not  extend  to  letters  granted 
by  the  king,  prior  to  the  revolution. 

Where,  in  an  action  brought  by  the  attorney  general,  to  vacate  letters  patent 
granted  by  the  king  of  Great  Britain,  more  than  one  hundred  years  since, 
the  facts  stated  in  the  complaint  show  that  the  plaintifis  never  had  any  title 
or  possession,  and  do  not  show  that  any  right  of  action  has  accrued  to  the 
people,  or  to  the  king  under  whom  they  claim,  within  forty  years  next  before 
the  commencement  of  the  action,  the  action  can  not  be  maintained. 

If,  in  such  an  action,  the  defendant's  answer,  to  which  the  plaintiffs  demur, 
shows,  in  connection  with  the  complaint,  that  any  right  of  action  which  the 
people  may  have  had,  is  barred  by  the  statute  of  limitations,  the  defendant 
will  be  entitled  to  judgment  on  the  demurrer. 

Where  letters  patent  are  sought  to  be  vacated  on  the  ground  that  they  were 
granted  upon  false  suggestions,  it  is  not  enough  to  prove  that  the  sugges* 
tions  were  false.    It  must  also  appear  that  they  were  material. 

The  fact  that  some  of  the  grantees  in  a  patent  were  trustees  for  one  of  their 
number,  and  released  their  interest  to  him,  soon  after  the  grant  was  made, 
is  no  evidence  of  fVaud,  in  obtaining  the  patent. 

Where  a  patent  was  granted  by  the  king  of  Great  Britain,  in  1737,  of  lands  in 
this  state,  subject  to  the  payment  of  an  annual  rent  to  the  king  or  his  suo- 


18K).]  .  IN  TIIE  SUPREME  COURT.  121 


The  People  «.'  Clarke. 


cessors,  and  24  years  afterwards  the  colonial  leeislatore  passed  an  act  to 
provide  for  the  more  efiectoal  collecting  of  quit-rents,  due  and  to  become 
due  from  all  the  grants  and  patents  within  the  colony,  including  the  one  in 
question,  held  that  such  act  was  to  be  deemed  a  confirmation  of  the  original 
grant 

How  far  the  constitution  of  this  state,  made  in  1777,  is  to  be  regarded  as  a 
confirmation  of  grants  previously  made  by  the  king. 

A  proceeding  to  vacate  letters  patent,  because  the  condition  on  which  they 
were  granted  has  not  been  performed,  is  not  a  proceeding  in  equity,  but 
at  law. 

An  action  brought  by  the  attorney  general,  in  the  name  of  the  people,  to  annul 
letters  patent,  is  within  the  statute  of  limitations,  and  will  be  barred  by  an 
adverse  possession  for  forty  years. 

Whatever  will  constitute  an  adverse  possession,  within  the  meaning  of  the 
provisions  of  the  revised  statutes  (2  R.  S.  292,  %9  to  12,)  if  continued  forty 
years,  under  the  acta  of  1788  or  1801,  gives  to  the  person  in  possession  a 
perfect  title,  as  against  the  people. 

The  legislature,  by  the  revised  statutes,  intended  to  pat  an  end  to  preroga- 
tive ;  and  that  the  same  rules  should  be  applied  to  an  action  between  the 
people  and  a  citizen,  as  between  one  citizen  and  another. 

Scire  facias  to  vacate  a  patent  for  land  in  the  county  of 
Montgomery,  made  to  the  ancestor  of  the  defendant,  prior  to  the 
revolution.  So  much  of  the  pleadings  as  related  to  the  ques- 
tions  examined,  were  as  follows  : 

"  The  People  of  the  State  of  New-York,  by  Levi  S.  Chatfield 
their  attorney  general,  complain  of  George  Clarke  :  That  here- 
tofore, and  on  the  2d  day  of  August  in  the  year  1737,  George 
Clarke,  the  ancestor  of  the  said  defendant,  was  lieutenant  gov- 
ernor of  the  province  of  New-York,  and,  as  such,  was  a  member 
of  and  president  in  the  colonial  council  of  said  province ;  that  to 
such  lieutenant  governor,  with  the  advice  and  consent  of  the  co- 
lonial council,  was  intrusted  and  committed  the  power  of  granting 
the  lands  of  the  Crown  of  Great  Britain  and  Ireland,  and  the 
issuing  of  letters  patent  therefor,  for  the  purpose  of  occupation 
and  settlement,  subject  to  the  limitation  that  not  more  than  two 
thousand  acres  should  be  granted  to  any  one  occupant  or  settler. 
That  at  a  meeting  of  said  colonial  council,  held  at  Fort  George 
in  New- York  on  the  said  2d  day  of  August,  1737,  at  which  were 
present  the  said  Lieutenant  Governor  George  Clarke,  Mr.  Ken- 
nedy, (chief  justice,)  Mr.  Courtlandt,  Mr.  Lane,  and  Mr.  Hora- 
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mander,  members  of  said  colonial  council,  the  said  lieutenant 
Governor  George  Clarke  presented  the  petition  of  one  William 
Corry,  late  of  Ireland,  addressed  to  said  lieutenant  governor, 
setting  forth  in  substance,  that  there  was  a  large  tract  of  land 
in  the  Mohawk  country  vested  in  the  crown,  situated  at  or  near 
Aries  creek,  Ticonderoga  creek,  Godoriety  patent,  and  Schoharie : 
that  the  p^itionor,  and  several  other  persons  concerned  with 
him,  having,  upon  the  encouragement  of  the  government  pub- 
lished in  a  printed  advertisement  of  the  5th  of  November,  1734; 
engaged  a  sufficient  number  of  families,  of  their  friends  and  ac- 
quaintances, to  remove  from  Ireland,  and  to  settle  100,000  acres 
of  land  in  the  province  of  New- York,  if  the  petitioner  could  find 
so  much  fit  for  cultivation  and  improvement,  had  undertaken  a 
voyage  to  such  province  for  that  purpose,  at  great  expense, 
hoping  to  find  that  quantity  at  the  place  above  mentioned.  The 
petitioner  therefore  prayed  a  grant  to  him,  and  to  such  other 
persons  as  he  should  name  to  be  inserted  in  such  grant,  the 
said  quantity  of  100,000  acres  of  land,  under  such  restrictions 
as  were  directed  by  his  majesty's  commission  and  instructions ; 
that  the  petitioner,  and  those  concerned  with  him,  might  thereby 
be  enabled  to  make  good  their  engagements  with  their  friends 
and  acquaintances  in  Ireland,  and  be  in  readiness  to  transport 
them  from  thence  to  the  said  province. 

That  thereupon  the  said  Lieutenant  Governor  George  Clarke 
withdrawing  from  said  council,  the  other  of  said  members  re- 
solved into  a  committee  to  consider  upon  such  petition,  and 
agreed  upon  their  report;  and  the  said  lieutenant  governor, 
being  made  acquainted  therewith,  returned  to  the  said  council 
chamber  and  took  his  scat,  tKen  ordered  that  said  report  be 
made  immediately.  Mr.  Horsmander,  the  chairman  of  said  com- 
mittee, reported  that  the  said  committee,  having  weighed  and 
considered  the  said  petition,  were  of  the  opinion  that  the  swd 
lieutenant  Grovernor  George  Clarke  might  grant  the  prayer 
thereof,  with  the  restriction  that  the  governor,  or  those  concerned 
with  him,  should  within  seven  years,  to  be  computed  from  the 
irst  day  of  May  then  next  ensuing,  settle  fifty  families  on  the 
ftaid  land ;  which  report  was  agreed  to  and  approved  of,  and  the 
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Bud  council  did  adyise  and  consent  that  the  said  Lieutenant 
Governor  George  Clarke  should  grant  to  the  said  petitioner  the 
said  quantity  of  100,000  acres  aforesaid  according  to  the  said 
petition. 

That  upon  the  aforesaid  order  being  made,  a  warrant  of  sur- 
vey issued  to  the  surveyor  general  of  the  said  province,  Cadwal* 
lader  Golden,  who,  together  with  said  Lieutenant  Governor 
Gewge  Clarke  and  Receiver  General  Archibald  Kennedy,  were 
commissioners  appointed  by  his  majesty's  instructions  for  set- 
ting out  all  lands  to  be  granted  in  the  said  province,  directing 
said  surveyor  to  survey  and  lay  out  for  Samuel  Heath,  William 
English,  John  Dyer,  Francis  Sylvester,  Catharine  Corry,  Wil- 
liam Crosby  (sheriff  of  New- York,)  Elizabeth  Mills,  Catharine 
Hirst,  Timothy  Bagley,  Charles  O'Ncil,  Sarah  Hirst  and  Dan- 
iel Bagley  (persons  named  and  appointed  by  said  William  Corry 
as  trustees  to  and  for  his  use,)  and  for  himself  the  said  William 
Corry,  the  quantity  of  26,000  acres  within  the  limits  and  bounds 
of  the  tract  of  land  aforesaid.  And  the  said  commissioners, 
lieutenant  Governor  George  Clarke,  Archibald  Kennedy  and 
Cadwallader  Colden,  by  their  certificate  dated  October  24th, 
1T37,  a  copy  of  which  is  hereinafter  contained,  certified  that  in 
pursuance  of  the  said  order,  they  had  set  out  certain  premises 
then  situated  in  the  county  of  Albany,  and  now  in  the  county 
of  Montgomery,  and  then  the  property  of  the  crown  of  Great 
Britain  and  Ireland  (the  particular  metes  and  bounds  whereof 
are  set  forth  in  the  hereinafter  mentioned  letters  patent  and 
certificate,)  for  the  aforesaid  Samuel  Heath,  William  English, 
John  Dyer,  Francis  Sylvester,  Catharine  Corry,  William  Crosby, 
Elizabeth  Mills,  William  Corry,  Catharine  Hirst,  Timothy  Bag- 
ley,  Charles  O'Neil,  Sarah  Hirst  and  Daniel  Bagley. 

And  these  plaintiffs  further  show,  that  subsequently,  and  on 
or  about  the  19th  day  of  November,  1787,  letters  patent  under 
the  great  seal  of  the  colony  of  New-York,  signed  by  the  Lieu- 
tenant Governor  George  Clarke,  and  bearing  date  on  the  day 
last  mentioned,  were  issued  by  the  said  lieutenant  Governor 
George  Clarke,  to  the  sa^d  William  Corry  and  his  associate! 
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aforesaid,  of  which  said  letters  patent,  and  of  said  warrant  of 
survey,  the  following  are  copies : 

[The  letters  patent  recite  the  contents  of  the  petition  to  have 
been  as  above  stated  ;  that  the  council  of  the  province  did  ad- 
vise and  consent  that  the  lieutenant  governor  should  grant 
the  prayer  of  the  petition ;  that  a  warrant  of  survey  was  issued 
to  lay  out  for  William  Corry  and  twelve  others  a  tract  of  land  ; 
that  a  survey  was  made  and  returned,  particularly  describing 
the  boundaries  of  a  tract  of  25,400  acres,  for  which  letters 
patent  were  issued,  dated  on  the  19th  of  November,  1737,  re- 
serving to  the  king  the  payment  of  two  shillings  and  sixpence 
rent  on  each  100  acres,  payable  to  the  king's  collector  or  re- 
ceiver general  yearly  and  every  year  thereafter,  and  upon  the 
condition  that  the  grantees  should,  within  three  years  next  after 
the  date  of  the  letters  patent,  effectually  cultivate  at  least  three 
acres  of  every  fifty  acres  of  the  land  granted ;  and  also  on  con- 
dition that  if  the  grantees  should  not,  within  seven  years  after 
the  first  day  of  May,  1738,  settle  thirteen  families  upon  the 
lands  granted,  then  the  grant  was  to  be  void.  It  is  unnecessary 
to  state  the  contents  of  the  certificate  of  survey.] 

"Ashy  the  said  letters  patent  and  warrant  of  survey,  of 
record  in  the  office  of  the  secretary  of  the  state  of  New- York, 
more  fully  appears. 

And  these  plaintiffs  further  aver,  that  since  the  issuing  of 
the  said  grant,  they  are  informed,  and  have  discovered  and  be- 
lieve, that  the  names  of  all  the  grantees  or  parties  in  such  grant 
named,  except  that  of  the  said  William  Corry,  were  used  in 
trust  for  the  joint  use  of  the  said  William  Corry  and  of  the  said 
Lieutenant  Governor  George  Clarke ;  and  that  shortly  after  the 
granting  thereof,  and  on  or  about  the  14th  or  15th  day  of  De- 
cember, 1737,  they  the  said  other  grantees,  in  pursuance  of  the 
understanding  and  agreement  under  which  their  names  were  so 
used  as  grantees  in  said  letters  patent,  had  conveyed  to  said 
Corry  all  their  interest  described  in  the  said  grant,  by  deeds  of 
lease  and  release ;  and  also  that  prior  to  the  presentation  of  the 
aforesaid  petition,  and  to  the  issuing  of  the  said  letters  patent, 
there  was  an  agreement  between  the  said  William  Corry  and 
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the  said  Lieutenant  Grovernor  George  Clarke,  that  the  said  lien* 
tenant  Governor  Clarke  should  pay  half  the  charges  and  ex- 
penses of  surveying  the  said  land,  and  of  procuring  the  patents, 
and  should  be  interested  in  one  half  the  grant  of  100,000  acres 
of  land;  and  that  one  equal  moiety  of  the  25,400  acres  granted 
by  the  aforesaid  letters  patent  to  the  said  William  Carry  and 
his  associates,  was  so  granted  in  trust  for  the  said  lieutenant 
Governor  George  Clarke;  and  that  in  compliance  with  the 
agreement  and  trust,  the  said  William  Corry,  by  deed  of  release 
to  said  Lieutenant  Governor  George  Clarke,  dated  February 
18th,  17S8,  released  to  the  said  George  Clarke,  his  heirs  and 
assigns  forever,  12,700  acres  *in,  and  the  moiety  of,  the  said 
premises  granted  in  and  by  said  grant  or  letters  patent. 

And  the  said  plaintiffs  further  alledge,  that  each  and  every 
of  the  allegations  contained  in  the  said  petition  of  the  said  Wil- 
liam Corry  was  false  and  fraudulent,  and  that  the  grantees  to 
whom  said  letters  patent  issued,  or  any  or  either  of  them,  had 
never  removed  from  Lreland,  or  undertaken  a  voyage  therefrom 
under  the  inducements  alledged  in  said  petition,  or  any  similar 
inducements,  and  that  it  never  was  the  intention  of  the  several 
persons  named  as  grantees  in  said  grant  or  letters  patent,  or 
any  of  them,  to  take  or  receive  a  grant  of  the  lands  thereby  con- 
veyed, with  the  bona  fide  purpose  of  becoming  the  occupants  or 
settlers  upon  such  lands,  but  that  the  names  of  each  and  every 
of  said  grantees,  except  of  said  William  Corry,  were  fraudu- 
lently used  therein  by  said  Corry ;  and  said  Lieutenant  Gov- 
ernor George  Clarke  concealed  from  the  members  of  the  said 
council,  and  from  the  crown,  the  said  interest  of  the  said  George 
Clarke  in  procuring  the  said  letters  patent,  and  in  and  by  said 
petition  falsely  represented  to  said  council  the  circumstances 
under  which  the  application  thereon  was  made,  and  by  means 
of  said  false  and  fraudulent  suggestions  and  misrepresentations 
contidned  in  the  said  petition  of  the  said  William  Corry,  and 
the  concealment  of  the  said  interest  of  the  said  Lieutenant 
Governor  Clarke  in  the  procuring  of  the  said  letters  patent, 
induced  the  said  conmdttee  of  the  colonial  council  to  make  the 
hereinbefore  mentioned  favorable  report  upon  the  petition  of  the 


126  OABES  IN  LAW  AND  EQUITY  [Nov. » 


The  People  v,  Clark«. 


saad  William  Corry,  and  induced  tlie  said  colonial  council  to 
advise  and  consent  to  the  issuing  of  the  aforesaid  letters  patent 
by  the  said  Lieutenant  Governor  Clarke ;  and  they  aver  that 
the  whole  of  the  said  proceedings  were  a  fraudulent  device,  on 
the  part  of  the  said  William  Corry  and  Lieutenant  Grovernor 
George  Clarke,  to  procure  a  grant  of  the  said  large  tract  of 
25,400  acres  of  land  to  be  made  to  said  William  Corry  alone, 
and  to  evade  the  restrictions  on  the  granting  of  more  than  2000 
acres  of  the  lands  of  the  crown  to  any  one  occupant  or  settler, 
and  to  enable  the  said  Lieutenant  Governor  George  Clarke  by 
connivance  with  the  said  William  Corry,  and  by  the  fraudulent 
means  and  devices  aforesaid,  to  obtain  the  consent  of  the  said 
colonial  council  to  the  issuing  of  the  said  letters  patent,  and  to 
procure  the  aforesaid  grant  of  12,700  acres  to  be  made  indi- 
rectly, but  really  to  himself  and  for  his  own  use  and  benefit,  in 
violation  of  his  duty  as  Lieutenant  Governor  of  the  province  of 
New-York,  and  in  abuse  of  his  trust  as  the  agent  of  the  crown, 
and  contrary  to  law. 

And  these  plaintiffs  aUedge  that  said  letters  patent  were  and 
are  void  by  reason  of  the  aforesaid  fraudulent  suggestions  and 
misrepresentations  in  the  said  petition  of  the  said  William  Cor- 
ry, and  by  reason  of  the  fraudulent  concealment  by  said  Corry 
and  Lieutenant  Governor  Clarke,  from  said  colonial  council  and 
from  the  crown,  of  the  interest  of  the  said  Lieutenant  Governor 
Clarke  in  procuring  the  said  patent  to  be  issued  as  aforesaid, 
and  also  by  reason  of  the  fraudulent  conduct  of  said  Lieu- 
tenant GovernoB  Clarke  in  issuing  letters  patent  in  the  grant- 
ing of  which  he  was  directly  interested,  and  for  the  purpose  and 
with  the  design  of  procuring  the  one  half  of  the  lands  thereby 
grantcTd  to  and  for  his  ow^n  use  and  benefit. 

And  the  said  plaintiffs  further  aver  that  the  hereinbefore 
mentioned  letters  patent,  issued  and  recorded  as  aforesaid,  if 
they  have  any  legal  force  or  effect,  have  become  and  are  for- 
feited and  void  by  reason  of  the  omissions  of  the  patentees 
therein  named  to  perform  the  conditions  thereof,  and  they  par- 
ticularly alledge  and  aver,  that  the  said  patentees,  their  heirs 
and  assigns  and  every  of  them,  did  omit  and  fail,  within  thre^ 
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years  next  after  the  date  of  said  letters  patent,  to  settle  and 
effectaallj  cultivate  at  least  three  acres  of  every  fifty  acres  of 
such  the  thereby  granted  land  as  were  capable  of  cultivation, 
and  also  that  the  said  William  Corry,  his  heirs  and  assigns  and 
every  of  them,  and  every  other  person  concerned  with  the  said 
William  Corry  to  settle  the  above  granted  lands,  did  omit  and 
fail  within  seven  years  next  after  the  first  day  of  May,  in  the 
year  1738,  to  settle  thirteen  families  upon  the  tract  of  land 
granted  in  and  by  said  letters  patent,  each  of  which  omissions 
and  failures  was  to  the  prejudice  and  injury  of  these  plaintiffs. 

And  these  plaintiffs  further  aver,  that  they  have  since  recov- 
ered possession  and  the  absolute  control  of  the  said  moiety  or 
half  part  of  all  that  part  of  the  said  premises  described  in  said 
grant  retained  by  the  said  William  Corry,  and  that  the  defend- 
ant Greorge  Clarke,  a  descendant  of  said  Lieutenant  Governor 
Clarke,  now  possesses  and  claims  to  own  under  said  letters 
patent,  by  inheritance  or  purchase,  all  the  said  right,  title  and 
interest  in  the  said  tract  of  land  so  as  aforesaid  released  or  con- 
reyed  by  said  William  Corry,  to  said  Lieutenant  Governor 
Clarke,  and  is  tenant  of  parcel  of  said  lands  so  released  and 
conveyed  by  said  Corry  to  his  said  ancestor. 

Wherefore  these  plaintiffs  pray,  that  unless  the  said  defend- 
ant George  Clarke  show  good  cause  to  the  contrary,  the  before 
mentioned  grant  or  letters  patent  may  by  reason  of  the  premises 
be  adjudged  to  have  been  and  to  be  void,  and  of  no  force  or 
effect  in  law,  and  vacated  and  annulled,  and  the  record  thereof, 
for  the  reasons  aforesaid,  canceled,  vacated  and  restored  to  these 
plaintiffs  with  costs  of  suit." 

The  defendant  put  in  several  distinct  answers  to  the  com- 
plaint, only  one  of  which  need  be  particularly  examined,  and 
that  is  as  follows  : 

"  And  for  a  further  answer  to  the  complaint,  the  defendant 
says  that  no  right  or  title  to  the  said  12,700  acres  of  land  de- 
vised to  the  defendant  cw  aforesaid,  (this  refers  to  a  devise  to 
the  defendant  from  his  father,  mentioned  in  a  previous  part  of 
the  answer,)  or  of  any  part  thereof,  has  accrued  to  the  plaintiff 
within  the  space  of  forty  years  before  the  commencement  of  this 
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suit ;  and  that  neither  the  said  plaintiffs  nor  those  under  whom 
they  claim,  have  received  the  rents  and  profits  of  the  said  12,700 
acres,  or  of  any  part  thereof,  within  the  said  space  of  forty 
years ;  and  that  no  verdict,  judgment  or  decree  whatever,  in  any 
court  of  record  or  in  any  other  court,  has  been  given  for  said 
12,700  acres  or  for  any  part  thereof,  in  favor  of  the  said  plain- 
tiffs or  of  any  patentee  or  grantee  of  the  said  plaintiffs,  his 
heirs  or  assigns,  within  the  said  space  of  forty  years ;  but  on 
the  contrary  the  defendant  avers,  that  during  the  whole  of  the 
said  space  of  forty  years  before  the  commencement  of  this  suit, 
and  ever  since  the  conveyance  by  Edward  Clarke  to  the  defend- 
ant's fEither  as  hereinbefore  mentioned,  (this  refers  to  an  allega- 
tion in  a  former  part  of  the  answer,  that  Edward  Clarke,  being 
possessed  of  the  said  land,  in  the  year  1791,  sold  and  conveyed 
the  same  to  the  defendant's  father,)  he,  the  defendant,  and  his 
said  father  and  those  deriving  title  from  the  defendant,  have 
respectively  been  in  the  uninterrupted,  exclusive  and  actual 
possession  and  enjoyment  of  the  said  lands  so  conveyed  to  his 
said  father,  and  have  received  the  rents,  issues  and  profits 
thereof,  claiming  in  good  faith  to  own  and  be  seised  of  the  said 
lands,  and  all  the  hereditaments  thereunto  belonging,  in  fee,  ad- 
verse to  the  plaintiffs  and  to  every  person  whatever." 

To  this  answer  the  plaintiffs  demurred,  and  stated  as  the 
grounds  of  demurrer,  "  that  said  several  matters  do  not,  nor  do 
any  or  either  of  them  constitute  any  defense  to  the  matters 
alledged  in  said  complaint ;  that  no  grant  or  patent  from  the 
crown  of  Great  Britain,  prior  to  the  revolution,  or  from  the 
people  of  the  state  of  New- York,  since  that  event,  is  set  up  or 
pretended  therein;  that  no  such  adverse  possession  as  is  set  up 
in  that  part  of  said  answer  can  be  taken  or  held  against  the 
plaintiffs ;  that  no  statute  is  referred  to,  n^r  is  the  benefit  of 
any  particular  statute  of  limitation  claimed  or  pretended  as  a 
bar  to  the  relief  demanded  by  the  complaint." 

John  Van  Buren,  for  the  plaintiffs. 

N.  Hilly  Jun.  and  &  Beardslet/j  for  the  defendant 
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Cady,  J.  The  questions  now  to  be  decided  are  questions  of 
law,  arising  on  the  face  of  the  complaint,  the  answer  of  the  stat- 
ute of  limitations  and  the  demurrer  thereto. 

The  plaintiffs  have  commenced  this  action  to  vacate  letters 
patent  granted  by  King  George  the  second,  on  the  19th  day  of 
November,  1737,  to  William  Corry  and  others,  for  25,400  acres 
of  land  now  situated  in  the  county  of  Montgomery.  The  grant 
was  made  upon  the  conditions  that  the  grantees  should,  within 
three  years  after  the  date  of  the  patent,  effectually  cultivate 
three  acres  of  every  fifty  acres,  and  within  seven  years  after  the 
first  day  of  May  next  after  the  date  of  the  letters  patent,  settle 
thirteen  families  on  the  land  granted.  The  grant  was  also  made 
subject  to  the  payment  of  a  rent  of  two  shillings  and  six  pence 
sterling,  for  each  one  hundred  acres  of  the  land  granted.  The 
plaintiffs  seek  to  have  the  letters  patent  vacated,  for  four  causes, 
which  would  by  the  common  law  have  required  different  modes 
of  proceedings : 

First.  Because  the  letters  patent  were  obtained  upon  false 
suggestions. 

Secondly.  Because  the  interest  of  the  Lieutenant  Crovemor 
George  Clarke,  in  procuring  the  letters  patent,  was  concealed 
from  the  council  and  from  the  crown. 

Thirdly.  Because  the  names  of  twelve  of  the  patentees  were 
made  use  of  in  trust  for  William  Corry ;  and. 

Fourthly.  Because  the  conditions  of  settlement  have  not  been 
performed. 

If  the  king  might  successfully  have  taken  these  four  objec- 
tions to  the  letters  patent,  his  right  of  action  as  to  the  first  three 
accrued  as  soon  as  the  letters  were  issued ;  and  as  to  the  fourth, 
on  the  19th  of  November,  1740,  and  the  2d  of  May,  1745.  If 
there  was  good  cause  for  the  first  objection  to  the  letters  pa- 
tent, the  king  was  entitled  to  a  scire  facias  to  repeal  them. 
If  the  second  and  third  objections  were  well  founded,  the  king 
might  have  had  a  bill  in  equity  to  compel  a  surrender  of  the 
letters  patent.  ( The  Attorney  General  v.  Vernon,  Brown  and 
Boheme,  1  Vem.  Rep.  277,  281,  888,  388.)  If  the  conditions 
of  settlement  were  not  performed,  the  king's  remedy  was  by  an 
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inquest.  By  the  first  three  objections,  the  plaintiffs  seek  to 
have  the  letters  patent  repealed  because  they  were  tainted  with 
fraud.  By  the  fourth  objection  it  is  assumed  that  the  letters 
patent  were  originally  valid,  but  that  the  grantees  have  forfeited 
the  estate  granted,  by  the  non-performance  of  the  conditions 
that  three  acres  of  every  fifty  acres  should  be  effectually  culti- 
vated within  three  years,  and  that  thirteen  families  should  be 
settled  on  the  land  within  seven  years  after  the  first  day  of 
May,  1738. 

What  authority  have  the  plaintiffs  to  unite  these  four  objec- 
tions in  one  action,  commenced  to  vacate  the  letters  patent?  If 
they  have  any  such  authority,  its  origin  must  be  found  in  2  R.  S, 
578,.  }  12,  and  the  subdivisions  of  that  section,  which  are  as 
follows :  "  A  writ  of  scire  facias  may  also  be  issued  out  of  the 
supreme  court  of  this  state,  in  behalf  of  the  people  of  this  state, 
upon  the  relation  of  the  attorney  general,  or  of  any  private  per- 
son, for  the  purpose  of  vacating  and  annulling  any  letters  patent 
granted  by  the  people  of  this  state,  in  the  following  cases : 

1.  Where  it  shall  be  alledged  that  such  letters  patent  were 
obtained  by  means  of  some  fraudulent  suggestion  or  conceal- 
ment of  a  material  fact,  made  by  the  person  to  whom  the  same 
were  issued,  or  made  with  his  consent  or  knowledge : 

2.  Where  it  shall  be  alledged  that  such  letters  patent  were 
issued  through  mistake,  and  in  ignorance  of  some  material  fact : 

S.  Where  the  patentee,  or  those  lawfully  claiming  under  him, 
shall  have  done  or  omitted  any  act,  in  violation  of  the  terms  and 
conditions  upon  which  such  letters  patent  were  granted;  or 
shall  by  any  other  means,  have  forfeited  the  interest  acquired 
under  the  same.'^ 

It  will  be  perceived  that  this  section  is  in  terms  limited  to 
letters  patent  granted  by  the  people  of  this  state. 

By  section  428,  of  the  code  of  procedure,  "  the  writ  of  scire 
facias,  the  writ  of  qtw  warranto,  and  proceedings  by  informa- 
tion in  the  nature  of  quo  warranto  were  abolished.  This  took 
away  the  remedy  given  by  the  revised  statutes.  But  a  new 
remedy  was  given  by  the  433d  section,  which  is  as  follows  s 
*'  An  action  may  be  brought  by  the  attorney  general^  in  the 
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name  of  the  people  of  this  state,  for  the  purpose  of  vacating  or 
annulling  letters  patent  granted  hy  the  people  of  this  state^  in 
the  following  cases : 

1.  When  he  shall  have  reason  to  believe  that  such  letters  pa- 
tent were  obtained  by  means  of  some  fraudulent  suggestions,  or 
concealment  of  a  material  fact,  made  by  a  person  to  whom  the 
same  were  issued  or  made,  or  with  his  consent  or  knowledge ;  or, 

2.  When  he  shall  have  reason  to  believe,  that  such  letters 
patent  were  issued  through  mistake,  or  in  ignorance  of  a  mate- 
rial fact ;  or, 

8.  When  he  shall  have  reason  to  believe  that  the  patentee, 
or  those  claiming  under  him,  have  done  or  omitted  an  act,  in 
violation  of  the  terms  and  conditions  on  which  the  letters  patent 
were  granted,  or  have,  by  any  other  means,  forfeited  the  inter- 
est acquired  under  the  same." 

The  remedy  given  in  this  section,  as  in  the  revised  statutes, 
is  in  terms  confined  to  letters  patent  granted  by  the  people  of 
this  state. 

It  was  insisted  on  the  argument;  by  the  counsel  for  the  plain- 
tiffs, that  the  letters  patent  in  this  case,  granted  by  George  the 
second,  in  the  year  1737,  and  38  years  before  the  plaintiffs 
claimed  to  be  sovereign  and  independent,  were  to  be  deemed  to 
be  letters  patent  granted  by  the  people  of  this  state.  But  the 
argument  of  the  learned  counsel  failed  to  satisfy  me,  that  an  act 
done  by  George  the  second,  could  be  regarded  as  done  by  the 
plaintiffs ;  and  unless  the  letters  patent  granted  by  George  the 
second  can  legally  be  adjudged  to  have  been  granted  by  the 
people  of  this  state,  there  is  no  law  by  which  this  action  can  be 
maintained.  If,  in  coi^jbemplation  of  law,  the  letters  patent  set 
out  in  the  complaint  were  granted  by  the  people  of  the  state  of 
New- York,  it  ought  to  have  been  alledged  in  the  complaint  that 
they  were  so  granted.  But  instead  of  that,  it  is  alledged,  tha^ 
"  on  or  about  the  19th  day  of  November,  1737,  letters  patent, 
under  the  great  seal  of  the  colony  of  New- York,  signed  by  the 
Lieutenant  Governor  George  Clarke,  and  bearing  date  on  the  day 
last  mentioned,  were  issued  by  the  said  Lieutenant  Governor 
Ge(»rge  Clarke,  to  the  said  William  Corry,"  &^c.  The  act  of  the 
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9thof  Maorch,  1793.  chap.  44,  shows,  that  the  legislature  made  a 
distinction  between  letters  patent  granted  under  the  great  seal 
of  this  state,  and  letters  patent  granted  under  the  great  seal  of 
the  colony  of  New-York.  By  the  first  section  of  that  act,  it  was 
made  the  duty  of  the  secretary  of  this  state,  as  soon  as  might 
be,  after  the  first  day  of  January,  1801,  to  make  out  an  abstract 
of  all  lands  granted  by  letters  patent  under  the  great  seal  of 
this  state,  which  contained  a  condition  of  actual  settlement,  and 
deliver  the  same  to  the  surveyor  general,  and  he  was  to  make 
inquiry,  and  if  he  found  any  lands  granted  on  such  condition 
which  were  not  actually  settled,  he  was  to  give  notice  to  the 
attorney  general,  who  was,  without  delay,  to  cause  an  inquisi- 
tion to  be  taken,  to  ascertain  whether  the  lands  had  been  for- 
feited by  the  non-performance  of  such  condition.  By  the  third 
section  of  that  act,  it  was  the  duty  of  the  surveyor  general,  as 
soon  as  might  be  after  the  1st  of  January,  1798,  to  make  in- 
quiry if  any  lands  within  this  state  were  granted  while  this 
state  was  the  colony  of  New-York,  by  letters  patent  under  the 
great  seal  of  the  said  colony,  on  condition  that  actual  settlement 
should  be  made  thereon ;  and  if  he  found  any  lands  so  granted, 
and  the  condition  not  performed,  he  was  to  make  a  report  there- 
of to  the  attorney  general,  who  was,  as  soon  as  might  be,  to 
proceed  for  the  recovery  thereof  by  the  people  of  this  state.  To 
that  section  was  added  this  proviso:  ^^ provided  always,  that 
nothing  in  the  last  preceding  section  mentioned  shall  extend  to 
any  lands  for  which  the  quit-rent  and  commutation  for  quit-rents 
shall  have  been  paid,  or  may  hereafter  be  paid,  in  conformity  to 
law."  (3  Cfreenl.  L.  N.  Y.  p.  70.)  This  may,  with  much  propriety, 
be  deemed  a  legislative  enactment,  that  no  patent  granted  by  the 
crown  should  be  forfeited  to  the  people,  in  case  the  person  claim- 
ing under  the  patent  had  paid  or  should  thereafter  pay  the  quit- 
rents  and  commutation  for  quit-rents.  The  duty  which  was  im- 
posed upon  the  surveyor  general  and  the  attorney  general  by 
the  third  section  of  this  act,  has,  as  to  the  lands  in  question, 
been  neglected  for  52  years,  unless  the  surveyor  general  on 
examination  found  that  these  lands  had  been  settled,  or  that  the 
quit-rents  and  the  commutation  for  quit-rents  had  been  paid. 
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The  first  section  of  this  act  was  in  substance  re-enacted  in 
1801,  by  1  R.  L.  301,  §  16  ;  but  the  third  section  was  not  re- 
enacted,  nor  was  it  repealed.  The  general  repealing  clause  of 
the  act  of  the  8th  of  April,  1801,  extended  only  to  all  acts  and 
parts  of  acts  theretofore  passed,  which  came  within  the  purview 
and  operation  of  any  act  passed  during  the  then  session  of  the 
legislature,  commonly  called  the  revised  acts.  The  third  section 
of  the  act  of  1793,  ch.  46,  (unless  it  lost  all  its  force,  as  it  prob- 
ably has,  by  lapse  of  time)  prescribes  the  only  mode  by  which 
the  plaintiffs  can  prosecute  for  the  non-performance  of  the  con- 
ditions  of  settlement,,  for  lands  granted  by  the  crown,  unless  a 
new  remedy  was  given  by  2  R,  S.  578,  §  12,  above  stated.  That 
section  took  effect  on  the  first  day  of  January,  1830,  and  on  the 
20th  day  of  April  in  that  year,  the  legislature  passed  an  act  by 
which  it  was  provided  as  follows :  '*  the  right  reserved  to  the 
state  of  vacating  the  grants  made  by  patent,  founded  upon  the 
condition  that  actual  settlements  should  be  made  upon  the  lands 
granted,  within  the  periods  mentioned  in  said  patents,  is  hereby 
released  to  the  patentees,  their  heirs  and  assigns."  This  release 
of  the  condition  rendered  the  third  subdivision  of  the  12th  sec- 
tion, above  referred  to,  nearly  useless — and  there  is  no  necessity 
to  limit  the  operation  of  that  release  to  patents  granted  by  the 
people  of  the  state.  GitLzens  who  then  held  under  grants  from 
the  crown,  were  as  well  entitled  to  be  released  from  the  perform* 
ance  of  the  condition  of  settlement  as  those  who  held  under 
grants  from  the  people ;  and  if  that  release  can  be  understood 
as  extending  to  grants  made  before  as  well  as  those  made  after 
the  revolution,  it  will  furnish  a  perfect  answer  to  one  of  the 
grounds  upon  which  the  plaintiffs  seek  to  have  the  letters  patent 
vacated ;  and  as  the  release  is  found  in  a  public  statute,  it  may 
now  be  taken  into  consideration. 

Originally  a  scire  facias  to  vacate  a  patent,  might  have  been 
prosecuted  in  three  cases.  First.  "  When  the  king  by  letters 
patent  granted  by  several  letters  patent  one  and  the  self 
fBamo  thing  to  several  persons,  the  first  patentee  could  have  a 
scire  facias  to  repeal  the  second.  Secondly.  When  the  king 
granted  a  thing  upon  false  suggestions,  he  might  by  scire  facias 
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repeal  his  own  grant.  Thirdly.  When  the  king  granted  any 
thing  which  by  law  he  could  not  grant,  he  might  have  a  scire 
facias  to  repeal  his  own  letters  patent."  (4  Inst.  88.  4  Bac.  Ah. 
416,  tit.  Scire  Facias  on  Letters  Patent.) 

A  scire  facias  should  be  founded  on  a  record ;  and  when  it  is 
brought  for  a  forfeiture  of  the  patent  or  other  thing  in  another 
jourt,  there  ought  to  be  an  office  found  in  such  other  court  before 
the  scire  facias  issues.  (9  Coke's  Rep.  96.  3  Lev.  228.  4  Bac. 
Ab.  416,  above  cited.)  In  some  cases  the  king  was  held  to  be 
seised  as  soon  as  the  inquest  was  found  that  a  condition  of  a 
grant  had  been  broken.    (9  Coke,  95.) 

The  first  ground  on  which  the  plaintiffs  claim  to  vacate  the  • 
letters  patent  is,  that  they  were  granted  upon  false  suggestions. 
The  false  suggestions  for  which  the  king  might  have  a  sdre 
facias  to  repeal  his  own  letters  patent,  must  appear  upon  the 
face  of  the  patent ;  otherwise  the  letters  patent  must  be  vacated 
upon  a  bill  in  equity  {^Attorney  General  v.  Yemo^  Brown 
and  Boheme,  1  Vem.  277,  281,  283.)  The  reason  assigned  in 
that  case,  in  support  of  the  bill,  was,  that  no  scire  facias  would 
lie,  because  the  fraud  did  not  appear  in  the  body  of  the  grant. 
What  are  the  representations  appearing  in  the  body  of  the  let- 
ters patent  in  this  case,  which  are  alledged  to  be  false  ?  That . 
"  upon  the  encouragement  given  to  the  petitioner  and  his  assch 
ciates  by  an  advertisement  in  NoT^^mber,  1734,  published  by 
order  of  the  governor  of  the  province  of  New- York,  with  the 
advice  and  consent  of  the  council,  they  had  engaged  a  sufficient 
number  of  families  of  their  friends  and  acquaintances  to  remove 
from  Ireland  into  the  said  province  to  settle  100,000  acres  of 
land,  if  the  petitioner  could  find  so  much  fit  for  cultivation  and 
improvement,  and  that  having  for  that  purpose  undertaken  a 
voyage  from  Ireland  into  this  province  at  great  expense :  he 
therefore  prayed,"  &c.  It  is  not  enough  that  these  suggestions 
were  false.  They  must  have  been  ^material,  or  they  could  fur- 
nish no  cause  for  vacating  the  patent.  How  was  it  material 
whether  the  petitioner  had  or  had  not  seen  an  advertisement 
published  by  order  of  the  governor  and  council  of  the  province  ? 
How  was  it  material  whether  the  petitioner  and  his  associates 
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had  engaged  a  sufficient  number  of  families  of  their  friends  and 
acquaintances  to  remove  from  Ireland  into  said  province,  to  settle 
100,000  acres  of  lands  ?  How  was  it  material,  whether  the  peti- 
tioner had  or  had  not  for  that  purpose  undertaken  a  voyage  from 
Ireland  into  this  province  at  great  expense  ?  These,  according 
to  the  recitals  in  the  patent,  were  all  matters  which  were  past ; 
and  it  was  wholly  immaterial  to  his  majesty  whether  they  were 
true  or  false. 

In  Sir  Thtymas  Wroth^s  case,  (2  Plowd.  454,  5,)  the  patent 
recited  "  that  Sir  Thomas  had  been  appointed  by  the  king,  gen- 
tleman usher  of  the  privy  chamber  to  his  son  Prince  Edward — 
that  he  had  served  the  prince  from  the  feast  of  the  annunciation 
of  our  lady,  in  the  36th  year  of  his  reign^  until  the  making  of 
the  patent,  and  had  not  then  received  any  allowance  for  it — ^he 
gave  and  granted  to  him  for  his  attendance  all  that  time  as  much 
money  as  the  annuity  of  £20  amounted  unto,  from  the  said  feast 
of  the  annunciation,  in  the  said  36th  year  of  his  reign,  until  the 
making  of  the  said  patent,  to  be  paid,"  Sec.  Sir  Thomas  had 
petitioned  to  be  paid  the  annuity,  but  had  not  in  his  petition 
averred  that  he  had  done  any  service  before  the  patent  was 
issued.  The  court  gave  judgment  that  he  should  have  the  said 
sum,  although  he  omitted  to  aver  that  he  did  the  service  before 
Ihe  ^ate  of  the  patent ;  and  added,  "  for  such  service  is  a  thing 
passed  and  executed,  and  not  executory,  so  that  the  king  shall 
not  avail  himself  of  that  which  is  passed,  and  therefore  such 
recital  is  not*  material  whether  it  be  true  or  false."  The  sug- 
gestion, concealment  or  ignorance,  must  be  of  a  material  fact. 
{The  case  of  Alton  Woods,  1  Coke's  Rep,  43.  2  R.  S.  578, 
§12.  Code,  §433.) 

The  king,  by  the  letters  patent,  in  effect,  says  to  William  Cor- 
ry :  "  I  shall  not  grant  lands  to  you  for  any  thing  you  have 
done  ;  but  I  will  make  the  grant  for  the  consideration  that  you 
shall  pay  therefor  a  certain  rent,  and  within  three  years  effect- 
ually cultivate  three  acres  of  every  fifty  acres  of  the  land  granted, 
andy  by  the  first  of  May,  1745,  have  thirteen  families  settled 
thereon ;  and  if  you  fail  to  pay  the  rent,  I  shall  compel  you  to 
pay :  if  yau  fsil  to  make  the  settlement,  I  shall  take  the  land 
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from  you.  Although  you  have  in  your  petition  alledged  that 
you  and  your  associates  have  engaged  a  sufficient  number  of 
families  of  your  and  their  friends  and  acquaintances  to  remove 
from  Ireland  into  my  province  of  New- York,  to  settle  100,000 
acres  of  land,  yet  I  care  nothing  for  that :  all  I  ask  in  relation 
to  the  settlement  is,  that  you  have  three  acres  of  each  fifty  cul- 
tivated, and  have  thirteen  families  settled  on  the  land  in  seven 
years  from  the  first  of  May  next ;  and  I  care  not  whether  they 
are  Irish,  Scotch,  Dutch,  or  Yankee  families,"  Unless  the  facts 
recited  formed  a  part  of  the  consideration  for  the  grant,  and  I 
am  of  opinion  that  they  did  not,  they  were  immaterial,  and  could 
at  no  time,  have  furnished  any  cause  for  vacating  the  patent. 

The  second  ground  for  vacating  the  letters  patent  alledged  in 
the  complaint  is,  that  the  Lieutenant  Governor  George  Clarke 
was  interested  in  the  grant,  and  that  that  interest  was  fraudu- 
lently concealed  from  the  colonial  council  and  the  crown.  A 
man  intrusted  with  power  by  his  sovereign  ought  not  to  use 
that  power  to  his  own  advantage  and  to  the  injury  of  his  sove- 
reign, and  if  he  do,  he  ought  to  be  punished.  But  if  in  this 
case,  the  usual  rent  was  reserved  to  the  crown,  and  the  usual 
condition  of  settlement  inserted  in  the  patent,  how  was  the 
crown  defrauded  ?  The  complaint  makes  no  suggestion  that  the 
letters  patent  do  not  contain  the  full  rent,  and  all  the  reserva- 
tions and  conditions  in  favor  of  the  king  which  were  at  that  day 
usually  inserted  in  letters  patent ;  nor  does  the  complaint  con- 
tain a  suggestion  that  any  fraud  was  practiced  to  the  prejudice 
of  the  king.  I  deny  that  the  judicial  history  of  the  world  can 
furnish  an  example,  where  an  emperor,  a  king,  or  a  republic, 
whether  heathen  or  Christian,  has,  before  this,  brought  a  subject 
or  citizen  into  court  to  answer  for  a  fraud  committed  by  some 
person  through  whom  he  claims  title,  one  hundred  and  twelve 
years  before  he  was  called  on  to  answer.  In  the  days  of  Me- 
thuselah, witnesses  might  have  been  found  to  testify  in  relation 
to  a  fraud  one  hundred  and  twelve  years  after  it  was  committed; 
but  it  would  now  be  idle  to  attempt  to  find  such  witnesses.  And 
does  not  the  well  being  of  the  state,  and  the  interest  and  secu- 
ritj  of  individuals  demand,  that  even  sovereigns  shall  not  com- 
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mence  actions  founded  on  transactions  in  relation  to  which  no 
man  now  living  is  old  enough  to  testify  ?  The  members  of  the 
colonial  council,  and  the  king,  from  whom  it  is  alledged  the 
interest  of  lieutenant  Governor  George  Clarke  was  fraudulently 
concealed,  have  long  since  returned  to  their  original  dust,  and 
no  one  but  Him  who  rules  in  Heaven  can  know  what  was  or 
what  was  not  concealed  from  them.  If  a  claim  so  stale  as  this 
be  countenanced  in  any  court,  no  man  holding  under  a  colonial 
grant  can  have  perfect  confidence  in  his  title.  ^ 

The  third  objection  is,  that  some  of  the  patentees  named  in 
the  letters  patent,  were  trustees  for  William  Gorry,  and  released 
to  him  soon  after  the  grant  was  made.  Every  lawyer  who  has 
had  occasion  to  trace  titles  back  to  colonial  grants  must  know, 
that  it  is  not  unusual  to  find  in  the  secretary's  office,  convey- 
ances from  some  of  the  patentees  to  others  soon  after  the  grant ; 
and  if  such  conveyances  are  to  be  regarded  as  evidence  of  fraud 
which  will  justify  a  court  in  vacating  the  letters  patent,  it  would 
create  confusion  and  uncertainty  as  to  the  title  to  lands  held 
under  grants  from  the  crown.  An  objection  of  this  kind  was 
made  at  a  very  early  day,  in  the  cases  of  Herman  Le  Roy  and 
others  v.  Peter  Servis  and  others,  (1  Gained  Cos.  in  Err,  3 ; 
2  Id.  175 ;)  William  Laight  and  others  v.  John  Morgan  and 
others,  (1  John.  Cas.  429 ;)  and  the  case  of  Herman  Le  Roy 
and  others  v.  Lewis  Veeder  and  others,  {Id.  417.)  These  were 
all  cases  in  which  the  names  of  the  patentees  had  been  used  in 
trust  for  Sir  William  Johnson  ;  and  the  bill  in  each  case,  was 
filed  by  persons  claiming  through  him,  for  a  discovery  and  re- 
lief. The  bills  alledged  that  the  names  of  the  patentees  had 
been  used  for  the  benefit  of  Sir  William  Johnson ;  and  that^ 
after  the  patents  had  been  issued,  the  patentees  had  conveyed 
to  him ;  and  that  the  conveyances  had  been  lost.  Some  or  all 
of  the  defendants  in  each  of  the  causes  demurred  to  bill.  One 
cause  of  demurrer  stated  in  each  case,  was,  in  substance,  "that 
the  agreement,  alledged  to  have  been  made,  between  Sir  William 
Johnson  and  the  patentees  was  illegal  and  not  entitled  to  the 
aid  of  a  court  of  equity."  The  chancellor  allowed  the  demur- 
rers, and  the  causes  were  taken  by  appeal  to  the  court  fi>r  thd 
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correotion  of  errors,  where  Benson,  justice,  gave  the  opinion  of 
the  conrt,  and  in  relation  to  the  above  cause  of  demurrer,  he 
said,  ^^  The  supposed  illegality  of  the  agreement  between  the 
original  patentees  and  Sir  William  Johnson,  consists  in  its  being 
in  oontrayention  of  the  instructions  from  the  king  to  the  gov- 
ernor, restraining  the  patents  for  lands  to  a  quantity  not  exceed- 
ing 1000  acres  to  each  patentee.  The  futility  of  this  regulation 
was  soon  discovered,  and  the  instruction  was  for  near  half  a 
century  before  the  patent  mentioned  in  the  bill  issued  consid- 
ered altogether  as  a  dead  letter^  and  a  compliance  with  it  a 
mere  matter  of  form^^  &c.  The  opinion  of  Justice  Benson  is 
entitled  to  great  respect ;  he  was  a  distinguished  lawyer  before 
the  revolution ;  he  was  the  attorney  general  of  the  state  during 
the  war,  and  appointed  a  justice  of  the  supreme  court  in  the 
year  1794.  He  must  have  been  well  acquainted  with  the  man- 
ner of  doing  business  under  the  colonial  government.  These 
causes  brought  to  the  notice  of  the  court  for  the  correction  of 
errors,  patents  for  more  than  98,000  acres  of  land,  which  had 
been  granted  to  trustees  for  the  benefit  of  Sir  William  John- 
son. That  court  was,  in  part,  composed  of  one  branch  of  the 
legislature ;  and  if  it  was  then  deemed  good  cause  for  vacating 
letters  patent,  that  the  patentees  named  in  the  patent  were 
trustees  for  others,  how  did  it  happen  that  the  then  agents  of 
the  people  did  not  take  the  necessary  steps  to  have  the  patents 
vacated  ?  The  late  Chief  Justice  Spencer  was  then  of  counsel 
for  some  or  all  of  the  respondents ;  and  within  three  years 
thereafter,  he  was  appointed  attorney  general ;  and  if  he  be- 
lieved these  patents  invalid,  it  was  his  duty  to  have  commenced 
proceedings  to  vacate  them.  But  he  did  no  such  thing ;  and 
BQ  man  living  will  say  that  he  ever  neglected  a  public  duty. 

In  the  case  of  the  Mayor  of  Hull  v.  Homer,  {Cowper^s  Sep. 
110,)  Lord  Mansfield  said,  "  I  remember  in  general,  though  I 
can  not  recollect  the  particulars  of  it,  a  case  in  the  Dutchy  Courts 
between  the  king  and  Mr.  Brown  of  Snelbrook.  It  was  before 
the  late  nuUum  iempus  bill  The  evidence  in  support  of  the 
tidei  was,  a  possession  and  enjoyment  of  one  hundred  yean; 
tad  I  held  that  though  such  poeaession  and  enjoyment  could 
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Bot  oonelade  as  a  positive  bar,  because  there  was  no  statute  of 
fimitatioBS  against  the  crown,  jet  it  might  operate  as  eyidenoe 
against  the  crown  of  right  in  the  defendant,  if  the  claim  could 
have  a  legal  commencement,  though  such  commencement  could 
not  be  shown."  Even  without  a  patent,  and  without  a  statute 
of  limitation,  Lord  Mansfield  held  that  a  possession  of  one  bun* 
dred  years  was  evidence  of  a  right  against  the  crown. 

In  the  case  of  the  Attorney  General  v.  Vernon^  Broum  and 
Boheme^  already  referred  to,  the  patent  was  issued  on  the  81st 
of  November,  1683,  and  the  cause  was  first  before  the  court  for 
argument  in  Michaelmas  term,  1684 ;  and  the  counsel  for  the 
defendants  in  that  case,  in  order  to  show  the  danger  of  question* 
ing  the  validity  of  letters  patent  by  English  bill  in  chancery, 
said,  '^  And  since  ntdlum  tempus  occurrit  regi^  nothing  hinders 
but  they  may  go  back  and  repeal  letters  patent  made  by  King 
James,  or  as  much  further  back  as  they  please."  To  which  the 
attorney  general  (at  page  281)  answered :  "  There  could  be  no 
such  danger,  as  was  pretended,  to  ancient  patents ;  for  that  the 
equity  will  not  be  the  same  against  an  ancient  patent  when 
there  has  been  a  long  enjoyment  under  it,  as  against  a  patent 
newly  passed  and  fresh  in  agitation ;  and  as  to  ancient  patents, 
it  shall  be  presumed  the  king  intended  a  bounty,  which  will 
alter  the  case."  On  the  second  argument,  the  counsel  for  the 
defendants  (at  page  886)  said,  ^'  It  is  a  matter  much  in  derog*- 
tion  of  his  majest/s  grants,  that  they  should  be  impeached  an 
the  pretenses  in  the  information,  and  of  dangerous  CQUsequence 
to  aU  patentees,  especially  if  the  succeeding  king  shall  avoid 
his  predecessor's  grant  on  pretense  of  an  over  value."  The  loord 
chancellor  answered  that  objection,  (cm  page  890,)  by  saying: 
"As  soon  as  the  late  king  was  informed  of  the  over  value,  he 
gave  directions  for  setting  aside  this  patent,  which  answered 
tiie  o6jeetian  of  a  succeeding  king's  avoiding  his  predecessor's 
grants."  The  lord  chancellor  must  have  supposed  there  was 
aome  fierce  in  the  objection,  or  he  would  not  have  answered  it. 

The  king,  in  whose  time  the  letters  patent  now  the  subject  of 
oenmderation  were  granted,  lived  about  twenty-three  years  after 
tiiey  were  issued,  but  made  no  objection  to  them ;  and  his  sue- 
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cessor  remained  the  acknowledged  sovereign  of  the  colony  of 
New-York  until  the  14th  of  October,  1775,  and  he  made  no  at- 
tempt to  impeach  them.  But  did  he  do  nothing  to  confirm  them  ? 
All^ongh  it  be  true  that  neither  the  king  nor  the  plaintiffs  are 
to  be  bound  by  the  acts  of  agents,  yet  it  may  be  insisted  that 
public  acts  of  legislation  are  not  to  be  regarded  as  the  acts  of 
agents,  but  of  the  sovereign ;  and  when  a  thing  is  demanded  by 
a  public  law,  it  goes  in  confirmation  of  the  contract  in  virtue  of 
which  the  demand  is  made,  as  much  so  as  an  individual  would 
confirm  a  contract  by  reiterated  demands  of  its  perfermance  by 
the  other  party.  It  has  already  been  stated,  that  the  lands  in 
dispute  were  granted  subject  to  the  payment  of  an  annual  rent 
about  equal  to  $83,  payable  to  the  king  or  his  successors.  After 
the  death  of  King  George  the  second,  and  on  the  8th  day  of  Janu- 
ary, 1762,  and  more  than  twenty-four  years  after  the  letters 
patent  were  issued,  the  colonial  legislature  passed  an  act  enti- 
tled ^  An  act  for  the  more  effectual  collecting  of  his  majesty's 
quit-rents  in  the  colony  of  New- York."  By  the  first  section  of 
that  act,  provision  was  made  for  the  collection  of  quit-rents  due 
on  grants  made  to  towns  ;  and  the  second  section  begins  as  fol- 
lows :  '^  And  for  the  more  regular  and  orderly  collecting,  gather- 
ing «nd  paying  quit-rents  due  and  to  become  due  from  a//  other 
grants  and  patents  for  lands  within  this  colony,  Be  it  enacted," 
Sec.  Here  is  a  demand  by  a  public  law  of  the  rent  then  due 
upon  the  letters  patent  which  are  now  the  subject  of  considera** 
tion ;  and  by  the  4th  section  of  the  act,  provision  was  made  for 
the  sale  of  the  lands  unless  the  quit-rents  were  paid.  Whether 
they  were  paid,  can  not  be  the  subject  of  inquiry  upon  this  de- 
murrer ;  but,  a  public  law  demanding  payment  of  the  rent,  may, 
as  well  as  any  other  public  law,  be  looked  at  in  deciding  the 
questions  raised  by  the  demurrer. 

Have  not  these  letters  patent  been  confirmed  by  the  plaintiffs, 
either  expressly  or  by  implication  ?  When  the  plaintiffs,  on  the 
20th  day  of  April,  1777,  made  a  constitution,  they  ordained 
*'  that  all  grants  of  land  within  this  state,  made  by  the  king  of 
Great  Britain,  or  persons  acting  under  his  authority,  after  the 
14th  day  of  October,  1775,  shoidd  be  null  and  void ;  but  that 
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nothing  in  this  constitntion  contained  shall  be  construed  to  affeci 
any  grants  of  land  within  this  state  made  by  the  authority  of 
said  king  or  his  predecessors,  or  to  annul  any  charters  to 
bodies  politic,  by  him  or  them,  or  any  of  them,  made  prior  to 
that  day."  Although  this  part  of  the  constitution  does  not  in 
terms  confirm  all  previous  grants,  yet,  from  that  day  until  this 
action  was  ordered,  it  has  been  regarded  as  such  confirmation. 
How  otherwise  has  it  happened  that  the  records  of  no  court  in 
this  state  show  that  the  plaintifis,  from  the  14th  day  of  Octoberi 
1775,  until  this  action  was  commenced,  oyer  made  an  effort  to 
take  from  a  citizen  his  lands,  under  pretense  that  the  letters 
patent  under  which  he  claimed  were  obtained  from  King  George 
the  second  by  fraud  ?  Every  man  who,  on  the  20th  day  of  April, 
1777,  owned  an  inch  of  land  in  this  state,  held  it  under  a  grant 
from  the  king,  or  under  a  Dutch  grant ;  and  who  for  a  moment 
can  suppose  that  the  men  who  made  and  sanctioned  the  oonsti- 
tution  would  have  consented  to  it,  if  they  had  understood  that 
ihm  title  to  the  lands  on  which  they  had  lived  for  forty  years 
might,  at  any  time  before  the  year  1850,  be  taken  from  them  or 
their  children,  because  the  king  had  been  cheated  in  the  year 
1787? 

The  plaintiffs  were,  from  1776  to  1788,  engaged  in  a  war  with 
the  king,  to  take  from  him  all  his  lands,  tenements  and  heredita- 
ments,  south  of  what  is  now  the  south  line  of  the  Ganadas,  and  east 
of  the  Mississippi  to  the  Atlantic  ocean ;  but  before  they  were 
half  through  that  war,  being  confident  of  ultimate  success,  they, 
by  their  senate  and  assembly,  on  the  22d  day  of  October,  1779, 
enacted,  '^  That  the  absolute  property  of  all  messuages,  lands, 
tenements  and  hereditaments,  and  of  all  rents,  royalties,  fran* 
chises,  prerogatives,  privileges,  escheats,  forfeitures,  debts,  dues, 
duties  and  services,  by  whatsoever  names  respectively  the  same 
are  called  and  known  in  the  law;  and  all  right  and  title  to  the 
same,  which,  next  and  immediately  before  the  9th  day  of  July  in 
the  year  of  our  Lord  1776,  did  vest  in  or  belong,  or  was  or  were 
due  to  the  crown  of  Great  Britain,  be,  and  the  same  and  each 
and  every  of  them  hereby  are  declared  to  be,  and  ever  since  the 
said  9fli  day  of  July  in  the  year  pf  our  Lord  1776>  to  have  been, 
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and  forever  shall  be,  vested  in  the  people  of  this  state,  in  whom 
the  sovereignty  and  seigniory  thereof  are  and  were  united  and 
vested,  on  and  from  the  said  9th  day  of  July  in  the  year  <^OQr  Lord 
1TT6."  (1  Greenl.  L.  N.  Y.  p.  81,  J 14.)  There  are  no  words 
in  this  section  sufficiently  broad  to  cover  the  claim  now  made  by 
the  plaintiffs.  They  did  not,  in  that  section,  profess  to  claim 
more  than  belonged  to  the  king  immediately  before  the  9th  day 
of  July,  1776 :  they  were  then  at  war  with,  and  intended  to  take 
from  him  all  that  could  be  called  his ;  but  it  can  not  be  supposed 
that  they  intended  to  disturb  each  other^s  title  to  lands  which 
they  respectively  then  held  under  the  crown. 

They  did  not  profess  to  claim  every  right  of  action  which  the 
king  then  had.  Had  he  retained  his  sovereignty  over  the  colony 
of  New- York,  he  might  probably  have  prosecuted  each  member 
of  that  senate  as  a  rebel  and  traitor,  and  forfeited  all  his  lands 
and  tenements.  The  plaintiffs  have  claimed  no  such  right ;  but 
they  did  claim  all  the  lands,  rents^  forfeitures,  debts,  dues,  and 
right  and  title  to  the  same,  which,  next  and  immediately  before 
the  9th  day  of  July,  1776,  did  vest  in  or  belong,  or  was  or  were 
due  to  the  crown. 

The  title  to  the  lands  granted  by  the  letters  patent  now  in 
question,  was  not  vested  in  the  king  immediately  before  that 
day :  he  never  had  that  title ;  his  predecessor  granted  it  away 
in  1737.  But  a  right  to  the  rent  was  vested  in  the  king ;  and 
that  rent  the  plaintiffs,  by  the  act  just  referred  to,  enacted  shonld 
be  vested  in  them  forever  thereafter ;  and  on  the  first  day  of 
April,  1786,  they  passed  an  act  entitled  ^  An  act  for  the  coUeo- 
tion  and  commutation  of  quit-rents."  By  the  4th  section  of  that 
act,  it  was  enacted,  '^  that  whenever  there  shall  be  three  years^ 
quit-rent  due  and  in  arrear  upon  any  grant  or  patent  for  lands 
in  this  state,  or  upon  any  lands  contained  in  such  grant  or  patent| 
it  shall  and  may  be  lawful  for  the  treasurer  of  this  state  for  the 
time  being,  and  he  is  required  to  give  notice,"  &c.  Provision  is 
then  made  for  the  sale  of  lands  on  which  the  quit-rents  shoeld 
not  be  paid  in  pursuance  of  such  notice.  By  this  act  the  plain* 
tiffs  made  it  the  duty  of  their  treasurer  to  demand  payment  o£ 
the  quit-rents  due  or  to  becoznf  due  in  virtue  of  the  letters  p&tent 
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now  the  subject  of  controversy ;  and  this  was  more  than  forty- 
eight  years  after  the  grant  was  made.  What  would  he  said  of 
an  indiyidual,  who  should  make  a  lease  in  fee,  reserving  an  an- 
nual rent,  and  after  demanding  payment  of  the  rent  year  after 
year  for  forty-eight  years,  then  turn  upon  his  tenant,  and  say  to 
him,  "  Deliver  up  your  land  and  your  lease :  your  great-great- 
grandfather obtained  it  from  me  by  false  representations?" 
But  these  demands  of  rent,  proved  by  public  law,  are  not  the 
only  evidence  which  that  law  furnishes  of  the  plaintiffs  having 
confirmed  the  grant.  It  can  not  be  denied  that  the  plaintiffi^ 
intended,  by  the  third  section  and  the  proviso  in  the  act  of  the 
9th  of  March  already  referred  to,  to  waive  the  performance  of 
the  conditions  of  settlement,  in  case  the  owners  of  the  land  had 
paid  or  should  pay  the  quit-rents  and  commutation  of  quit-rents. 
But  it  can  not  be  supposed  that  the  plaintiffs  intended  to  induce 
Ae  owners  of  lands  granted  by  the  crown  to  pay  the  quit-rent 
and  commutation  of  quit-rents,  and  then  say  to  them,  "  You  have 
emptied  your  pockets  into  the  treasury  of  the  state,  and  for  that 
we  waive  the  performance  of  the  conditions  of  settlement  con- 
tained in  the  grant  to  you ;  but  we  will  now  take  your  lands 
from  you,  because  your  great-great-grandfather,  one  hundred  and 
twelve  years  since,  aided  William  Corry  to  cheat  King  George 
the  second!"  Such  conduct  would  be  inconsistent  with  good 
&ith  and  the  honor  of  the  plaintiffs. 

Although  the  question  whether  the  quit-rent  and  commutation 
of  quit-rents  have  been  paid,  can  not  arise  on  this  demurrer,  the 
intent  of  the  plaintiffs  in  passing  the  law  is  a  proper  subject  to 
be  inquired  after.  The  law  shows  that  all  the  plaintiffs  then 
claimed  from  those  who  held  under  grants  from  the  crown  was 
&e  payment  of  the  quit-rent  and  commutation  of  quit-rents. 
The  fact  that  the  plaintiffs  have  never  before  this  commenced  an 
action  to  vacate  a  grant  made  by  the  king,  because  it  was  made 
upon  false  suggestions,  furnishes  strong  evidence  that  the  plain- 
tiffs never  had  the  right  to  bring  such  an  action.  It  was  little- 
ton's  rule,  "  Whatever  never  was,  never  ought  to  be."  (1  Ver--' 
11018,385.) 

I  have  thus  far  examined  the  case,  with  a  view  of  showing 
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that  the  plaintifiis'  claim  is,  at  least,  a  doubtful  one,  though  all 
statutes  of  limitation  were  to  be  disregarded.  I  will  now  exam- 
ine the  question,  whether  this  action  is  barred  by  any  statute  of 
limitation. 

It  was  a  rule  of  the  common  law,  that  no  time  ran  against  the 
king.  If  he  commenced  an  action,  it  could  not  be  said  to  him, 
"  Your  action  is  barred  by  the  lapse  of  time."  But  the  British 
parliament  were  not  satisfied  with  this  prerogative  of  the  king. 
They  deemed  it  necessary  that  the  subject  should  be  protected 
against  the  stale  claims  of  the  crown,  as  well  as  against  the 
claim  of  a  fellow  subject.  "  By  the  statute  21  Jac.  1,  ch.  2,  a 
time  of  limitation  was  extended  to  the  case  of  the  king,  to  wit : 
sixty  years  precedent  to  the  19th  February,  1623.  But  this 
becoming  ineffectual  by  efflux  of  time,  the  same  date  of  limita- 
tion was  fixed  by  statute  9  Geo.  3,  ch.  16,  to  commence  and  bQ 
reckoned  backwards,  from  the  time  of  bringing  any  suit  or  pro- 
cess, to  recover  the  thing  in  question,  so  that  possession  for 
sixty  years  is  now  a  bar  even  against  the  prerogative,  in  dero- 
gation of  the  ancient  maxim,  ^  milium  tempus  accurrit  regi?  " 
(3  Black,  Com.  306,  307.)  The  British  parliament  supposed 
that  if  the  letters  patent  had  been  obtained  by  false  suggestions, 
justice  demanded  that  the  king  should  not,  after  the  lapse  of 
sixty  years,  be  allowed  to  commence  any  proceeding  whatever  to 
vacate  his  grant.  This  statute  of  9  Greo.  3,  was  passed  in  the 
year  1769,  about  32  years  after  these  letters  patent  were  issued ; 
and  the  moment  that  act  took  efiect,  Geo.  3  had  only  about  28 
years  in  which  to  commence  any  proceedings  to  vacate  the  let- 
ters patent  because  obtained  upon  false  suggestions ;  and  had 
he  retained  his  sovereignty  over  the  colony  of  New-York,  his 
right  of  action  for  that  cause  would  have  been  barred  on  the 
19th  day  of  November,  1797 ;  and  his  right  of  action,  if  any  he 
ever  had,  for  the  non-performance  of  the  conditions  of  settle- 
ment, would  have  been  barred,  one  on  the  19th  of  November, 
1800,  and  the  other  on  the  1st  of  May,  1805.  The  statute  of 
9  Geo.  3,  formed  a  part  of  the  law  of  the  colony  of  New- York 
on  the  19th  day  of  April,  in  the  year  1775 ;  and  by  the  85th 
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section  of  the  constitutiou  of  1777,  it  was  made  a  part  of  the  law 
of  this  state. 

If  it  be  admitted,  which  it  is  not,  that  the  plaintiffs  succeeded 
to  all  the  rights  of  cuUwti^  and  the  rights  of  entry  for  condi- 
tions broken,  which  then  belonged  to  the  king,  what  rights  had 
he  as  to  the  lands  in  question  ?  All  he  could  then  claim  was  to 
commence  proceedings  at  any  time  before  the  19th  day  of  No* 
yember,  1797,  to  vacate  the  letters  patent,  or  to  have  an  inquest 
before  the  1st  of  May,  1805,  to  forfeit  the  estate  of  the  paten- 
tees for  the  non-performance  of  the  conditions  of  settlement ; 
and  the  plaintiffs  can  not  reasonably  claim  that  they  were  not 
limited  to  the  same  time  that  the  king  was,  under  whom  they 
claim.  The  plaintiffs  did  not  intend  to  claim  as  much  time  in 
which  to  prosecute,  as  was  allowed  to  the  king.  They  intended 
that  no  citizen  should  have  cause  to  lament  that  a  seven  years' 
struggle  for  independence  was  crowned  with  success,  and  there- 
fore they,  on  the  26th  day  of  February,  1788,  and  more  than 
fifty  years  after  the  letters  patent  now  under  consideration  were 
granted,  passed  an  act  entitled  '^  An  act  for  the  limitation  of 
criminal  proceedings  and  of  actions  and  suits  at  law" — which  be- 
gins with  a  preamble  as  follows :  "  Whereas  it  is  necessary  for 
the  peace  of  society,  that  certain  times  be  limited  for  bringing 
all  actions  and  suits  at  lawJ^ — The  first  section  of  this  act  ia 
substantially  a  copy  of  the  first  section  of  the  statute  of  9  Geo. 
8,  ch.  16,  and  begins  as  follows  :  '^  1.  Be  it  enacted  by  the  peo- 
ple of  the  state  of  New- York,  represented  in  senate  and  assembly, 
and  it  is  hereby  enacted  by  authority  of  t}ie  same,  that  the  peo- 
ple of  the  state  of  New- York  shall  not  nor  vnll^  at  any  time 
after  the  first  day  of  January,  which  will  be  in  the  year  1800, 
sue,  impeach,  question  or  implead  any  person,"  &c.  This  sec- 
tion seems  to  contain  many  unnecessary  words ;  and  as  it  was 
admirably  abbreviated  by  the  late  Chancellor  Kent,  and  the  late 
Judge  Jacob  Badcliffe,  in  the  first  section  of  an  act  in  1  B.  L. 
of  1801,  page  562^  I  shall  cite  the  whole  of  that  section  instead 
of  the  first  section  of  the  act  of  1788.  The  first  section  of  the 
act  of  1801,  is  as  foUows :  "  Be  it  enacted  by  the  people  of  the 
^ate  of  Neuh  Yorkj  represented  in  senate  and  assembly^  That 
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tiie  people  of  this  state  mil  not  sue  or  implead  any  person,  body 
politic  or  corporate,  for  or  in  respect  to  any  lands,  tenements  of 
Hereditaments,  other  than  liberties  or  franchises,  or  the  issaes  or 
profits  thereof,  by  reason  of  any  right  or  title  of  the  said  pebple  to 
the  same,  which  shall  not  hare  accrued  urithin  the  space  of  forty 
years  before  any  suit  or  other  proceedings  for  the  same  be  com- 
menced, miless  the  said  people  or  those  underwhom  they  claim, 
shall  have  received  the  rents  and  profits  thereof,  or  of  some  part' 
thereof,  irithin  the  said  space  of  40  years ;  and  in  every  case 
where  such  title  shall  not  have  accrued  within  the  time'  afore- 
said, unless  such  rents  and  profits  shall  have  been  received  as 
aforesaid,  the  persons,  body  politic  or  corporate  holding  stidi 
'  lands,  tenements  or  hereditaments,  other  than  liberties  or  fran- 
dnses,  shall  freely  hold  and  enjoy  the  same  against  the  said 
I^ople,  and  also  against  all  persons  clainnng  by  or  under  them, 
except  such  persons  shall  claim  by  virtue  of  any  letters  patent 
from  the  said  people,  made  upon  suggestion  of  concealment  or 
wrongful  detaxning,  or  defective  title,  upon  which  a  verdict, 
judgment  or  decree  in  some  court  of  record  in  this  state,  shall 
have  been  given  for  such  lands,  tenements  or  hereditaments  in 
favor  of  the  said  people,  or  of  such  patentee  (xt  grantee,  his  or 
their  heirs  or  assigns,  within  the  said  space  of  forty  years  be- 
fore commencing  any  suit  or  other  proceeding  for  the  same." 

If  the  pfadntifis  can  be  bound  by  any  act  passed  by  their  rep- 
resentatives, they  must  have  been  bound  by  this  act ;  and  after 
the  first  day  of  January,  1800,  they  could  not  sue,  impeach, 
question  or  implead  any  person  for  or  in  any  wise  concerning 
any  manors,  lands,  tenements,  rents  or  hereditaments  whatso- 
ever, or  for  or  in  any  wise  concerning  the  revenues,  issues  or 
IMrofits  thereof,  or  make  any  challenge  or  demand  of,  in  or  to 
the  same,  by  reason  of  any  right  or  title  which  had  not  accrued 
or  grown,  or  which  should  not  thereafter  first  accrue  and  grow, 
within  the  space  of  forty  years  next  before  the  filing,  issuing, 
or  commencing  of  every  such  action,  bill,  plaint,  information  or 
other  suit  or  proceeding.  The  question  here  is,  when  did  the 
oavse  of  action  now  claimed  by  the  plaintiffs  accrue — ^no^  wheb 
did  they  wrest  it  from  the  king  ?    The  complaint  shows  that* 
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the  right  of  action,  for  three  of  the  causes  set  up  in  the  coxn- 
plaint,  accrued  on  the  19th  day  of  November,  1787 ;  and  for 
the  non-performance  of  one  of  the  conditions  of  settlement,  qq 
the  19th  day  of  November,  1740 ;  and  for  the  other  on  the  first 
day  of  May,  1745.  And  the  40  years  limited  in  the  act  last 
referred  to^  expired  as  to  the  first  three  grounds  of  complaint  on 
the  19th  of  November,  1777 ;  and  for  the  other  on  the  19th  of 
November,  1780,  and  on  the  first  of  May,  1785.  But  by  the 
J5th  section  of  that  act,  no  part  of  the  time  between  the  14th  of 
October,  1775,  and  the  21at  of  March,  1783,  was  to  be  taken  as 
a  part  of  the  time  limited ;  and  then  the  plaintiffs  were  barred 
within  the  year  1786,  as  to  three  causes  of  complaint ;  .and  in 
the  years  1789  and  1793,  as  to  the  forfeiture  for  the  nouTper- 
formance  of  the  conditions  of  settlement.  And  if  the  statute  is 
defimed  not  to  Mve  commenced  running  against  the  plaintiffs 
until  the  21st  March,  1783,  then  they  were  barred  in  the  year 
1823.  It  is  not,  therefore,  in  this  action  a  question  of  any  im- 
.portance  whether  the  statute  commenced  running  before  or  on 
the  21st  March,  1783 ;  because,  in  either  case,  the  plaintiffs  are 
barred,  if  they  can  be  barred  by  any  statute  of  limitation. 

In  this  first  section  of  the  act  of  1801,  the  revisers  and  the 
legislature  used  the  words  "i^t/Z  noty^  instead  pf  the  words 
^shall  not  nor  vrilL"  But  it  can  not  be  supposed  that  they 
intc^nded  by  the  change  of  phraseology,  to  weaken  the  force  and 
meaning  of  the  revised  act  and  make  it  no  law,  but  a  ipere 
promise,  which  the  plaintiffs  were  at  liberty  to  disregard  when- 
ever they  pleased.  What  does  an  individual  say  when  he  in- 
tends to  bind  himself?  Does  he  not  say  Ivnll,  or  ItpiU  not  7 
So  when  the  plaintiffs  were  making  a  law  to  bind  themselves, 
tHe  words  "will  not. sue,"  &c.  imposed  on  them  the  obligf^tipa 
,of  A  law,  the  force  of  which  would  not  have  been  increased  hf 
^  the  substitution  of  the  words  "shall  .not  nor  wUl,"  insi^ead  of 
*  ,tibe  words  "  will  not."  When  the  plaintiffs  intended  ,to  bipd 
.themselves,  the  most  appropriate  words  they  could  use  were, 
''the people  of  the  state  will  not  ^?^,"  &c. ;  but,  whether  the 
£r8t  part  of  the  section  of  the  act  of  1801,  be  or.be  not  weak* 
ened  hy  the  uise  of  the  words,  "tpUl  not^^^  instead  of  the  wor4< 
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"  ahall  not  nor  will^^^  by  the  subsequent  part  of  the  section,  un- 
less the  title  and  right  to  sue  has  accrued  within  forty  years,  or 
the  plaintiffs  have  received  the  rents  and  profits  within  that  time, 
the  person  holding  such  lands  shaU  freely  hold  and  enjoy  the 
same  etgainst  the  plaintiffs^  <fcc. 

The  defendant  in  his  answer,  to  which  the  plaintiffs  have  de- 
murred, has  alledged  that  no  right  or  title  to  the  lands  in  ques- 
tion has  accrued  to  the  plaintiffs  within  forty  years  before  the 
commencement  of  this  suit,  end  that  neither  the  plaintiffs  nor 
those  under  whom  they  claim,  have  received  the  rents  and  profits 
of  the  said  lands,  within  the  space  of  forty  years  before  the 
commencement  of  this  suit,  and  that  ever  since  the  conveyance 
by  Edward  Clarke  to  the  defendant's  father,  as  therein  before 
mentioned,  [in  1791,]  he,  the  defendant,  and  his  said  father,  and 
those  deriving  title  from  the  defendant,  have  respectively  been 
in  the  indisputed  possession  and  enjoyment  of  the  said  lands, 
and  have  received  the  rents  and  profits,  claiming  in  good  faith 
to  own  and  be  seised  of  the  said  lands  in  fee  adversely  to  the 
plaintiffs  and  every  other  person  whatever.  All  the  facts  stated 
in  this  answer,  are  admitted  by  the  demurrer.  The  plaintiffs 
have  stated,  as  the  grounds  of  demurrer,  the  following :  "  That 
said  several  matters  do  not,  nor  do  any  or  either  of  them  consti- 
tute any  defense  to  the  matters  alledged  in  the  complaint."  The 
matters  stated  in  the  answer  must  be  examined  in  connection 
with  the  matters  stated  in  the  complaint,  in  order  to  ascertain 
which  of  the  parties  are  entitled  to  judgment. 

The  complaint  shows  that  the  letters  patent,  to  vacate  which 
this  action  was  commenced,  were  granted  under  the  great  seal 
of  the  colony  of  New-York,  on  the  19th  of  November,  1787,.  to 
William  Corry  and  twelve  others.  This  proves  that  the  title 
then  passed  out  of  the  king,  and  vested  in  the  patentees ;  that 
the  twelve  associates  of  William  Corry  conveyed  their  interest. 
in  the  lands  to  him.  This  shows  that  the  title  to  the  whole  was 
in  him,  on  the  14th  or  15th  of  December,  1787.  The  plaintiffs 
then  alledge  in  their  complaint,  that  William  Corry  conveyed 
one  half,  being  12,700  acres  of  the  said  lands,  to  Lieutenant 
Governor  GFeorge  Clarke.    Thus  the  plaintiffs  show  that  the 


1850.]  IN  THE  SUPREME  COURT.  ]49 


The  People  v.  Clarke. 


title  to  12,700  acres  was  in  him.  The  plaintiffs  then  alledge, 
that  the  defendant  George  Clarke,  a  descendant  of  the  said 
lieutenant  Grovemor  George  Clarke,  now  possesses  and  claims 
to  own  under  the  said  letters  patent,  by  inheritance  or  purchase, 
all  the  right,  title  and  interest  in  the  said  lands  conveyed  to 
the  said  Lieutenant  Gt)yemor  Clarke. 

The  plaintiffs  by  their  complaint  show,  that  they  never  had 
any  title  to  the  lands — that  they  never  had  the  possession,  nor 
received  the  rents  and  profits  thereof — ^that  all  they  ever  had, 
or  claim  to  have  had,  was  several  causes  of  action,  the  last  of 
which  accrued  to  the  king,  under  whom  they  claim,  on  the  1st 
of  May,  1745,  more  than  one  hundred  and  five  years  since.  I 
am  inclined  to  believe  that  it  appears  upon  the  face  of  the  com- 
plaint, that  the  claim  of  the  plaintiff  is  barred  by  the  statute 
of  limitations,  and  if  so,  the  defendant  might  safely  have  de- 
murred to  the  complaint.  ^  When  it  appears  upon  the  face  of 
the  bill  that  the  plaintiff  is  barred  by  the  statute,  the  defend- 
ant may  demur."  {iStory^s  Equity  Pleading,  §508.)  "To 
enable  a  defendant  to  take  advantage  of  the  statute  of  limita- 
tions, upon  demurrer,  it  must  distinctly  appear  by  the  bill  itself, 
that  the  complainant's  remedy  is  barred  by  lapse  of  time." 
(3  Barb.  Chan.  Rep.  481.)  The  first  question,  however,  raised 
by  the  demurrer  is,  has  the  defendant  stated  enough  in  his 
answer  of  the  statute  of  limitations  to  bar  the  plaintiffs'  action  ? 
I  am  of  opinion  that  he  has  stated  not  only  all,  but  more  than 
was  necessary. 

The  second  ground  of  demurrer  is,  that  no  grant  or  patent 
from  the  crown  of  Great  Britain,  prior  to  the  revolution,  or 
from  the  people  of  the. state  of  New-York  since  that  event,  is 
set  up  or  pretended  therein.  But  as  the  plaintiffs  had  shown  in 
their  complaint  that  there  was  a  grant  from  the  crown  of  Great 
Britain  prior  to  the  revolution,  and  that  the  defendant  was  in 
possession  claiming  under  that  grant,  it  was  unnecessary  for 
the  defendant,  in  his  answer,  to  alledge  that  such  a  grant  had 
been  made. 

The  third  ground  of  demurrer  is,  "  that  no  such  adverse  pos- 
seesion  as  is  set  up  in  that  part  of  said  answer,  can  be  taken  or 


J  50  OABE&  m  LAW  AND  EQUFTT  [Kor^  26 


The  People  v.  Clarke. 


held  agauist  .the  plaintiffB.''  Why  not  7  Although  at  the  opm- 
mon  Iftw  the  king  could  not  be  disseised,  and  if  a  person  entered 
upon  the  lands  belonging  to  the  crown  he  was  regarded  as  a 
mere  intruder,  not  a  disseisor,  and  if  he  remained  and  died  upon 
the  land  he  acquired  no  rights  either  for  himself  or  his  heirs ; 
and  although  the  plaintiffs,  when  they  beci^me  soyereign  and 
independent,  might  have  claimed  the  benefit  of  the  same  rule ; 
yet,  the  plaintiffs,  by  the  act  already  referred  to,  of  the  26th  of 
February,  1788,  gave  to  a  possession  hcild  agsdnst  them  for 
forty  years  the  same  effect  as  if  held  against  an  individual ;  and 
it  is  now  too  late  to  say,  that  an  adverse  possession  can  not  be 
held  against  the  king  or  the  plaintiffs. 

The  fourth  and  last  ground  of  demurrer  is  "that  no  statute 
is  referred  to,  .nor  is  the  benefit  of  a  particular  statute  of  limits^ 
tion  claimed  or  pretended  as  a  bar  to  the  relief  demanded  by 
the  complaint."  The  statutes  of  limitations  are  public  laws,  and 
need  not  be  referred  to  in  a  plea  or  answer.  It  .was  fcnrmerly 
enough  to  state  the  facta  which  showed  the  case  to  be  within  the 
statute,  (2  Chit,  an  Plead.  449,).and  nothing  more  is  required  by 
the  code. 

The  learned  counsel  for  the  plaintiffs  insisted,  that,  "  there  is 
no  statute  of  limitations  barring  the  plaintiffs  from  instituting 
a  proceeding  in  the  nature  of  a  scire  facias  .to  repeal  lottos 
patent."  A  suit  or  action  is  defined  to  be  "  the  lawful  demand 
of  one's  right."  (3  Bl  Cam.  116.)  And  whether  the  suit  or 
action  be  commenced  by  scire  facms,  capitis  ad  respondendum^ 
or. summons. and  complaint,  can  not  vary  its  essential  chara^^ter. 
Jf  it  be.a  lawful  demand  of  one's  right, .made  in  court,  .it  mupt 
be. an  action. 

In  the  act  entitled  "  an  act  for  the  amendment  of  the  law  and 
the  better  advancement  of  justice,"  passed  27th  February,  1788, 
by  the  1st  and  2d  sections,  a  defendant  who  recovers  a  judg- 
ment against  an  executor  plaintiff,  jbaj  have  ^  action  of  debt 
or  a  scire  facias  on  the  judgment.  So  when  special  bail  becajne 
liable,  an  action  of  debt  or  sciri^faciae  might  be  brought.  Svit 
a  proceeding  in  either,  would  be  "  a  lawful  Remand  of  one's 
sightj"  and  would  therefore  be  an  actipn.    An  action  by  juAre 
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facias  coold  only  be  brought  upon  matter  of  record.  The  king 
might  commence  an  action  by  scire  facias  to  repeal  his  own  let- 
ters patent ;  but  in  such  case,  as  has  already  been  said,  the 
deoeit  or  false  suggestion  must  appear  in  the  body  of  the 
grant. 

li  has  he^n  insisted  that  a  proceeding  by  a  scire  facias  to 
repeal  letters  patent,  was  not  an  totioii  or  suit  at  law,  and  was 
not  therefore  within  the  statute  of  limitations.  In  England,  in 
the  cfcincery,  there  are  two  courts.  The  ordinary,  where  the 
chancellor  or  keeper  proceeds  according  to  the  common  law ; 
and  it  was  out  of  that  court  that  the  writ  of  scire  facias  issued, 
and  in  that  court  all  the  proceedings  were  had  upon  such  writs. 
(2  Com.  Dig.  tit.  Chancert/,  C.  1.)  The  other  was  a  court  of 
equity,  the  proceeding  in  which  was  by  English  bill.  {Id.  letter 
C  6.)  But  suppose  a  proceeding  by  scire  facias,  to  repeal  let- 
ters patent^  because  granted  upon  false  suggestions,  is  a  pro- 
ceeding in  equity — the  Words  of  9  Geo.  8,  ch.  16,  and  the  act  of 
the  26th  February,  1788.  are  sufficiently  broad  to  include  such' 
a  proceeding.  The  words  of  the  latter  act  are,  "  the  people,  &c. 
shall  not  nor  will  sue,  impeach,  question  or  implead  any  person, 
Ac  for  or  in  any  wise  concerning  any  lands,  6cc.  or  to  make  any 
tithj  claim,  challenge  or  demand,"  &c.  Have  not  the  plaintiffs 
cdmmeneed  an  action  against  the  defendant?  Have  they  not 
sued  him?  Hare  they  not  questioned  and  impleaded  him  to 
impeach  his  title  ?  In  the  case  of  Hovenden  v.  Lord  Ahneslejfy 
(2  Sch.  ^  Lef.  607,)  the  lord  chancellor,  at  page  629;  said,  «  But 
it  ifl  said  that  courts  of  equity  are  not  within  statutes  of  limita- 
tions. This  is  true  in  one  respect:  they  are  not  witMn  the 
words  of-  the  statutes,  because  the  words  apply  to  particular 
legal  remiedies ;  but  they  are  within  the  spirit  and  meaning  of 
die  statutes,  and  hare  been  always  so  considered.  I  think  it  is 
a  misti&'e  in  point  of  language,  to  say  that  courts  of  equity  act' 
metAy  by  analogy  to  the  statutes:  they  act  in  obedieiifee  to 
iliMi^.''  Again,  at  page  681;  he  sadd,  "  I  have  looked  at  a  great' 
TkWBt^ietr  of^ca«ed,  for  the  purpoee  of  seeing  how  far  this  rtzle  hlir 
bMk  adapted  at  different  times ;  and  I  think  it'  impossible  not 
t^iW^'tlnit  courtsf  of  eCqmty  have  constantly  guided  thems^es- 
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by  ibis  principle,  that  wherever  the  legislature  have  limited  a 
period  for  law  proceedings,  equity  will,  in  analogous  cases,  con- 
sider the  equitable  rights  as  bound  by  the  same  limitation."  If 
the  questions  in  this  cause  may  be  deemed  to  belong  to  a  court 
of  equity,  I  can  not  persuade  myself  that  they  are  therefore 
never  to  be  put  at  rest  by  lapse  of  time.  It  would  be  an  alarm- 
ing doctrine  to  hold  that  ever^  man  in  the  state,  who  holds  any 
land  under  a  grant  before  the  revolution,  may  be  turned  out  of 
possession  by  the  plaintiffs,  if  a  king  was  cheated,  who,  one  or 
two  hundred  years  since,  made  the  grant.  But  the  question 
whether  a  proceeding  to  vacate  letters  patent,  because  the  con- 
dition of  settlement  has  not  been  performed,  be  a  proceeding  at 
law  or  in  equity,  is  no  longer  an  open  question.  By  the  1st  and 
8d  sections  of  the  act  of  the  9th  of  March,  1793,  already  refer- 
red to,  such  proceedings  are  at  law.  Although  the  writ  by 
which  they  were  commenced  was  issued  out  of  chancery,  and  the 
inquisition  returned  into  that  court,  yet  if  the  inquisition  was 
traversed  by  any  person  aggrieved,  the  record  was  then  sent 
into  the  supreme  court,  there  to  be  tried  and  determined  accord- 
ing to  law ;  and  if  judgment  was  rendered  for  the  people,  a  writ 
was  issued  out  of  that  court  to  the  sheriff  of  the  county  in  which 
the  lands  were,  commanding  him  to  seize  and  take  the  lands  into 
the  hands  of  the  people.  So,  if  2  R.  S.  578,  §  12,  be  not,  as  I 
hold  that  it  is,  confined  to  letters  patent  granted  by  the  people 
of  this  state,  it  shows  that  all  proceedings  to  vacate  letters 
patent,  for  any  cause,  must  be  at  law. 

A  court  of  equity  has  at  no  period  been  a  court  to  which  re- 
sort could  be  had  to  enforce  a  forfeiture  or  penalty.  In  the  case 
of  Livingston  v.  Tompkins,  (4  John.  Ch,  431,)  Chancellor  Kent 
said,  '^  It  may  be  laid  down  as  a  fundamental  doctrine  of  the 
court,  that  equity  does  not  assist  the  recovery  of  a  penalty  or 
forfeiture,  or  any  thing  in  the  nature  of  a  forfeiture."  This  is 
an  action,  in  part  at  least,  to  enforce  a  forfeiture  for  the  non- 
performance of  the  conditions  of  settlement  contained  in  the  let- 
ters patent.  And  here  it  may  be  asked,  why  the  12th  section 
of  2  R,  S.  578,  was  in  terms  confined  to  letters  patent  granted 
by  the  people  of  this  state  7  The  statutes  were  revised  by  three 
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members  of  the  bar,  who  were  then  and  still  are  amongst  the 
most  learned  and  distinguished  lawyers  in  the  state;  and  why 
did  they,  and  the  legislature,  limit  the  remedy  to  grants  made 
by  the  people  of  this  state  ?  Could  this  have  been  done  for  any 
other  reason,  than  because  they  and  the  legislature  knew  that 
any  right  of  action  which  the  plaintiffs  wrested  from  the  king 
by  the  revolution,  was  barred  by  the  statute  of  limitations,  long 
before  the  statutes  were  revised  ?  The  learned  revisers  knew 
that  it  would  be  idle,  if  not  ridiculous,  to  provide  a  remedy  for 
cases  which  could  not  exist.  The  same  answer  may  be  given  to 
the  question,  why  did  the  commissioners  of  the  code,  and  the 
legislature  of  1849,  confine  section  433  to  letters  patent  granted 
by  the  people  of  this  state  ?  The  learned  counsel  for  the  plain- 
tiffs has  insisted,  that  "  the  only  statute  that  can  be  referred  to 
in  the  answer,  or  which  can  be  applicable  to  the  facts  it  sets  up, 
is  the  75th  section  of  the  code  ;  that  this  was  the  only  existing 
law  by  which  it  can  be  claimed  that  the  conduct  of  the  plaintiffs, 
at  the  time  this  proceeding  was  commenced,  was  regulated.'' 
Section  73  of  the  code  must  have  escaped  the  notice  of  the  learned 
counsel.  By  that  section  it  is  enacted  that  title  number  two,  in 
which  section  75  is  included,  '*  shall  not  extend  to  actions  already 
commenced,  or  to  cases  where  the  right  of  action  Ao^  already 
accrued.^  Section  75,  therefore,  has  no  application  to  this  case. 
So  section  one,  article  one,  chapter  four,  part  third  of  the  revised 
statutes,  was,  by  section  45  of  the  same  chapter,  limited  to 
causes  of  action  which  thereafter  accrued ;  and  if  there  be  any 
statute  of  limitation  applicable  to  this  case,  it  is  either  the  act 
of  the  26th  February,  1788,  chapter  43,  or  the  revised  act  of  the 
8th  of  April,  1801,  chapter  103.  Be  it  one  or  the  other,  the 
effect  in  this  action  must  be  the  same.  The  time  limited  in  both 
being  the  same,  the  defendant's  answef  may  be  deemed  to  have 
reference  to  the  one  the  most  applicable  to  his  case. 

It  was  also  alledged  by  the  learned  counsel,  that  section  77 
of  the  code  "  shows  that  section  75  was  not  intended  to  embrace 
a  proceeding  to  annul  a  patent ;"  that  "  the  77th  section  shows 
that  no  matter  what  may  have  been  the  length  of  time  a  party 
occupied  land  under  a  patent  adjudged  void,  the  people  can  re- 
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cover  the  same,  if  they  sue  within  twenty  years  after  such  judg- 
ment." The  77th  section  does  not  show  that  plaintiffs  can  he 
entitled  to  a  judgment  annulling  letters  patent,  if  the  patentees 
or  those  claiming  under  them  have  been  in  possession  more  than 
forty  years.  Such  judgment,  however,  takes  from  the  defend- 
ant all  benefit  and  claim  under  his  former  possession,  and  gives 
to  the  plaintiffs  a  new  cause  of  action.  In  case  the  defendant  re- 
mains in  possession  a  moment  after  the  judgment  is  rendered 
annulling  his  title,  from  that  moment  he  becomes  an  intruder,  and 
his  possession  becomes  unlawful.  But  if  that  wrongful  possession 
be  continued  twenty  years,  the  new  cause  of  action  which  the 
people  acquire  by  the  judgment,  will  be  barred. 

I  have  been  referred  to  the  opinion  of  Mr.  Justice  Johnson, 
in  the  case  of  The  People  v.  Arnold^  and  especially  to  that  part 
in  which  it  is  said  :  "  A  disseisor  of  the  people,  or  an  adverse 
possession  as  against  them,  being  a  legal  impossibility,  allega- 
tions to  that  effect  in  the  answer  would,  I  think,  have  been  good 
cause  of  demurrer."  The  answer  in  that  case  contained  no  such 
allegation,  and  all  that  Mr.  Justice  Johnson  was  called  on  to 
decide  was,  whether  they  were  necessary — ^whether  the  answer 
was  sufficient  without  them.  And  I  think  he  properly  decided, 
that  the  answer  was  sufficient ;  but  I  am  not  prepared  to  say, 
that  if  a  ''  legal  impossibility"  be  alledged  in  an  answer,  it 
vitiates  the  i^nswer  and  furnishes  good  ground  of  demurrer, 
under  the  code.  It  might  probably  be  disregarded  as  surplus- 
age, or  it  might  be  struck  out  as  ^^  irrelevant  or  redundant  mat- 
ter." {Code,  i  160.)  But  whether  that  be  so  or  not,  the  plain- 
tiffs have  not  demurred  to  the  answer,  because  it  is  alledged 
therein,  ^  that  the  defendant  and  his  father  have  been  in  pos- 
session, and  have  received  the  rents,  issues  and  profits  thereof, 
claiming  the  same  in  good  faith  to  own  and  be  seised  of  the  said 
lands  and  all  the  hereditaments  thereunto  belonging,  in  fee,  ad- 
versely to  the  said  plaintiffs,  and  to  every  person  whatever ;" 
but  they  have  demurred,  because  "  that  no  such  adverse  posses- 
sion as  is  set  up  in  that  part  of  said  answer,  can  be  taken  or  held 
against  the  plaintiffs."  It  was  not  legally  impossible  that  the 
defendant  did  receive  the  rents  and  profits  "  claiming  in  good 
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faith  to  own  and  be  seised  of  the  said  lands,  &c.  in  fee,  ad- 
versely to  the  said  plaintiffs,"  &c. 

Grant  that  by  the  common  law,  the  plaintiffs  conld  not  be  dis- 
seised or  put  out  of  possession  of  lands  to  which  they  had  title, 
that  rule  can  not  be  applied  to  this  case,  for  the  record  shows, 
as  has  before  been  said,  that  the  plaintiffs  never  had  the  title  or 
possession.  The  letters  patent,  which  they  seek  to  annul,  were 
not  void — the  title  passed  by  them.  As  the  defendant  was  in 
possession,  claiming  under  them,  (as  is  shown  by  the  complaint 
and  answer,)  he  could  with  legal  propriety  say  that  he  claimed 
adversely  to  the  pkdntiffs.  Although  by  the  common  law  the 
people  could  not  be  disseised  or  put  out  of  possession,  it  was 
competent  for  the  legislature  to  alter  that  rule,  and  give  to  a 
possession  held  against  the  people  the  same  force  and  effect  as 
a  possession  held  against  an  individual;  and  the  legislature 
have  done  so  in  the  various  statutes  of  limitations  which  have 
been  referred  to. 

Whatever  will  constitute  an  adverse  possession  within  the 
meaning  of  sections  9, 10, 11  or  12,  of  2  B.  8.  292,  if  continued 
40  years  under  the  act  of  1788  or  1801,  gives  to  the  person  in 
possession  a  perfect  title  as  against  the  people.  2  R.  & 
(2d  ed.)  466,  §  17,  and  the  revisers'  original  note  to  section  14, 
Sd  R.  S.  (2d  ed,)  778,  show  that  the  legislature  intended  to 
put  an  end  to  prerogative ;  and  that  the  same  rules  should  be 
applied  to  an  action  between  the  people  and  a  citizen,  as  between 
one  citizen  and  another. 

It  has  also  been  insisted  on  the  part  of  the  plaintiffs  that  this 
action  is  not  within  any  statute  of  limitations,  because  it  is  ^  not 
a  suit  or  proceeding  for  or  in  any  wise  concerning  any  lands,  or 
for  or  in  any  wise  concerning  the  revenues,  issues  or  profits 
thereof,  and  makes  no  title,  claim,  challenge  or  demand  of,  in  or 
to  the  same."  (Act  of  26ih  February,  1788,  before  referred 
io.)  If  this  be  not  a  suit  or  proceeding  for  or  in  respect  to  any 
lands ;  if  the  plaintiffs  do  not  fiiereby  "  make  any  title,  claim,  chal- 
lenge or  demand  of,  in  or  to  any  lands,"  why  was  the  defendant, 
for  the  reason  that  he  was  in  possession  and  claimed  title  to  the 
lands  in  question,  made  a  party  to  this  action  ?    If  the  suit,  be 
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the  result  of  it  what  it  may,  is  in  no  wise  concerning  the  lands 
possessed  and  claimed  by  the  defendant — ^if  the  plaintiffs  do  not 
by  this  action  make  any  title,  claim,  challenge  or  demand  of,  in 
or  to  the  lands  possessed  or  claimed  by  the  defendant,  any  other 
person  in  the  state  might  as  well  have  been  made  defendant. 
But  the  plaintiffs,  by  this  action,  make  title,  claim,  challenge 
and  demand  of,  in  and  to  the  lands  possessed  and  claimed  by 
the  defendant.  The  avowed  object  of  the  action  is  to  take  away 
his  title,  and  establish  that  of  the  plaintiffs.  No  action  or  suit 
can  be  imagined  more  directly  concerning  lands.  If  the  letters 
patent  are  concerning  lands,  an  act  for  their  destruction  must 
be  so. 

A  judgment  in  this  action,  in  favor  of  the  plaintiffs,  will  be 
eonclusive  evidence  that  they  have  a  perfect  title  to  the  lands 
in  question.  As  soon  as  the  record  of  such  judgment  is  filed  in 
the  secretary's  office,  the  commissioners  of  the  land  office  may 
sell^the  lands  '^  in  the  same  manner  as  if  the  letters  patent  had 
never  been  issued."  (2  JR.  S.  580,  §  25.)  And  such  judgment 
will  show  that  the  defendant  has  no  title,  and  that  he  is  an 
intruder  and  wrongfully  in  possession.  I  am,  therefore,  of 
opinion : 

First.  That  this  action  is  not  warranted  by  the  433d  section 
of  the  code,  as  that,  as  I  understand  it,  is  limited  to  letters  pa- 
tent, granted  by  the  people  of  this  state. 

Secondly.  If  the  action  be  warranted  by  the  code,  the  facts 
stated  in  the  complaint  show  that  the  plaintiffs  never  had  any 
title  or  possession,  and  do  not  show  that  any  right  of  action  has 
accrued  to  them,  or  the  king  under  whom  they  claim,  within  40 
years  next  before  the  commencement  of  the  action ;  and. 

Thirdly.  That  if  the  complaint  does  not  show  that  the  plain- 
tiffs' right  of  action,  if  any  they  ever  had,  is  barred  by  the  stat- 
ute of  limitation,  the  defendant's  answer,  to  which  the  plaintiffs 
have  demurred,  does,  in  connection  with  the  complaint,  show 
that  any  right  of  action  which  tlSe  plaintiffs  may  have  had,  is 
barred  by  the  statute  of  limitations,  and  that  the  defendant  is 
entitled  to  judgment  on  the  demurrer. 
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Vanderpoel  vs.  Van  Allen  and  others. 

Property,  consisting  of  various  articles  of  machinery  for  carding,  spinning, 
twisting,  balling,  preparing  and  packing  cotton  yam  and  twine,  situated  in 
a  cotton-mill,  was  claimed  by  the  plaintiff  as/x^ttrw,  by  virtue  of  a  mort- 
gage executed  by  the  defendant  upon  the  mill  in  which  it  was  situated ;  and 
it  was  claimed  by  creditors  of  the  mortgagor,  under  an  execution  issued 
against  his  property,  and  under  a  chattel  mortgage,  as  being  chattels.  The 
property  stood  upon  the  floor  of  the  mill,  over  the  apertures  oi*  openings 
therein,  made  for  the  passage  of  the  leather  bands  or  belts  by  which  it  was 
moved,  and  was  not  fkstened  to  the  building,  otherwise  than  by  such  belto 
and  bands,  and  in  some  cases  by  cleats  tacked  to  the  floor  to  make  it  level; 
the  bands  being  used  for  motion,  and  not  for  fastening;  and  each  machine 
being  capable  of  removal,  without  injury  to  itself,  or  to  the  building.  Held 
that  the  property  was  not  attached  to  the  building  in  such  a  manner  as  to 
bring  the  articles  within  the  denomination  of  Jixiures. 

This  action  ifas  brought  to  foreclose  a  mortgage,  executed  by 
the  defendant,  Reuben  Van  Allen,  and  wife,  and  Gilbert  B. 
Van  Allen,  upon  premises  at  Salisbury  Mills.  There  were  two 
water  priyileges  on  the  premises,  with  dams ;  connected  with 
the  one  of  which  was  a  paper  mill  and  saw  mill,  and  with  the 
other  a  cotton  factory.  Powell,  Ramsdell  and  Moore  were  the 
only  defendants  who  appeared.  They  were  made  parties  as 
judgment  creditors  of  the  mortgagors.  At  the  time  of  com- 
mencing the  ^  ^tion.  they  had  levied  upon  the  machinery  in  the 
cotton  factory  and  other  mi*Ao,  ^limin^  a  right  to  sell  it  under 
an  execution  as  the  personal  property  oi  wl.'  defendant  Van 
Allen;  and  also  claiming  to  hold  a  part  of  the  machinery  in  JL: 
cotton  factory  under  a  chattel  mortgage  executed  by  R.  &  G. 
B.  Van  Allen«  The  plaintiff,  to  stay  the  sale,  obtained  an  in- 
junction, on  commencing  his  foreclosure  suit,  to  restrain  any 
interference  with  the  machinery  as  personal  property,  claiming 
that  as  mortgagee  of  the  realty  he  was  entitled  to  have  it  ap- 
plied upon  his  mortgage.  Upon  this  point  alone  the  defendants 
Powell,  Ramsdell  and  Moore  joined  issue  with  the  plaintiff. 
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Smith  4*  Vanderpoel,  for  the  plaintiff.  L  The  machinery  in 
the  factory  upon  the  mortgaged  premises  was  so  annexed  to  the 
freehold  by  the  owners,  as  to  become  fixtures,  and  must  be 
treated  as  a  part  thereof,  as  between  heir  and  executor,  vendor 
and  vendee,  and  mortgagor  and  mortgagee,  at  common  law. 
(1.)  As  between  them  the  maxim  quicquid  plantatur  sohj 
solo  cedit,  applies.  (2.)  The  cases  which  allow  a  departure 
from  this  maxim,  in  favor  of  tenants  and  persons  having  only 
a  transitory  interest  in  the  land,  do  not  apply.  (Daj/  v. 
Perkins,  2  Sandf,  Ch.  359.)  (3.)  Fixtures  are  defined  by 
Chancellor  Kent  to  be  '^  things  fixed  in  a  greater  or  less  degree 
to  the  realty."  The  case  of  Walker  v.  Sherman^  (20  Wend. 
636,)  seems  to  establish  the  rule  that  in  this  state,  to  constitute 
a  fixture,  the  two  characteristics  of  adaptation  to  the  enjoyment 
of  the  realty,  and  annexation  to  it,  must  concur,  although  where 
the  former  characteristic  is  present,  the  slightest  fastening  will 
be  sufficient  to  constitute  the  latter.  (4.)  In  this  case  the  chief 
value  of  the  land  consists  in  its  water  power,  and  the  owner  has 
sought  to  procure  the  more  beneficial  enjoyment  of  it,  by  erect- 
ing buildings  and  placing  therein  water  wheels  and  machinery 
for  manufacturing  purposes,  conducting  the  water  power  to  them 
by  means  of  dams  and  flumes.  The  principal  thing  shall  not 
he  destroyed  by  taking  away  the  accessory.  (5.)  This  ma- 
chinery is  all  attached  to,  and  connected  with,  the  buildings  and 
water  power  by  fastenings  adapted  to  the  purpose,  or  is  con- 
nected with  the  permanent  machinery  by  bands,  and  its  opera- 
tions are  dependant  thereon.  In  Cruise  <m  Real  Property,  p. 
46,  §  47,  fiew  ed.  it  is  declared  to  be  a  rule  in  regard  to  chattels 
as  pertaining  to  the  realty,  '^  that  things  personal  in  their  nature 
but  fitted  and  prepared  to  be  used  with  real  estate  and  ^sential 
to  its  beneficial  enjoyment,  having  been  fixed  to  the  realty  or 
used  with  it,  and  continuing  to  be  so  used,  become  parts  of  the 
lands  accessione  et  destinatume,  and  pass  with  it  by  a  deed  of 
conveyance."  Judge  Cowen,  in  20  Wend.  666,  says,  after  a 
critical  examination  of  all  the  cases,  ^^  I  am  not  prepared  to 
deny,  that  a  machine,  moveable  in  itself,  woidd  become  a  fixture 
from  being  connected  in  its  operations  by  bands,  or  in  any  other 
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way,  with  the  permanent  machinery  of  the  mill,  though  it  might 
be  detached  and  restored  to  its  ordinary  place  as  easily  as  the 
ekaxn  in  Farrar  v.  Stackpole.  I  think  it  would  be  a  fixture 
notwithstanding,^^  See  also  Farrar  v.  Chauffetete^  (5  Denio^ 
580 ;)  Farrar  v.  Stackpole,  (6  Greetil.  157 ;)  Winslow  v.  Mer- 
dmnts?  Ins.  Co.  (4  Mete.  306;)  Bratton  v.  Clawson,  (2  Strob. 
478 ;)  Dispatch  Line  of  Packets  v.  Bellamy  Man^g.  Co.  (12 
N.  Hamp.  Rep.  205 ;)  Pmvell  y.  Stryker,  (2  Law  Rep.  N.  S. 
866;)  Voorhis  v.  Freeman,  (2  Watts  ^  Serg.  116;)  Pyfc  v. 
Pennock,  (2  /e/.  390 ;)  House  v.  jEfoi^,9c,  (10  Patg-e,  165 ;)  Day 
V.  Perkins,  (2  SbTirf/l  CA.  J?e/>.  359;)  Fisher  y.  Dixon,  (12 
CZart  4*  Fin.  312;)  TarraiUY.  Thompson,  (2  Z)ott?  4-  JRy.  1.) 
II.  The  plaintiff,  as  mortgagee  of  the  lands,  tenements  and 
hereditaments,  is  entitled  to  have  all  the  fixtures  and  additions 
in  the  nature  of  fixtures,  applied  to  the  satisfaction  of  his  mort- 
gage debt.  Fixtures  are  embraced  by  a  mortgage,  and  a  bill 
to  restrain  waste  by  their  removal  may  be  filed.  {Robinson  v. 
Preswick  and  others,  (3  Edw.  246.)  As  between  mortgagor  and 
mortgagee,  fixtures  put  up  for  manufacturing,  on  property  leased 
for  years,  are  included  in,  and  pass  by,  a  deed  of  the  realty. 
{Day  V.  Perkins,  2  Sandf.  Ch.  Rep.  359.)  So,  fixtures  erected 
on  mortgaged  land  by  the  mortgagor,  are  annexed  to  the  free- 
hold, and  can  not  be  removed  by  him  before  the  mortgagor  is 
paid.  {Butler  v.  Page,  7  Mete.  40.)  Winslow  v.  Merchants^ 
Lis.  Co.  (4  Id.  306,)  establishes  that  the  rule  is  the  same, 
whether  they  are  affixed  on  the  premises  before  or  after  the 
execution  of  the  mortgage.  {See  2  Mont.  D.  4*  De  Gex,  443 ; 
Hayes,  154 ;  Bac.  Abr.  163.) 

John  J.  Moncll,  for  the  defendants  Powell  and  others.  I.  By 
the  revised  statutes,  it  is  declared  that  "  things  annexed  to  the 
freehold,  or  to  any  building,  for  the  purpose  of  trade  or  manu- 
facture, and  not  fixed  into  the  wall  of  a  house  so  as  to  be  essen- 
tial to  its  support,"  shall  be  appraised  as  personal  property,  and 
go  to  the  administrators  or  executors  of  the  deceased.  (2  R.  S. 
88,  i  6.)  The  revisers  say  in  an  original  note,  that  the  above 
section  was  passed,  in  order  that  the  law  in  relation  to  fixtures, 
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about  which  there  had  been  conflicting  decisions  by  the  courts, 
should  be  permanent,  and  that  the  same  legal  character  should 
be  given  to  an  article  without  reference  to  the  parties  in  contro- 
versy ;  and  that  certain  fixtures  which  had  been  deemed  chat- 
tels as  between  landlord  and  tenant,  should  be  considered  in  the 
same  light  between  executor  and  heir.  (3  R.  S,p.  689,  note  to 
i  6.)  The  rule  as  between  vendor  and  vendee,  and  mortgagor 
and  mortgagee,  is  now,  and  always  was,  the  same  as  between 
the  heir  and  executor,  (6  Cowen,  668,  5  Denioj  5S1,  20  Wend. 
686.) 

II.  In  the  partition  of  real  estate  between  tenants  in  com- 
mon, it  was  held  that,  "  two  double  carding  machines^  a  pick- 
ing machine^  a  shearing  machine^  a  spinning  machine  and 
looms,^^  were  personal  property,  and  the  case  was  decided  upon 
the  same  principle  as  if  the  question  had  arisen  between  gran- 
tor and  grantee.  (20  Wefid  636.)  In  Cresson  v.  Stout,  (IT 
John,  116,)  a  frame  for  spinning  tow,  and  two  carding  machines, 
were  held  to  be  personal  property,  (as  between  vendor  and  ven- 
dee,) although  attached  to  the  building  and  fastened  by  cleats. 
A  cider  mill  has  been  held  to  be  personal  property,  as  between 
tenant  and  landlord.  (20  John.  29.)  So  of  a  bark  mill,  as  be- 
tween vendor  and  vendee.  (6  Id.  5.)  And  machinery  erected 
for  tnanufiusturing  purposes,  on  timbers  imbedded  in  the  ground 
and  fastened  by  bolts  and  screws,  was  held  to  be  personal  property. 
{Parrar  v.  Chaufetete,  5  Denio,  531.)  Machinery  in  a  w^len 
factory,  has  also  been  held  to  be  personal  (11  Verm.  Rep. 
438.)  In  Oale  v.  Ward,  (14  Mass.  Rep.  852,)  a  machine 
which  took  four  men  to  lift,  which  was  connected  by  bands  that 
could  be  thrown  off,  and  which  could  not  be  taken  out  of  the 
door  till  it  was  taken  apart,  was  held  to  be  personal  property,  as 
between  mortgagor  and  mortgagee.  {See  also  Taylor  v.  Toton- 
sendy  8  Mass.  Rep.  416.)  So  as  to  cotton  machinery,  fastened 
to  the  floor  by  wooden  screws  set  in  the  floor.  (9  Conn.  Rep. 
68.)  The  machinery  in  question  here,  was  put  up  for  the  purpose 
of  trade,  and  not  fA*  the  permanent  improvement  of  the  freehold. 
It  can  be  removed  without  injury  to  the  freehold,  and  was 
neither  really,  constructively  nor  mechanically  attached.    Such 
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machinery  is  bought  and  sold  as  articles  of  merchandise.  It 
can  be  used  in  other  buildings,  and  when  necessary  to  be  re- 
paired is  taken  to  the  foundery.  The  motiire  power  which 
drives  it  can  be  applied  to  other  kinds  of  cotton  and  to  woolen 
machinery. 

Brown,  J.  The  plaintiff  claims  the  articles  of  property 
mentioned  in  the  pleadings  in  this  cause  as  fixture,  under  his 
mortgage  of  the  realty ;  and  the  defendants,  Powell,  Ramsdell 
&  Moore,  claim  to  hold  them  as  chattels,  under  the  execution 
issued  to  the  sheriff  of  Orange  county,  and  their  chattel  mort- 
gage. The  plaintiff's  mortgage  was  executed  and  recorded  some 
time  anterior  to  the  mortgage,  or  the  issuing  of  the  execution 
of  the  defendants,  and  it  describes  the  premises  in  the  usual 
manner,  by  metes  and  bounds,  as  the  piece  of  land  in  Blooming 
Grove,  on  which  the  cotton-mill  and  bleach-house  stands,  and 
including  a  cotton-mill  and  bleach  house,  with  their  appurte- 
nances. The  property  in  dispute  consists  of  various  articles  of ' 
machinery  for  carding,  spinning,  twisting,  balling,  preparing, 
and  packing  cotton  yarn  and  cotton  twine.  It  stands  upon  the 
floor  of  the  mill,  over  the  apertures  or  openings  therein,  made 
for  the  passage  of  tUe  leather  bands  or  belts  by  which  it  is 
moved,  and  is  not  fastened  to  the  building  otherwise,  than  by 
such  belts  and  bands,  and,  in  some  few  instances  and  articles, 
by  cleats  tacked  to  the  floor  because  it  was  out  of  level  when 
placed  upon  it.  The  bands  are  used  for  motion,  and  not  for 
fastening ;  and  the  cleats  to  give  a  uniform  and  level  surface  to 
the  floor  of  the  building.  The  motive  power  is  water ;  the  belts 
or  bands  passing  over  a  wheel  or  pulley  upon  each  separate 
machine,  and  from  thence  run  over  drums  upon  lines  of  shaft- 
ing, geared  in  communication  with  the  water  wheel.  The  belts 
or  bands  are  slipped  off  and  on  the  pullies  by  hand,  so  as  to  put 
it  in  operation  or  arrest  its  motion,  at  the  pleasure  of  the  opera- 
tor. Every  machine  may  be  easily  and  conveniently  removed, 
without  injury  to  itself  or  to  the  building  in  which  it  stands ; 
and,  if  so  removed,  might  be  used  with  the  same  effect  and  for 
the  same  purpose  on  the  floor  of  any  other  building  where  there 
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is  motive  power  to  put  it  in  operation.  The  mill  or  building 
would  suffer  no  detriment  from  such  removal,  for  it  is  immedi- 
ately and  without  any  previous  preparation  adapted  to  the  use 
of  similar  machines  for  the  manufacture  of  the  same  article,  or 
for  any  other  machines  employed  in  a  different  manufacture, 
which  stand  upon  a  level  floor,  and  are  put  in  motion  by  a  pul- 
ley and  a  band.  The  machinery  was  not  constructed  in  the 
building  or  upon  the  premises  where  it  is  used,  for  the  better 
eigoyment  of  the  inheritance ;  but  each  separate  article  was 
made  in  a  work  or  machine  shop  in  a  different  place,  and  re* 
moved  entire  and  complete  and  fit  for  use,  to  the  place  where  it 
now  is.  It  is  in  proof  that  such  like  machinery  is  oftentimes 
the  property  of  the  manufacturer,  while  the  mill  where  it  is 
used  is  the  property  of  another ;  and  that  it  is  a  common  occur* 
pence  to  remove  the  articles  separately  from  the  mill  to  the  work 
shop,  to  be  repaired  and  remodeled,  and,  when  so  repaired,  they 
are  returned  to  the  mill  again.  There  is  nothing  in  the  plead* 
ings  or  proofs  to  show  when  the  property  was  placed  in  the 
mill — ^whether  before  or  since  the  date  of  the  plaintiff's  mort* 
gage — so  that  if  it  has  now  become  a  part  of  the  freehold,  it  is 
subject  to  the  plaintiff's  lien  and  cannot  be  removed.  Otherwise 
it  belongs  to  the  defendants,  and  may  be  taken  away  and  appro- 
priated by  them  to  the  payment  of  their  debt. 

Fixtures  are  defined  to  be  ^'  chattels  or  articles  of  a  personal 
nature  which  have  been  affixed  to  the  land."  To  make  an  arti- 
cle a  fixture,  '^  it  must  not  only  be  essential  to  the  business  of 
the  erection,  but  it  must  be  attached  to  it  in  some  way ;  at  least, 
it  must  be  mechanically  fitted,  so  as,  in  ordinary  understanding, 
to  make  a  part  of  the  building  itself."  The  general  rule  is 
"that  any  thing  of  a  personal  nature  not  fixed  to  the  freehold 
can  not  be  considered  as  an  incident  to  the  land  as  between  ven* 
dor  and  vendee."  The  property  in  question  is  not  actually  an* 
nexed  to  the  freehold.  The  mere  setting  down  upon  the  floor 
of  the  building,  and  the  leather  bands  slipped  on  to  the  pullies 
when  it  is  in  motion,  do  not  effect  a  physical  union.  Nor  do  the 
circumstances,  in  my  judgment,  make  out  a  constructive  annex* 
atioii.    Each  of  these  machines  is  complete  and  perfect,  and  to 
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ft  great  extent,  independent  in  itself.  If  any  one  of  them  is 
dependant  on  another,  they  are  not  all  dependant  on  each 
other,  nor  on  the  water  power  and  the  mill,  except  for  motion, 
for  the  proof  shows  there  is  no  particular  fitness  or  adaptation 
to  this  mill  or  water  power  more  than  there  is  to  any  other. 
This  machinery  bears  but  little  resemblance,  if  any,  to  the  key 
of  a  door,  the  chain,  dogs,  and  bars  of  a  saw  mill,  the  stone  of  a 
grist  mill  taken  up  to  be  picked,  the  Venetian  blind,  window- 
shutters  and  doors,  temporarily  removed  from  their  lunges,  or 
the  mill  irons  and  gearing  dislocated  and  carried  away  by  a 
flood,  of  which  we  read  in  the  books ;  for  they  were  essential 
and  necessary  parts  of  machinery  or  structures,  which  were  so 
firmly  united  with  the  freehold  as  to  make  them  fixtures  beyond 
all  dispute.  The  rigor  of  the  ancient  law  of  fixtures,  as  be- 
tween landlord  and  tenant,  has  been  much  relaxed  in  modem 
times  for  the  benefit  of  trade.  In  this  state  it  has  been  modi* 
fied  as  between  heir  and  executor  or  administrator,  2  R.  S.2^ 
f  6 ;  but  between  vendor  and  vendee,  mortgagor  and  mortgagee, 
it  remains  as  it  always  was.  The  uncertainty  which  we  con* 
stantly  encounter  in  the  investigation  of  the  subject,  sometimes 
arises  from  the  nature  of  the  thing  claimed  to  be  a  fixture ;  and 
at  other  times  from  the  means  by  which  it  is  supposed  to  be 
united  with  the  freehold.  Connection  or  disconnection,  union  or 
separation,  seemed  to  be  the  essence  of  the  ancient  rule;'  yet  to 
insist  upon  it  in  its  literal  sense  will  not  free  the  subject  from 
its  real  difficulties.  There  are  certain  things  upon  agricultural 
land— ^  which  rail  fences  may  be  given  as  an  example-cresting 
upon  its  surface,  and  in  no  other  way  attached  to  it,  light) 
moveable,  and  actually  moved  about  from  place  to  place,  and 
firom  time  to  time,  to  suit  the  convenience  of  the  occupant,  which 
the  law  and  the  universal  sense  of  mankind  regard  as  fixtures. 
While  there  are  certain  other  things  attached  to  the  interior 
walls  of  a  dwelling  house,  by  nails,  screws  and  iron  straps,  of 
which  mirrors  and  paintings  may  be  given  as  examples,  whiok 
are  in  like  manner  regarded  as  chattels.  In  respect  to  struo- 
tores  and  machines  used  in  the  business  of  trade  and  manufao-  S^ 
turing,  there  is  a  wide  and  manifest  distinction  between  po&de^' 
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ous  articles  purposely  fitted  and  adapted  to  the  places  where 
they  are  used,  and  unfitted  and  unadapted  to  all  others,  of  which 
water  wheels,  mill  gearing,  shafts,  carriage  ways  for  saw  mills, 
steam  boilers  and  engines,  may  be  given  as  examples,  and  those 
lighter,  more  portable,  and  wonderful  creations  of  human  inge- 
nuity and  skill,  of  which  power  looms,  carding,  spinning  and 
pin  machines  may  be  cited  as  examples,  which  stand  like  a 
piece  of  furniture  upon  a  floor,  are  moved  by  any  kind  of  motive 
power,  which  may  be  displaced  and  repaired  and  replaced, 
without  interruption  to  the  business  or  hindrance  to  the  other 
machinery,  and  which  have  no  other  connection  with  the  free- 
hold but  that  formed  by  the  leather  band  which  puts  them  in 
motion.  To  constitute  an  instrument  or  machine  employed  in 
the  business  of  trade  or  manufactures  a  fixture,  so  as  to  pass 
with  the  deed  as  parcel  of  the  freehold,  it  must  be  permanently 
habitually  attached  to  it,  or  it  must  be  a  component  part 
of  some  erection,  structure,  or  machine  which  is  attached  to 
the  freehold,  and  without  which  the  erection,  structure  or  ma- 
chine would  be  imperfect  and  incomplete 

The  authorities  upon  this  branch  of  the  law  are  very  nume- 
rous. It  has  employed  the  minds  and  pens  of  many  men  of  ac- 
knowledged learning  and  ability.  Yet,  whoever  essays  to  study 
and  make  himself  master  of  the  subject,  will  not  be  surprised  to 
find  that  neither  the  elementary  writers  nor  the  reported  cases 
furnish  any  precise  or  certain  rule  to  determine  what  a  fixture  is. 
Where  so  much  has  already  been  written,  I  do  not  hope  to  con- 
tribute any  thing  to  the  store  of  useful  learning.  I  shall  do  no 
more  than  barely  allude  to  a  few  of  the  leading  cases,  as  author- 
ity for  my  present  opinion.  In  Wcdker  v.  Sherman^  (20  Wend, 
686,)  where  most  of  the  English  cases  are  collected  and  com- 
mented upon,  this  court  decided,  between  tenants  in  common,  that 
carding,  spinning,  and  shearing  machines  and  looms  in  a  woolen 
£ftctory,  which  had  passed  with  the  estate  from  one  owner  to 
another,  for  the  space  of  eleven  years,  were  no  part  of  the  realty. 
8wift  V.  Thompstniy  (9  Ccfrm.  Rep.  63,)  was  a  controversy  in 
respect  to  cotton  machinery  fastened  to  the  floor  by  wooden 
screws ;  and  there  the  court  held  the  same  opinion     Gale  v. 


1850.]  IK  THE  SUPREME  COURT.  IQQ 


Yanderpoel  v.  Tan  Allen. 


Ward,  (14  Mass.  Rep,  852,)  involved  the  right  to  certain  card- 
ing machines  in  a  woolen  factory,  moved  by  leather  bands  over 
pulleys,  in  connection  with  the  water  power ;  and  the  court  held 
the  machines  to  be  personal  property.  The  unfriendly  comments 
and  unfeigned  doubts  to  which  Gale  v.  Ward  has  been  sub- 
jected in  some  of  the  subsequent  cases,  tend  more  to  expose  the 
uncertain  and  unsettled  state  of  the  law  of  fixtures,  than  to  im- 
pugn the  soundness  of  its  conclusions.  In  Winslow  and  others 
V.  The  Merchants'  Insurance  Company^  (4  Mete,  806,)  a  decis- 
ion upon  which  the  plaintiff  places  much  dependance,  the  same 
court  decided  "  that  the  engines  and  boilers  and  the  machinery  for 
working  iron  which  they  operate,  considering  the  manner  in 
which  they  were  fitted  and  adapted  to  the  mill,  were  fixtures." 
Chief  Justice  Shaw,  who  delivered  the  opinion,  deems  it  neces- 
sary, however,  to  disclaim  all  design  to  overturn  or  impair  the 
force  of  the  decision  in  Gale  v.  Ward,  in  the  following  words : 
"  The  case  of  Gale  v.  Ward,  (14  Mass.  Rep.  862.)  is  not,  we 
think,  an  authority  opposed  to  this  opinion ;  because  it  is  mani- 
fest that  the  court  in  that  case  regarded  the  carding  machines, 
although  ponderous  and  bulky,  as  essentially  personal  property, 
which  might  have  been  attached  and  removed  as  the  personal 
property  of  the  owner,  even  though  there  had  been  no  mortgage, 
and  they  had  been  erected  by  the  owner  in  his  own  mill  and  for 
his  own  use."  From  the  description  given  of  the  manner  in 
which  the  engine  and  boilers  in  Winslow  and  others  v.  The 
Merchants'  Insurance  Co.  were  fastened  to  the  building  in 
which  they  were  erected,  there  can  hardly  be  a  doubt  that  they 
were  fixtures  within  the  .principles  of  the  reported  cases.  And 
in  respect  to  the  machines  for  working  iron  which  they  operated, 
it  is  evident  the  question  was  determined  upon  the  way  in  which 
they  were  fitted  and  adapted  to  the  mill.  The  words  "  fitted  and 
adapted  to  the  mill,"  are  pregnant  expressions.  They  mean 
something  more,  I  apprehend,  than  simply  being  set  down  upon 
one  of  the  floors  of  the  building,  or  such  fitness  and  adaptation 
as  they  would  have  had  upon  being  removed  and  set  down  upon 
the  floor  of  any  other  building.  And  if  they  mean  more  than 
that,  the  decision  in  no  wise  conflicts  with  those  to  which  I  have 
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referred.  The  general  rule  extracted  from  all  the  caseS)  and  laid 
down  in  Walker  v.  Sherman^  is  this  :  "  In  order  to  come  within 
the  operation  of  a  deed  conveying  the  freehold,  whether  by  metes 
and  bounds  of  a  plantation,  farm,  lot,  &c.  or  in  terms  denoting  a 
mill  or  factory,  &c.  nothing  of  a  nature  personal  in  itself  will 
pass  unless  it  be  brought  within  the  denomination  of  a  fixture, 
by  being  in  some  way  permanently,  or,  at  least,  habitually  at- 
tached to  the  land,  or  some  building  upon  it."  The  obserrationa 
of  Mr.  Justice  Cowen,  which  follow  in  the  same  paragraph,  do 
not  authorize  the  conclusion  that  the  court  assumed,  for  the  pur- 
pose of  the  decision,  that  the  machines  and  looms  were  worked 
by  horses  or  by  hand.  Nor  can  I  think  that  leather  bands  or 
belts,  connecting  the  machines  for  the  mere  purpose  of  motion 
with  the  permanent  mill  gearing,  if  the  proof  had  established 
their  existence,  would  have  converted  the  chattels  into  real  prop- 
erty, and  brought  the  court  to  a  different  conclusion. 

As  the  recorded  judgment  of  this  court,  upon  a  question  sim- 
ilar in  all  its  aspects  to  the  present,  which  remains,  as  far  as  I 
can  learn,  unreversed  and  unshaken  by  any  subsequent  decision, 
I  must  regard  it  as  controlling  the  case  under  consideration ; 
and  I  do  so  with  no  unwillingness  or  hesitation,  because  it  ac- 
cords with  my  own  understanding  of  what  the  law  is,  and  my 
own  sense  of  what  it  should  continue  to  be. 

I  am  of  opinion  that  the  articles  of  property  mentioned  in  the 
pleadings  are  not  attached  to  the  mill  upon  the  mortgaged  prem- 
ises, in  such  a  manner  as  to  bring  them  within  the  denomination 
of  fixtures. 

The  defendants  Powell,  Ramsdell  and  Moore  are  entitled  to  a 
decree  dissolving  the  injunction  and  establishing  their  right  to 
the  machinery  and  property  mentioned  in  their  answer,  and  that 
they  recover  their  costs  from  the  plaintiff. 

The  plaintiff  is  also  entitled,  should  he  desire  it,  to  the  usual 
order  of  reference,  with  a  view  to  a  decree  and  sale  of  the  mort- 
gaged premises. 


USa]  DT  THE  SUPREME  COURT.  107 

Otsego  Special  Term,  Novefmber,  1850.    Manson,  JuBtice. 
Aylesworth  vs.  Brown,  late  sheriff,  &c. 

Under  the  section  of  the  revised  statutes,  providing  that  to  entitle  a  junior 
judgment  creditor  to  redeem  from  the  purchaser  of  premises,  sold  upon  a 
prior  execution,  he  shall  leave  with  the  sheriff  a  true  copy  of  all  the  assign- 
ments of  the  junior  judgment  which  are  necessary  to  establish  his  claim, 
Terifled  by  his  affidavit,  &c. ;  an  affidavit,  by  a  redeeming  creditor,  setting 
forth  the  assignments  at  length,  and  alledging  that  "  the  foregoing  assign- 
ments are  true  and  correct  copies  of  the  original  assignments  of  N.  R.  and 
P.  G.,"  is  sufficient. 

80,  in  respect  to  an  affidavit,  stating  that  "  the  following  is  a  true  and  correct 
copy  of  the  original  assignment  of  N.  R.  to  P.  G.;"  and  which  then,  after 
giving  a  literal  copy,  proceeds  fVirther  to  state,  "  that  said  P.  G.  sold  and 
assigned  said  judgment  to  this  deponent,  and  that  the  following  is  a  true 
and  correct  copy  of  the  said  original  assignment ;"  also  giving  a  literal  copy 
thereof 

An  assignment  of  a  judgment  is  not  rendered  invalid  by  the  omission  of  the 
middle  letter  of  the  assignor's  name,  in  the  title  of  the  suit  and  in  the  signa- 
ture ;  nor  by  the  omission  of  the  name  of  one  of  the  attorneys  for  the  plaintiff  in 
the  judgment ;  no^*  by  the  stating  the  amount  of  the  judgment  to  be  "  S76  be- 
sides costs,'*  while  the  amount  mentioned  in  the  docket,  is  "  S120  damages 
and  costs ;"  nor  because  the  assignment  states  that  the  judgment  was  ren- 
dered in  1844,  whereas  it  was  docketed  on  the  Idth  of  January,  1845 ;  cspe- 
dally  in  the  absence  of  any  pretense  that  there  was  more  than  one  judg- 
ment between  the  parties. 

The  omission  of  the  middle  letter  of  the  plaintiff's  name,  in  an  assignment 
of  a  judgment,  is  an  immaterial  variance  j  the  law  recognizing  but  one  chris- 
tian name. 

An  order  had  been  previously  obtained  against  the  defendant, 
late  sheriff  of  Otsego  county,  to  show  cause  at  this  term,  why 
he  should  not  execute  a  deed  to  the  relator,  of  certain  premises 
sold  by  him  on  the  15th  February,  1849,  upon  an  execution 
against  William  Aylesworth,  and  in  favor  of  I.  J.  Aylesworth. 
Elijah  Brown  bid  off  the  premises,  at  $200,  and  obtained  the 
sheriff's  certificate.  The  twelve  months  elapsed  without  any 
redemption  on  the  part  of  the  judgment  debtor.  At  three  min- 
utes before  12  o'clock  P.  M.,  on  16th  May,  1850,  the  relates,  by 
his  attorney,  L.  J.  Burditt,  redeemed,  on  a  judgment  in  &Yor  of 
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Lodowick  Austin,  by  paying  $218,  leaving  with  the  sheriflF  a 
copy  of  the  docket  of  Judgment,  by  which  it  appeared  that  the 
same  was  docketed  on  the  15th  of  May,  1850,  for  $539,37  dam- 
ages and  costs,  and  also  leaving  a  copy  of  an  assignment  of  said 
judgment,  duly  verified  by  the  affidavit  of  said  relator,  who  also 
made  affidavit  of  the  amount  due  thereon,  George  W.  Chase 
then  redeemed  upon  a  judgment  in  favor  of  Anthony  Snyder, 
and  the  relator  again  redeemed  upon  a  judgment  in  favor  of 
John  L.  Thompson.  It  is  unnecessary  to  state  these  facts  par- 
ticularly, as  no  questions  arise  out  of  them.  On  the  17th  of 
May,  between  eight  and  nine  o'clock,  A.  M.  George  W.  Chase 
undertook  to  redeem  again,  upon,  a  judgment  in  favor  of  Nor- 
man Rowley,  or  Norman  C.  Rowley,  and  presented  certain  pa- 
pers to  the  sheriff,  viz. :  a  copy  of  the  docket  of  judgment,  a 
copy  of  the  assignment  to  Peter  Grossfield;  and  an  assignment 
from  him  to  said  Chase,  with  affidavits  verifying  the  same,  and 
showing  the  amount  due,  and  made  the  necessary  payment.  At 
about  half  past  seven  o'clock,  P.  M.  of  the  same  day,  E.  Brown, 
as  attorney  and  agent  of  Chase,  served  additional  papers  for  the 
purpose  of  redeeming,  by  virtue  of  the  Rowley  judgment,  and 
on  the  18th  of  May,  at  half  past  eight,  P.  M-  Brown,  as  attor- 
ney for  Chase,  again  presented  papers  to  further  perfect  the 
redemption  on  the  Rowley  judgment.  And  whether  these  pa- 
pers, any  or  all  of  them,  were  sufficient  to  entitle  Chase  to  a 
deed,  was  the  question  for  consideration. 

L.  J.  Burdittj  for  the  relator. 

E.  Brovm,  for  the  defendant. 

MoNSON,  J.  By  the  revised  statutes,  (2  Rev.  Stat.  373, 
i  60,)  it  is  provided  that,  to  entitle  any  creditor  to  acquire  the 
title  of  the  original  purchaser,  he  shall  present  to,  and  leave 
with,  the  officer  who  made  the  sale,  first,  a  copy  of  the  dcMsket 
of  the  judgment,  duly  certified  by  the  clerk  of  the  county  in 
which  the  same  is  docketed.  Secondly,  a  true  copy  of  all  the 
assignments  of  such  judgment  which  are  necessary  to  establish 
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his  claim,  verified  by  his  afEdavit,  or  by  the  affidayit  of  some 
witness  to  such  assignments.  Third,  an  affidavit  by  such  cred- 
itor, or  by  his  attorney  or  agent,  of  the  true  sum  due  on  such 
judgment  at  the  time  of  claiming  such  right  to  purchase. 

It  is  contended  by  the  counsel  for  defendant,  in  the  points 
which  he  has  presented,  that  the  papers  first  served,  in  refer- 
ence to  the  Rowley  judgment,  were  correct ;  but  that  if  any. 
doubt  exists,  there  can  be  none  in  regard  to  the  third  set  of  pa- 
pers served  on  the  18th  May.  And  as  he  does  not  insist  (and 
very  properly  it  would  seem)  upon  the  sufficiency  of  the  second 
set,  my  examination  will  be  confined  to  the  papers  served  on 
the  morning  of  the  17th,  and  on  the  evening  of  the  18th  of  May. 

No  objection  was  interposed  by  the  counsel  for  the  relator  to 
the  copy  of  the  docket  presented  by  Chase,  who  clearly  com- 
plied with  the  statute  in  respect  to  this  paper,  by  which  it  ap- 
pears that  Norman  G.  Rowley,  by  Bowne  Sc  Orippen,  his  attor- 
neys, recovered  a  judgment  against  William  Aylesworth  for 
$120,70  damages  and  costs,  which  was  docketed  13th  January, 
1845,  at  one  P.  M.  Neither  was  any  objection  taken  to  the 
affidavit  of  Chase,  as  to  the  amount  due  on  the  Rowley  judg- 
me^ ;  so  the  third  requisite  of  the  statute  was  complied  with. . 
The  question  then  is  reduced  to  this  point :  did  Chase  comply 
with  that  part  of  the  statute,  which  requires  that  he  should  pre- 
sent a  true  copy  of  all  the  assignments  of  such  judgment  neces- 
sary to  establish  his  claim,  verified  by  his  affidavit,  or  by  the 
affidavit  of  some  witness  to  such  assignment  ? 

There  was  an  assignment  of  the  judgment  from  Rowley  to 
Ghrossfield,  and  one  from  Grossfield  to  Chase;  but  the  suffi- 
ciency of  the  assignment  from  Rowley  to  Grossfield,  was  stiffly 
contested  by  the  counsel  for  the  relator,  on  the  argument.  The 
affidavit  of  Chase,  in  the  first  set  of  papers,  states  that  '^  the  fore- 
going assignments'' — ^referring  to  the  assignments  before  men- 
tioned, which  are  both  set  forth  at  length — "  are  true  and  cor- 
rect copies  of  the  original  assignments  of  Norman  Rowley  and 
Peter  Grossfield."  Rowley  is  called  Norman  C,  both  in  the 
title  to  this  affidavit  and  in  the  the  title  to  the  assignment  from 
Grossfield  to  Chase.    The  affidavit  of  Chase,  in  the  third  set  of 
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papers,  that  is,  those  presented  on  the  evening  of  the  18th,  states 
"that  the  following  is  a  true  and  correct  copy  of  the  original 
assignment  of  Norman  Rowley  to  Peter  Grossfield  ;''  and  then, 
after  giving  a  literal  copy,  proceeds  further  to  state,  "  that  said 
Peter  Grrossfield  sold  and  assigned  said  judgment  to  this  depo- 
nent, and  that  the  following  is  a  true  and  correct  copy  of  the 
said  original  assignment ;"  also  giving  a  literal  copy  as  he  had 
done  of  the  assignment  from  Rowley  to  (?rossfieId.  I  consider 
either  of  these  affidavits  as  a  verification  of  the  copies  of  the 
assignments,  and  therefore  in  strict  compliance  with  that  clause 
in  the  2d  subdivision  of  the  60th  section,  which  requires  that  a 
true  copy  of  all  the  assignments,  &c.  be  verified  by  the  affidavit 
of  the  creditor  seeking  to  redeem,  or  by  the  affidavit  of  some 
witness  to  the  assignment.  It  is  much  stronger  than  the  case 
of  Et  parte  Newell,  (4  Hill,  612.) 

The  question  which  remains  to  be  considered  is,  whether  the 
assignment  from  Rowley  to  Grossfield  is  sufficient  within  the 
first  clause  of  the  second  subdivision  of  the  60th  section,  which 
requires  the  redeeming  creditor  to  present  a  "  true  copy  of  all 
the  assignments  of  such  judgment"  &c.  which  are  necessary  to 
establish  his  claim.     The  assignment  is  as  follows  :  %  * 

"  Otsego  Com.  Fleets.  Norman  Rowley  vs.  William  Ayles- 
worth. For  value  received  I  hereby  assign,  transfer  and  set 
over  to  Peter  Grossfield  all  my  right,  title  and  interest  to  judg- 
ment which  I  hold  against  William  Aylesworth  :  the  judgment 
was  rendered  in  1844,  for  $75  besides  costs,  and  obtained  by  one 
Crippen  my  attorney,  and  I  do  hereby  authorize  the  said  Peter 
Grossfield  to  collect  the  said  judgment,  and  in  all  respects  to  do 
and  act  with  the  same  as  I  might  were  it  not  for  this  assignment. 

April,  1848.  Norman  Rowley." 

The  particulars  insisted  on  by  the  counsel  for  the  relator  as 
defective,  are  as  follows :  1.  The  middle  letter  G.,  which  appears 
in  Rowley's  name  in  the  <3opy  of  the  docket,  is  omitted  in  the 
assignment,  both  in  the  title  of  the  suit  and  in  the  signature  of 
the  plaintiff's  name.  2.  ^'  Bowne  &  Crippen''  are  named  as  at- 
torneys for  Rowley,  in  the  docket,  and  only  "  Crippen"  in  the 
aseignment.    8.  The  amount  is  stated  at  $75  besides  costs — 
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whereas  in  the  docket  it  is  $120,70  damages  and  costs.  4.  The 
assignment  says  judgment  was  rendered  in  1844^  whereas  it  was 
docketed  13th  January,  1845. 

Ghronping  these  circumstances  together  raises  a  cloud  tending 
rather  to  darken  the  redeeming  creditor's  prospect  of  success, 
though  the  maxim,  ^^qum  singula  non  prosunt  juntia  juvant" 
does  not  exactly  apply  here,  as  it  does  in  questions  of  fraud. 
(2  Chit.  301.)  It  is  contended  on  the  part  of  the  relator,  that 
the  statute  must  be  construed  strictly,  and  that  a  literal  compli- 
ance with  its  requirements  is  demanded.  This  to  be  sure  was 
rather  the  impression  that  I  had  myself  derived  from  a  former 
examination  of  the  earlier  cases.  But  on  the  other  side  it  is 
said  that  later  decisions  teach  the  doctrine  of  a  liberal  construc- 
tion in  respect  to  judgment  creditors,  and  that  a  substantial  and 
reasonable  compliance  with  its  requirements  is  a  sufficient  ful- 
fillment of  its  provisions.  Indeed  law,  as  well  as  some  other 
things,  is  progressive,  and  this  is  an  age  of  progress.  It  is 
written,  '^  the  letter  killetb,  but  the  spirit  maketh  alive."  But  as 
this  is  a  doctrine  of  the  '^  higher  law,"  which  has  been  somewhat 
questioned  of  late,  I  will  not  take  it  upon  myself  to  determine 
what  weight  it  is  entitled  to,  in  this  place,  but  will  quote  the 
maxim  much  akin  in  sentiment,  "  Haeret  in  litera  haeret  in  cor- 
tice,^*  which  is  to  be  found  in  some  law  books.  (6  Bac.  Abr. 
884.)  Bacon,  in  this  place,  says,  though  doubtless  not  meaning 
it  as  a  literal  translation  of  the  maxim  just  quoted,  that  such  a 
construction  ought  to  be  put  upon  a  statute  as  may  best  answer 
the  intention  which  the  makers  had  in  view.  {See  also  6  Hill^ 
620;  7  Barb.  449.)  And  Bronson,  Ch.  J.  in  4  Denio,  144, 
says,  '^  I  think  the  statute  should  receive  such  a  reasonable  con- 
struction as  is  best  calculated  to  carry  into  effect  the  end  which 
the  legislature  had. in  view.  That  end  was,  to  make  the  land 
bring  its  utmost  value,  by  means  of  an  auction  among  the  cred- 
itors, preserving  to  each  one  his  right,  according  to  the  seniority 
of  his  lien.  In  People^  ex  rel.  Rice,  v.  Ransom,  (2  Hillj  54, 
57,  58,)  the  affidavit  was  made  on  the  6th  of  April,  one  month 
and  nineteen  days  before  the  25th  of  May  when  it  was  presented 
for  redemption.    It  was  held  sufficient,  although  the  statute  says 
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ih^  affidavit  mnst  state  the  true  sum  due  at  the  time  of  claiming 
the  right  to  purchase.  "  I  admit,"  says  Cowen,  justice,  "  it  wa« 
not  a  literal  compliance  with  the  act,  but  it  might  be  considered  as 
substantially  stating  the  true  sum  due.  We  must  allow  some 
latitude  and  take  a  statement  which  allows  of  ordinary  certainty. 
The  object  is  reasonable  information."  Justice  Cowen  made  fur- 
ther remarks  in  favor  of  a  liberal  construction  of  the  act.  In  20 
Wefid.  660,  where  the  court  say  this  proceeding  is  a  creature 
of  the  statute,  and  there  should  be  a  strict  compliance  with  all 
its  requirements,  there  was  no  copy  of  the  docket  of  judgment  at 
all.  In  People,  ex  rel  Post,  v.  Ransmn,  (4  Denio,  146,)  there 
was  no  proof  of  the  assignment,  nor  any  affidavit  of  the  amount 
due,  nor  copy  of  the  docket  of  judgment.  The  question  was 
whether  they  had  been  waived.  It  was  held  that  the  immediate 
parties  might  make  what  arrangement  they  pleased ;  but  whether 
they  could  omit  any  thing  required  by  the  statute,  so  as  to  affidct 
other  creditors,  was  a  different  question.  In  2  Comst.  497,  <R  C 
Btrong,  J.  in  giving  the  opinion  of  the  court,  which  was  that  of 
affirmance,  expressed  doubts  notwithstanding  the  decisions  in  4 
Denio,  268,  and  7  Hill,  177,  whether  the  affidavit  could  not  be 
made  by  the  attorney  in  the  suit  in  which  the  judgment  was  ob- 
tdned.  In  19  Wend,  89,  a  copy  of  the  docket  was  not  produced. 
The  court  held  that  the  officer  could  not  waive  it.  In  18  Wend. 
599,  no  affidavit  of  the  sum  due  on  the  judgment  was  presented 
to  the  sheriff.  In  6  Wetid.  532,  no  copy  of  the  docket  was  pro- 
duced. In  4  Denio,  142,  an  affidavit  made  by  an  agent,  swear- 
ing that  he  was  such,  and  that  he  saw  D.  execute  the  assignment, 
Mras  considered  to  be  equivalent  to  a  party's  swearing,  and  there- 
fore sufficient,  although  there  were  subscribing  witnesses  to  the 
iissignment.  But  Strong,  justice,  in  2  Comst.  488,  thought  this 
incorrect.  In  4  Hill,  611,  it  was  held  that  an  affidavit  stating 
the  amount  due  might  be  made  five  days  before  papers  were  pre- 
sented to  the  sheriff,  and  that  an  original  assignment  was  suffi- 
cient, though  the  statute  speaks  of  a  copy ;  Bronson,  J.  saying, 
as  to  the  affidavit,  there  is  some  difficulty  in  getting  over  the  ob- 
jection, within  the  principle  of  Waller  v.  Harris,  (20  Wend.) 
bttt  that  that  decision  was  somewhat  shaken  in  People  v.  Ran' 
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0€m,  (2  ^l,  51,)  ^here  it  was  held  that  the  a£Sdavit  might  h0 
made  before  the  creditor  had  a  right  to  redeem. 

In  6  John.  84,  the  plaintiff  proved  title  in  Wm.  T.  Robinson^ 
but  the  name  in  the  declaration  was  William  Robinson,  the  T^ 
omitted.  Yates,  justice,  nonsnited  the  plaintiff,  on  the  ground 
of  variance ;  but  the  court  held  that  the  addition  of  the  letter  T^ 
between  the  Christian  and  surname  did  not  affect  the  grant, 
which  was  to  be  taken  benignly  for  the  grantee.  It  was  no  part 
of  his  name ;  for  the  law  knows  only  of  one  Christian  name,  and 
it  was  not  requisite  in  the  first  instance,  nor  unless  made  neces- 
sary by  testimony  on  the  part  of  the  defendant,  for  the  plaintiff 
to  show  that  he  was  known  as  well  with  as  without  the  letter  T. 

In  The  People  v.  Fleming,  (4  Denio,  141,)  Drinker  assigned 
the  judgment  as  adn^nistrator  of  Biddle,  to  the  relator,  but  no 
letters  of  administration  were  produced ;  and  the  fact  that  he 
Iras  administrator  and  that  Biddle  was  dead,  was  proved  by  the 
affidavit  presented  to  the  sheriff;  and  Bronson,  justice,  thought 
it  not  tieoessary  to  show  any  proof  of  those  facts.  ^  Each  of  the 
assignments  from  the  administrator  to  the  relator  commences 
with  the  title  of  the  suit,  one  against  four,  and  the  other  against 
three  defendants,  and  then  transfers  the  judgment  to  the  relator, 
but  without  giving  any  particular  description  of  the  judgment  as 
to  amount)  or  the  time  when  or  the  court  in  which  it  was  recov>* 
-ered.  And  it  is  said  that  this  does  not  sufficiently  identify  the 
assigned  judgments  as  the  ones  under  which  the  relator  applied. 
But  there  is  nothing  in  the  objection.  The  suits  mentioned  in 
the  assignment  and  those  mentioned  in  the  copy  dockets  left 
with  the  sheriff  are  between  the  same  parties,  and  there  is  no 
proof  nor  pretense  that  Biddle  ever  had  any  other  than  these  two 
judgments  against  the  same  defendants.  In  the  absence  of  such 
proof,  the  presumption  is  that  the  judgments  assigned  are  iden- 
tical with  those  used  before  the  sheriff."  In  2  Camst.  489, 
Strong,  justice,  in  giving  the  opinion  of  the  court  affirming  the 
foregoing  decision  in  4  Denio,  says,  ^^  The  assignment  of  the 
judgment  was  brief  and  informal,  but  it  was  sufficient  to  pass 
the  title  to  the  relator,  and  that  is  all  which  the  statute  requires." 

In  the  assignment  from  Rowley  to  Grossfield  it  was  not  neces- 
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nary  to  state  when  the  judgment  was  rendered,  or  for  what 
amount,  or  who  appeared  a?  attorney  for  the  plaintiff.  Strike 
these  out  and  all  the  objections  are  got  rid  of  except  the  middle 
letter  of  the  name,  which  I  consider  as  disposed  of  by  the  case 
in  5  John,  above  cited.  Utile  per  inutile  non  viticUur.  Is 
there  any  thing  in  these  unessential  facts  necessarily  conflicting 
with  the  copy  of  the  docket  ?  It  is  said  judgment  was  rendered 
in  1844,  and  for  aught  I  see  it  might  well  have  been ;  that  is,  a 
trial  had  and  judgment  obtained,  although  not  docketed  till  the 
18th  of  January,  1845.  The  sum  of  $75  besides  costs,  does  not 
contradict  $120,70,  damages  and  costs.  But  it  was  obtained  by 
"  Crippen  my  attorney,"  when  "  Bowne  <fc  Crippen"  are  men- 
tioned as  the  attorneys  in  the  copy  of  docket.  Crippen  might 
have  been,  and  probably  was,  the  one  with  whom  the  plaintiff 
communicated ;  and  indeed  he  might  have  done  all  the  business. 
And  this  is  the  last  of  the  objections.  They  appear  to  me  to  be 
hardly  sufficient  to  avoid  this  redemption.  There  was  no  proof 
or  pretense  that  there  was  more  than  one  judgment  between 
these  parties.  It  may  therefore  fairly  be  presumed  to  be  the 
same  with  that  mentioned  in  the  copy  of  the  docket  of  judgment, 
agreeably  to  the  principle  in  4  DeniOj  above  referred  to,  I 
think  I  must  deny  the  motion.  But  I  am  strongly  inclined  not 
to  allow  costs  against  the  relator.  Less  carelessness  in  allowing 
no  many  petty  blunders  would  probably  have  saved  this  litiga- 
tion. There  was  some  excuse  for  making  the  motion. 
Motion  for  peremptory  mandamus  denied,  without  costs. 
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10b      176 
Residence  of  a  party  in  another  state,  at  a  given  time,  having  been  proved,  1     ^  AD*128 

the  presumption,  unless  rebutted,  is  that  it  continues,  and  the  burthen  of 

proof  is  upon  the  party  ailedging  a  different  place  of  residence. 
Whether  a  party,  against  whom  a  deposition  taken  de  bene  esse  is  offered,  is  a 

competent  witness  for  the  purpose  of  excluding  the  deposition  1     QiMere. 
The  uncorroborated  testimony  of  an  interested  witness,  that  shortly  before 

the  trial  he  saw,  in  this  state,  a  person  proved  by  other  testimony  to  be  a 

resident  of  another  state,  is  not  sufficient  to  authorize  the  exclusion  of  a 

deposition  of  such  person  taken  de  bene  esse. 

This  was  an  action  of  assampsit,  brought  against  the  defend- 
ant, as  the  acceptor  of  a  bill  of  exchange,  drawn  by  one  Wil- 
liam G.  Sandford.  The  cause  was  tried  at  the  New- York  circuit 
in  October,  1847. 

The  declaration  contained  the  common  money  coimts,  to  which 
was  subjoined  a  copy  of  the  bill  of  exchange  upon  which  the 
action  was  brought.  The  plea  was  the  general  issue.  The 
counsel  for  the  plaintiffs  called  as  a  witness,  Richard  Chod-^ 
matij  who  testified  that  he  was  one  of  the  attorneys  for  the 
plaintiffs ;  that  he  knew  William  G.  Sandford ;  that  he  resided 
in  Southport,  Wisconsin  territory;  that  he  was  not  in  this 
state,  that  witness  knew  of;  that  he  had  made  inquiries  for 
him ;  that  the  last  time  he  saw  him,  was  when  his  deposition 
was  taken  de  bene  esse  in  this  cause  in  July,  1847 ;  that  Sand- 
ford then  said  he  would  leave  the  next  day  for  Wisconsin  terri- 
tory. On  cross-examination  he  testified  that  the  examination 
of  Sandford  was  taken  at  the  chambers  of  Judge  Edmonds  in 
the  city  of  New- York ;  that  -witness  knew  nothing  of  the  resi- 
dence of  Sandford,  except  what  Sandford  and  the  plaintiffs  in 
this  suit  had  told  him ;  that  witness  never  saw  Sandford  out  of 
the  state  of  New- York ;  that  he  did  not  know  that  Sandford 
had  been  a  resident  in  the  state  of  New- York ;  that  the  first  he 
knew  of  Sandford  was  about  a  week  before  his  examination  as 
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a  witness  in  this  cause ;  that  witness  had  never  heard  of  Sand- 
ford  before  the  claim  in  question  arose.  The  counsel  for  the 
plainti£fs  then  produced  a  paper,  purporting  to  be  a  deposition 
of  William  G.  Sandford,  as  a  witness  in  this  cause,  taken  de 
bene  esse  before  his  honor  Judge  Edmonds,  in  July,  1847.  The 
counsel  for  the  defendant  objected  to  the  reading  of  said  deposi- 
tion in  evidence,  on  the  ground  that  the  proper  proof  that  the 
witness  had  continued  absent  out  of  this  state,  so  that  his  at- 
tendance could  not  be  compelled  by  the  ordinary  process  of  law 
at  sucH  trial,  had  not  been  given ;  and  in  support  of  such  objec- 
tion offered  to  prove,  by  the  oath  of  the  defendant,  that  said 
witness  was  within  this  state,  and  that  his  attendance  at  this 
trial  might  have  been  compelled  by  the  ordinary  process  of  law. 
This  evidence  was  objected  to  by  the  counsel  of  the  plaintiffs, 
but  admitted  by  the  judge ;  whereupon  the  defendant  was  duly 
sworn  to  prove  this  fact,  and  answered  that  he  knew  William 
G.  Sandford ;  that  he  resided  in  the  town  of  Mendon,  in  the 
county  of  Monroe,  in  this  state ;  that  he  saw  Sandford,  at 
Mendon,  on  Monday,  previous  to  the  trial ;  that  Sandford  had 
a  family  living  there.  Being  examined  on  the  part  of  the  plain- 
tiffs, he  answered,  that  he  left  Mendon  to  come  to  New- York 
city  on  the  previous  Tuesday ;  that  witness  saw  William  G. 
Sandford  on  Monday,  at  Honeoye  Falls,  in  the  town  of  Mendon, 
conversing  with  Samuel  Sibley.  He  did  not  know  how  long 
Sandford  had  been  at  Mendon ;  that  he  saw  him  there  some 
weeks  before  that.  That  Sandford  was  absent  from  Mendon  for 
about  two  years ;  that  he  did  not  know  anything  of  his  resi- 
dence, nor  of  his  family  residing  at  Mendon,  except  from  report. 
Sandford  had  been  there  once  before,  to  his  knowledge,  since  he 
went  away  some  two  years  ago.  He  was  formerly  a  resident  of 
Mendon,  and  married  his  ^nfe  there.  That  some  time  the  previ- 
ous spring  Sandford  told  him  he  resided  in  Wisconsin ;  that  de- 
fendant had  been  at  Southport,  but  did  not  see  Sandford  there. 
Sandford  had  no  house  there  that  he  knew  of;  that  defendant 
made  no  inquiries  for  Sandford  while  at  Southport.  The  coun- 
sel for  the  plaintiffs,  for  the  purpose  of  further  supporting  his 
o&r  to  read  said  deposition,  called  as  a  witness  ArchibcUd  Hiir 
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ton,  who  testified  that  he  knew  Willium  G.  Sandf(Mrd,  and  had 
always  understood  that  he  resided  in  Wisconsin ;  that  Sandford 
had  stated  to  witness  that  he  lived  there.  The  counsel  for  the 
plaintiffs  next  called  EUis  Bartlett^  one  of  the  plaintiffs,  for  the 
purpose  of  further  supporting  his  offer  to  read  said  deposition, 
who  testified  that  he  knew  William  G.  Sandford ;  that  plain- 
tiff's  firm  had  had  correspondence  with  Sandford,  and  that  he 
resided  at  Southport ;  that  he  saw  Sandford  the  first  of  August* 
or  last  of  July,  and  Sandford  stated  to  him  that  he  resided  at 
Southport.  Being  questioned  on  the  part  of  defendant,  he 
answered  that  he  had  never  seen  Sandford  except  in  the  city 
rf  New-Ywk ;  that  he  had  received  letters  from  him  in  Wis- 
consin ;  that  he  had  known  him  as  a  resident  of  Southport 
since  July  or  August,  1846.  Palemon  Webb  testified  that  he 
saw  Sandford  at  Southport,  and  he  had  a  family  there;  that  he 
was  in  business  at  that  place ;  that  he  saw  him  there  in  Janu- 
ary and  February,  1847,  and  saw  him  in  Chicago  in  March^  fol- 
lowing. 

The  counsel  for  the  plaintiffs  again  offered  to  read  in  evidence 
the  paper  purporting  to  be  the  deposition  of  said  Sandford, 
taken  de  bene  esse  in  this  cause.  The  counsel  for  the  defend- 
ant objected  to  the  reading  of  said  deposition,  on  the  ground 
that  upon  the  evidence  so  given  it  satisfactorily  appeared  that 
the  witness,  whose  testimony  had  been  taken  conditionally,  had 
not  continued  absent  out  of  this  state,  so  that  his  attendance  at 
this  trial  could  not  be  compelled  by  the  ordinary  process  of 
law ;  that  he  was  last  seen  within  this  state  at  the  place  of  his 
former  residence,  and  where  his  relatives  resided ;  that  no  in- 
quiries had  been  made  in  any  quarter,  where  any  information 
as  to  his  position  or  location  was  likely  to  be  gained,  since  he 
was  proved  to  be  within  this  state,  or  at  any  other  time ;  that 
against  the  evidence  so  given  of  his  personal  presence  within 
this  state,  the  judge  could  not  presume  him  to  be  out  of  the 
state  at  the  time  of  the  trial ;  that  sufScient  proof  had  not  been 
(^ven  to  entitle  the  plaintiffs  to  read  said  deposition  in  evidence. 
The  counsel  for  the  defendant  further  stated,  in  support  of  said 
olgection,  that  the  defendant  had  no  opportunity  to  cross-exam- 
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ine  the  witness  on  taking  said  deposition,  and  that  he  had  not 
been  cross-examined.  The  counsel  for  the  plaintiffs  admitted 
that,  upon  the  taking  of  said  deposition  the  defendant  did  not 
attend  or  cross-examine  said  witness ;  but  that  it  appeared  bj 
the  proof  of  service,  made  part  of  said  deposition,  that  the  de- 
fendant's counsel  had  notice  of  the  taking  of  said  examination, 
but  insisted  that,  upon  the  evidence  so  given,  the  plaintiffs  had 
•satisfactorily  proved  that  the  witness  had  continued  absent  out 
of  this  state,  so  that  his  attendance  at  this  trial  could  not  be 
compelled  by  the  ordinary  process  of  law ;  and  his  honor  the 
judge  so  decided,  and  admitted  the  deposition  to  be  read  in 
evidenpe,  and  overruled  the  objection  thereto  :  and  to  his  decis- 
ion and  ruling  thereon  the  couhsel  for  the  defendant  excepted. 
The  plaintiffs  recovered  a  verdict,  and  the  defendants  moved  for 
a  new  trial. 

E.  S.  Van  Winkle,  for  the  plaintiffs. 

E,  Sandford,  for  the  defendant. 

J5y  tk^  Court,  Edwards,  J.  We  do  not  think  that  the  tes- 
timony in  this  case  warrants  the  conclusion  that  the  witness, 
whose  deposition  was  taken  de  bene  esse,  was,  at  the  time 
of  the  trial,  either  a  resident  of  this  state,  or  that  he  was  within 
this  state,  according  to  the  spirit  and  meaning  of  the  statute. 

It  was  clearly  proved  at  the  trial,  that  the  witness  was  a  resi- 
dent of  Wisconsin  at  the  time  his  deposition  was  taken,  and 
continued  to  be  so  for  some  time  afterwards.  This  testimony 
cast  the  burthen  of  proof  upon  the  defendant ;  for  residence  in 
another  state  having  been  once  established,  the  presumption, 
unless  rebutted,  would  be  that  it  continued.  Does  the  proof 
then  show  a  change  of  residence  ?  The  only  testimony  relied 
upon  for  that  purpose,  is  that  of  the  defendant  in  the  suit.  In 
the  first  place,  it  is  questionable  whether  he  was  a  competent 
witness.  The  general  rule  is,  that  a  party  who  offers  a  deposi- 
tion taken  de  bene  esse,  can  himself  prove  the  absence  of  the 
witness ;  and  there  is  every  reason  why  that  should  be  the  case, 
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for  he  merely  enables  himself  to  read  testimony  TrMch,  for  the 
sake  of  convenience,  has  been  taken  before,  instead  of  at  the 
trial.  And,  in  legal  supposition,  no  injnry  can  be  done  to  the 
party  against  whom  it  is  introduced.  But  is  not  the  case  differ- 
ent where  the  party  against  whom  the  deposition  is  taken,  is 
offered  for  the  purpose  of  excluding  it  altogether?  There  can 
be  no  doubt  that  such  a  party  has  the  strongest  interest  in  ex- 
cluding the  testimony  of  the  witjiess ;  for  by  so  doing  he  might, 
and  in  most  instances  would  be  able,  upon  his  own  testi- 
mony, to  succeed  in  the  suit.  In  this  case,  however,  the  justice 
at  the  circuit  allowed  the  defendant  to  be  examined ;  but,  although 
the  question  of  his  admissibility  is  not  before  us,  still,  the  fact 
of  his  interest  ought  to  be  taken  into  consideration  in  weighing 
his  testimony.  It  will  be  seen  by  reference  to  the  case  that 
the  defendant  in  his  direct  examination  said,  that  at  the  time 
of  the  trial,  the  witness  Sandford  was  a  resident  of  Mendon,  in 
Monroe  county,  in  this  state  ;  that  he  had  seen  him  there  on 
the  Monday  before  the  trial,  and  that  he  had  a  family  living 
there.  But  it  will  also  be  seen,  upon  reference  to  his  cross- 
examination,  that  he  does  not  state,  of  his  own  knowledge,  a 
single  fact  which  supports  his  direct  examination,  except  that 
he  casually  saw  the  witness  at  Mendon  on  the  Monday  previous 
to  the  triaL  And  the  vagueness  of  his  testimony  clearly  shows 
that  he  was  not  warranted  in  the  conclusions  which  he  gives  in 
his  direct  examination.  The  question,  then,  which  was  pre- 
sented to  the  court  was,  whether  the  positive  proof  of  the  resi- 
dence of  the  witness  in  Wisconsin,  was  overcome  by  the  testi* 
mony  of  the  defendant  himself ;  or,  in  other  words,  whether  the 
uncorroborated  testimony  of  an  interested  witness,  which,  at  best, 
is  of  an  indefinite  and  unsatisfactory  character,  that  he  had  seen 
a  resident  of  Wisconsin  in  a  remote  part  of  this  state  shortly 
before  the  trial,  was  of  itself  sufBcient  to  authorize  the  exclusion 
of  his  deposition  taken  de  bene  esse.  {See  Ward  v.  WeUs, 
1  Taunt.  461.) 

This  was,  chiefly,  a  question  as  to  the  weight  to  be  given  to 
testimony ;  and  the  justice  at  the  circuit,  who  had  the  witnesses 
before  him,  and  who  knew  the  bias  of  interest  under  which  the 
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defendant  testified,  came  to  the  conelueion  that  the  witness 
Sandford  could  not  be  considered  a  resident  of  this  state,  and 
aooording  to  the  spirit  and  meaning  of  the  statute,  was  not,  at 
the  time  of  the  trial,  within  this  state,  in  snch  a  manner  as  to 
exclude  the  reading  of  his  deposition.  It  seems  to  us  that  we 
should  not  be  warranted  in  coming  to  a  different  conclusion. 

Sut  it  was  also  contended  that  the  defendant  had  not  suffi- 
cient notice  of  the  examination.  The  statute  provides  that  the 
party  against  whom  a  deposition  is  to  be  read,  may  prevent  the 
reading  thereof,  by  satisfactory  proof  that  sufficient  notice  was 
not  given  him  to  enable  him  to  attend  the  examination  of  the 
witness.  (2  R.  JS.  398,  §  8.)  The  defendant  offered  no  evi- 
dence to  show  that  he  had  not  received  sufficient  notice  of  the 
examination,  but  relied  upon  other  facts  and  circumstances  which 
had  been  proved,  or  appeared,  upon  the  trial.  The  justice  at  the 
circuit  did  not  think  that  those  facts  and  circumstances  amounted 
to  satisfactory  proof  that  sufficient  notice  had  not  been  given, 
and  we  think  that  he  was  justified  in  coming  to  this  conclusion. 

The  motion  for  a  new  trial  most  be  denied,  with  costs. 


Sams  Term.    Before  the  same  Justices. 
CABTEa  vs.  Hope. 

Id  an  action  ez  anUiractn  there  is  no  variance  between  the  allegation  of  a  sole 
liability,  in  the  declaration  and  bill  of  particulars,  and  proof  of  a  joint  un- 
dertaking by  the  defendant  and  another. 

Where  a  declaration  contained  the  general  money  counts,  and  the  plaintiff 
furnished  a  bill  of  particulars,  stating  that  he  claimed  a  certain  amount  for 
cash  lent  and  advanced  to  the  defendant  on  a  day  specified ;  and  on  the  trial 
the  plaintiff,  for  the  purpose  of  showing  the  loan,  offered  in  evidence  a 
bank  check  in  the  amount,  and  of  the  date,  specified  in  the  bill  of  particu- 
lars, signed  by  the  defendant  and  another  person;  Hdd  that. the  same  was 
admissible. 
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Error  to  the  New-York  common  pleas.  The  declaration  in  the 
ooiirt  below  contained  merely  the  common  money  eonnts.  Plea 
non-assumpsit.  A  bill  of  particulars  was  served,  which  speci- 
fied four  items  o£  cash  lent  and  advanced  by  the  plaintiff,  to  and 
for  the  defendant,  and  at  his  request,  and  interest  on  those  sums. 
The  only  evidence  offered,  to  show  the  loan,  was  the  joint  check 
of  Thonvpson  ^  Carter  upon  the  Chemical  Bank,  dated  Aug. 
7, 1839,  for  $594,82.  The  counsel  for  the  defendant  admitted 
the  signature  of  "  Thompson  &,  Carter"  to  the  check  to  be  in 
the  hand-writing  of  the  defendant,  Carter,  of  that  firm,  but 
objected  to  the  check  being  read  in  evidence;  insisting  that  it 
was  inadmissible  under  the  pleadings  and  bill  of  particulars, 
the  declaration  bdng  against  the  defendant  Carter,  alone,  and 
tiie  bill  of  particulars  specifying  a  demand  against  him  alone, 
while  the  check  was  the  joint  check  of  Thompson  <fc  Carter.  But 
the  court  admitted  the  check  in  evidence,  and  the  defendant 
excepted.  The  plaintiff  then  offered  as  a  witness  the  cashier  of 
the  Chemical  Bank,  who  testified  that  Thompson  &  Carter 
never  had  any  funds,  and  never  kept  any  account,  in  the  Chem- 
ical Bank.  The  defendant  moved  for  a  nonsuit,  on  the  grounds 
that  the  check  was  not  admissible  in  evidence,  under  the  plead- 
ings and  bill  of  particulars ;  and  that  no  presentment  of  the 
check  for  payment,  or  notice  of  protest,  had  been  proved.  The 
judge  denied  the  motion,  and  the  defendant  excepted.  The 
jury,  under  the  direction  of  the  court,  found  a  verdict  for  the 
plaintiff  for  the  amount  of  the  check,  with  interest,  and  the  de- 
fendant brought  a  writ  of  error. 

L.  R.  Marshy  for  the  plaintiff  in  error 

John  E.  Burrill,  Juru  for  the  defendant  in  error. 

By  the  Court,  Edwards,  J.  It  appears  from  the  error  book 
in  this  case,  that  the  declaration  of  the  plaintiff  in  the  court  be- 
low contained  the  general  money  counts ;  and  that  the  plaintiff 
fiimished  a  bill  of  the  particulars  of  his  demand,  in  which  he 
stated,  amongst  other  things,  that  he  claimed  the  amount  of 
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$594,82  for  cash  lent  and  advanced  by  the  plaintiff  to  the  de- 
fendant on  the  7th  of  August,  1849.  On  the  trial  of  the  cause 
the  plaintiff  offered  in  evidence  a  bank  check,  in  the  amount  and 
of  the  date,  stated  in  the  bill  of  particulars,  and  signed  "  Thomp- 
son &  Carter."  The  counsel  for  the  defendant  admitted  the  sig- 
nature of  the  check  to  be  in  the  hand- writing  of  the  defendant, 
but  objected  to  its  admissibility  in  evidence  under  the  declara- 
tion and  bill  of  particulars.  The  court  admitted  the  evidence, 
and  the  counsel  excepted. 

It  is  an  ancient  and  elementary  rule  of  special  pleading,  that 
the  non-joinder  of  defendants  in  an  action  ex  contractu  can  only 
bo  taken  advantage  of  by  plea  in  abatement,  and  not  under  the 
general  issue.  (1  Chiiiy's  PL  48.  2  Johm  Cos.  88.)  One  of 
the  reasons  assigned  for  this  rule  is,  that  evidence  of  a  joint 
contract  does  not  sustain  the  general  issue,  inasmuch  as  the 
defendant,  in  a  joint  undertaking,  is  liable  for  the  whole  amount, 
although  another  person  is  also  liable,  and  as  between  themselves 
is  bound  to  contribute.  {Rice  v.  Shule,  5  Burr.  261.)  In  other 
words,  there  is  no  variance  between  the  allegation  of  a  sole  lia- 
bility and  proof  of  a  joint  undertaking. 

But  it  is  contended  in  this  case  that  the  bill  of  particulars 
confines  the  plaintiff  to  proof  of  a  several  contract.  In  the  case 
of  Pierce  v.  Crafts,  (12  John,  90,)  it  was  held  that  the  payee 
of  a  negotiable  note  might  give  it  in  evidence  under  the  general 
count  for  money  lent.  It  will  be  seen  by  reference  to  the  bill 
of  particulars,  that  it  contains  but  a  repetition  of  the  count  for 
money  lent  and  advanced,  with  the  additional  statement  of  a 
specific  amount  and  date.  It  will  also  be  seen  that  the  amount 
and  date  compared  precisely  with  the  check  offered  in  evidence. 
How  then  can  it  be  said  that  there  is  what  the  law  regards  as  a 
variance  ?  If  there  would  be  no  variance  under  a  count  for  money 
lent,  how  can  it  be  said  that  there  is  a  variance  between  the 
proof  and  the  same  allegation  of  money  lent,  contained  in  the 
bill  of  particulars  ?  The  plaintiff  in  error  can  not  complain  that 
he  has  been  misled;  for  one  o^the  reasons  given  -vdiy  the  objec- 
tion of  a  non-joinder  of  defendants  in  an  action  ex  contractu  can 
only  be  taken  by  plea  in  abatement  is,  that  the  defendant  ought 
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not  to  be  permitted  to  lie  by,  and  put  the  plaintiff  to  the  delay 
and  expense  of  a  trial,  and  then  set  up  a  defense,  not  founded 
on  the  merits  of  the  case,  but  on  the  form  of  the  proceeding. 
{Rice  V.  Skute,  5  Burr.  261.)  If  the  bill  of  particulars  did  not 
furnish  suflScient  information  of  the  indebtedness  to  which  it 
referred,  the  defendant  below  should  have  obtained  a  further  bill. 
If  it  did  furnish  sufficient  information,  as  it  unquestionably  did, 
then  the  reason  of  the  rule  cited  has  peculiar  application  to  the 
circumstances  of  this  case. 

Judgment  affirmed. 


Same  Term.    Before  the  same  Justices.  ia»«  n 

Dows  and  Gary  vs,  Morewood  and  others. 


On  the  22d  of  October,  1846,  H.  Sl  L.  H.  being  indebted  to  the  plaintiffs  in  the 
snm  of  S2,100  upon  a  draft  accepted  and  afterwards  paid  by  the  plaintifl&, 
gave  to  the  latter  a  receipt  stating  that  they  had  received  in  store  at  P.,  86 
cans  of  oil  of  peppermint  marked  "  D.  &  C,  New- York,"  containing  1687 
lbs. ;  and  which  they  thereby  pledged  and  transferred  to  the  plaintiffs,  and 
agreed  to  ship  the  same  to  them,  to  be  scld  by  them  to  pay  the  said  drafl 
thereto  annexed,  subject  to  no  charge  except  transportation.  Other  drafts 
were  afterwards  drawn  upon  the  plaintiffs,  at  different  times,  and  accepted 
and  paid  by  them,  and  similar  receipts  were  given  by  H.  &,  L.  H.  The 
plaintiffs  purchased  bottles  in  New-York,  which  were  made  expressly  for 
them,  and  sent  them  to  U.  &  L.  H.  to  pack  the  oil.  In  May,  1846,  one  of 
the  plaintiffs  went  to  P.,  where  H.  &  L.  U.  resided,  and  talked  with  them 
about  the  oil,  and<the  receipts,  and  urged  them  to  pack  the  oil  as  soon  as 
possible.  H.  &  L.  H.  pointed  out  the  oil,  in  tin  cans,  in  an  adjoining  room, 
and  admitted  their  obligation  to  deliver  it.  On  the  9th  of  June,  H.  d&  L« 
H.  said  they  had  received  a  letter  from  the  plaintiffs  and  were  going  to 
G.  to  see  the  oil  shipped.  They  went  to  G.  and  shipped  on  board  a  canal 
boat  a  quantity  of  oil,  in  boxes  marked  "  H.  &.  L.  H.,  care  of  G.  B.  M.  dt 
Co,"  (the  defendants.)  The  defendants  subsequently  received  from  the 
captain  of  the  boat  21  boxes  of  oil  thus  marked ;  and  the  plaintiffs  replev- 
ied the  same.  The  bottles  sent  by  the  plaintiffs  to  H.  &  L.  H.  had  labels 
on  them  like  those  replevied.    Nq  particular  cans  of  oil  were  set  apart  for 
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the  use  of  the  plaintiflB,  when  the  receipts  were  given ;  and  the  onlj  evi- 
dence that  any  were  so  set  ai>art  afterwards,  was  that  arising  from  the 
ahove  fhcts.    Bidd  that  the  proof  was  sufficient  to  go  to  the  jury,  on  the  • 
two  questions,  whether  any  oil  was  so  set  apart  in  May  and  June,  and  whether 
that  oil  was  the  same  that  was  received  by  the  defendants. 

£kld  also  that  the  evidence  was  such  as  to  justify  the  jury  in  finding  that  H. 
&>  H.  L.  had  set  apart,  at  G.,  the  oil  in  question  for  the  plain tifis,  and  that 
it  had  come  to  the  defendants'  hands. 

BeU!  further t  that  the  defendants,  having  upon  demand  made,  refused  to  de- 
liver the  oil  to  the  plaintiflb ;  without  settii^  up  any  lien  thereon,  they 
waived  the  right  to  set  up  a  lien  afterwards  for  flight,  costs  and  charges, 
or  for  previous  advances ;  and  that  they  could  not  be  allowed  to  deny  the 
plaintifis'  title,  before  suit  brought,  and  afterwards  defeat  a  recovery  by 
setting  up  a  concealed  lien. 

In  the  case  of  a  running  account  between  parties,  where  there  are  various 
items  of  debit  on  one  side  and  of  credit  on  the  other,  and  neither  party  has 
applied  the  payments  to  any  particular  debit,  they  are  to  be  applied  first  to 
satisfy  the  debts  oldest  in  time. 

The  law  will,  in  such  a  case,  also  apply  the  payments  to  that  debt  a  relief 
i^om  which  will  be  most  beneficial  to  the  debtor,  as,  for  example,  accept- 
ances for  which  an  instrument  in  the  nature  of  a  mortgage,  or  pledge,  of 
personal  property,  as  given. 

This  was  an  action  of  replevin,  for  detaining  21*  cans  of  oil 
of  peppermint,  containing  about  1300  lbs.  received  by  the  de- 
fendants from  the  firm  of  H.  G.  <fc  L.  B.  Hotchkiss.  On  the  « 
trial  the  plaintiffs  obtained  a  verdict  for  six  cents  damages  and 
six  ceats  costs  ;  and  the  cause  came  before  this  court  on  excep- 
tions taken  by  the  defendants,  at  the  circuit. 

H,  S.  Dodge,  for  the  plaintiffs. 

/.  Miller,  for  the  defendants. 

By  the  Court,  Mitchell,  J.  On  the  22d  of  October,  1845, 
H.  G.  &  L.  B.  Hotchkiss  drew  their  draft  at  four  months  for 
$2,100  on  the  plaintiffs,  who  accepted  the  same,  and  paid  it  at 
maturity.  On  the  same  day  the  Messrs.  Hotchkiss  gave  to  the 
plaintiffs  a  receipt,  stating  that  they  had  received  in  store,  at 
Phelps,  86  cans  of  oil  of  peppermint  marked  "  D.  &  C,  New- 
York,"  containing  1687  lbs.  oil  of  peppermint,  and  which  they 
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thereby  pledged  and  transferred  to  the  plaintiffs,  and  agreed  to 
ship  the  same  to  them  to  be  sold  by  them  to  pay  the  said  draft 
thereto  annexed — subject  to  no  charge  except  transportation. 
On  the  6th  of  November,  1845,  a  like  draft  at  four  months,  for 
$2,250,  was  drawn  and  accepted  by  the  plaintiffs  and  paid  at 
maturity,  and  a  like  receipt  given  by  the  Messrs.  Hotchkiss  for 
90  cans,  containing  1831  lbs.  oil  of  peppermint.  On  the  first 
of  April,  1846,  a  like  draft  at  three  months  for  $1100  was 
drawn  and  accepted,  but  never  paid,  and  a  like  receipt  was  given 
for  21  cans  oil  of  peppermint  containing  over  400  lbs.,  and  also 
for  some  flour  and  other  articles.  On  the  30th  of  June,  1846, 
the  plaintiffs  replevied  from  the  defendants  the  21  boxes  of  oil 
of  peppermint,  for  which  this  action  was  brought.  It  was  in 
1008  bottles  and  weighed  1387  lbs.  net. 

The  plaintiffs  showed  that  they  had  purchased  bottles  in  New- 
York,  of  the  kind  and  size  of  those  replevied,  and  sent  them  to 
the  Messrs.  Hotchkiss  for  the  plaintiffs'  oil.  That  they  w^e 
made  expressly  for  the  plaintiffs,  though  the  witness  had  no  cer- 
tain knowledge  that  they  were  the  same  as  those  replevied. 
They  had  labels  on,  similar  in  size,  print  and  color  to  those  re- 
plevied; that  the  labels  were  sent  with  the  bottles  to  the 
Messrs.  Hotchkiss.  A  witness  for  the  plaintiff  stated  that  in 
May,  1846,  he  went  with  Mr.  Gary  to  Mr.  Hotchkiss  about  the 
oil ;  that  they  talked  about  the  receipts  and  the  oil :  that  Hotch- 
kiss pointed  out  the  oil,  in  tin  cans,  in  a  room  in  the  rear  of  his 
office  at  Phelps,  and  said  the  bottles  got  there  the  day  before. 
They  went  to  the  bam  and  saw  the  men  washing  the  bottles. 
Mr.  Cary  wanted  Hotchkiss  to  pack  the  oil  as  soon  as  possible. 
He  had  the  receipts  then  on  the  desk,  and  they  looked  at  them, 
for  the  purpose  of  getting  the  number  of  cans  the  receipts  called 
for.  They  then  left.  On  the  9th  of  June  following,  the  witness 
again  called  on  Hotchkiss,  and  asked  him  if  he  had  shipped  the 
flour  and  oil  as  talked  of  by  Mr.  Gary  and  the  witness  when 
they  were  there  before.  He  said  he  had  not ;  that  he  had  re- 
ceived a  letter  from  the  plaintiffs  that  morning  and  was  going 
to  Geneva  to  see  it  shipped.  The  witness  and  Hotchkiss  rode 
to  Greneva  together ;  the  witness  staid  there  a  short  time  and 
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helped  put  the  cases  of  oil  on  board  the  boat  H.  D.  Hatch,  and 
left  Hotchkiss  there,  who  "was  keeping  an  account  of  the  weight 
and  number  of  the  bottles  sliipped.  The  same  boat,  the  H.  D. 
Hatch,  arrived  in  New- York,  and  in  June,  1846,  the  defendants 
receiyed  from  the  captain  21  boxes  peppermint  oil,  marked  H, 
G.  ^  L.  B.  Hotchkiss,  care  G,  JB.  Morewood  ^  Co.  and  gave 
the  captain  a  receipt  for  it. 

No  particular  cans  of  oil  were  set  apart  for  the  use  of  the 
plaintiffs,  when  the  receipts  were  given ;  and  the  only  evidence 
that  any  were  so  set  apart,  afterwards,  was  that  above  detailed. 
The  proof  was  su£5icicnt  to  go  to  the  jury,  on  the  two  questions 
whether  any  were  so  set  apart  for  the  plaintiffs  in  May  and  June, 
and  whether  that  oil  was  the  same  received  by  the  defendants 
and  replevied  in  this  action. 

The  Messrs.  Hotchkiss  were  bound,  by  their  receipts,  to  deliver 
8918  lbs.  of  oil  of  peppermint  to  the  plaintiffs.  The  plaintiffs 
shipped  to  the  Messrs.  Hotchkiss  bottles  and  labels  like  those 
replevied,  to  pack  this  oil ;  then  one  of  the  plaintiffs  called  on  H. 
with  the  receipts,  and  spoke  of  the  oil  and  receipts,  and  asked 
that  the  oil  should  be  packed  as  soon  as  possible.  And  H. 
recognizing  his  obligation  to  deliver  the  oil,  pointed  out  oil  in 
cans  in  an  adjoining  room ;  and  when  afterwards  asked  if  he 
had  shipped  the  oil,  as  Gary  desired,  said  he  was  then  going  to 
Geneva  to  ship  it ;  and  he  did  go  to  Geneva  and  began  shipping 
it  by  the  boat  H.  D.  Hatch,  when  the  witness  left  him  engaged 
in  that  business.  And  accordingly  21  boxes  came  by  that  boat, 
in  due  course,  and  were  received  by  the  defendants,  with  the 
names  of  the  Messrs.  Hotchkiss  on  them.  With  this  evidence 
the  jury  could  hardly  draw  any  other  conclusion  than  that  the 
Messrs.  Hotchkiss  had  set  apart,  at  Geneva,  this  oil  for  the 
plaintiffs,  and  that  it  had  come  to  the  defendants'  hands.  It  had 
been  demanded  of  the  defendants  before  the  suit  was  brought. 
The  judge  was  correct  in  refusing  to  nonsuit  the  plaintiffs. 

The  defendants  produced  evidence  on  their  part,  and  when 
the  testimony  was  closed  requested  the  judge  to  charge  according 
to  nine  different  points  stated  by  them.  1.  That  the  plaintiffs 
could  not  recover  without  showing  that  the  oil  was  set  apart  for 
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tbeir  use ;  and  the  judge  so  charged.  2.  That  there  was  no  evi- 
dence that  it  had  been  so  set  apart  This  we  have  considered 
before,  and  the  judge  correctly  left  it  to  the  jury.  7.  That  the 
defendants  had  a  lien  for  freight,  costs  and  charges,  and  that 
the  plaintiffs  were  not  entitled  to  recover  until  such  lien  was 
discharged.  The  plaintiffs  had  made  a  demand  of  the  oil,  before 
suit  brought,  and  the  defendants  refused  to  deliver  it ;  admitting 
that  it  was  in  their  possession.  They  did  not  then  set  up  any 
lien.  By  their  absolute  refusal  to  deliver,  without  any  qualifi- 
cation, they  waived  the  right  to  set  up  any  lien  which  they  had 
not  previously  communicated  to  the  plaintiffs.  They  can  not  be 
allowed  to  deny  the  plaintiffs'  title  before  suit  brought  and  after- 
wards defeat  a  recovery  by  setting  up  a  cancealed  liefu  {Everitt 
V.  Salttis,  15  Wend.  4T4,  qfirmed  20  Id.  268.) 

This  is  also  a  sufScient  answer  to  the  6th  point,  in  which  the 
defendants  insisted  that  they  had  a  right  to  retain  the  goods 
until  their  claim  for  advances  made  to  the  Messrs.  Hotchkiss  on 
previous  consignments  of  goods  lib  them  should  be  satisfied.  The 
judge,  however,  charged  more  liberally  for  the  defendants,  and 
said  they  would  have  a  lien  in  such  case  if  the  business  oimah- 
ing  advances  and  receiving  goods  was  a  continuous  one.  The 
evidence  was  that  Dows  called  on  the  defendants  in  the  middle 
of  June,  1846,  and  asked  them  if  they  had  advanced  on  the  oil, 
and  they  said  they  had  not  made  any  advances  on  it.  Dows 
said  the  plaintiffs  had  advanced  to  the  full  value  of  the  oil,  or 
more,  and  had  no  objection  to  the  defendants'  having  the  oil  if 
they  would  reimburse  to  the  plaintiffs  their  advance ;  and  the 
defendants  said  they  would  give  notice  to  the  plaintiffs  before 
they  would  make  any  advance.  All  this  is  utterly  inconsistent 
with  any  claim  then  existing  in  favor  of  the  defendants,  for  any 
advances. 

The  Messrs.  Hotchkiss  consigned  oil  to  the  defendants  to  be 
sold  on  commission.  The  defendants  shipped  the  oil  to  London, 
for  sale,  to  Hetherington  6c  Co.  and  according  to  the  account  of 
that  firm,  which  was  admitted  to  be  correct,  that  firm  made  the 
advance  through  6.  B.  Morewood  the  defendant,  and  charged  it 
to  the  Messrs.  Hotchkiss  in  account  directly  between  the  Lob.- 
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don  houfie  and  HotchkiBs ;  so  that  the  defendants  had  their 
claim  against  the  London  firm,  and  that  firm,  and  not  the  defend- 
ants, against  the  Messrs.  Hotchkiss.  The  general  statement 
hy  the  ^tness  Oliver,  that  advances  were  made  hy  the  defend- 
ants  to  the  Messrs.  Hotchkiss,  to  the  amount  of  $2100,  must  he 
taken  suhject  to  the  account  to  which  he  referred,  and  which  was 
admitted  to  he  correct.  The  question  passed  on  hy  the  judge, 
therefore,  did  not  arise ;  nor  did  the  one  suggested  hy  the  de- 
fendants' sixth  point  arise. 

On  the  8th  point  the  judge  charged  in  favor  of  the  defendants. 
The  9th  related  to  the  measure  of  damages  to  be  allowed  to  the 
defendants  in  case  they  had  succeeded.  As  that  contingency 
did  not  occur,  that  becomes  immaterial. 

5th  point.  There  had  been  mutual  dealings  between  Dows  and 
Cary  on  one  side,  and  the  Messrs.  Hotchkiss  on  the  other ;  and 
accounts  were  produced  at  the  trial,  showing  the  nature  and 
state  of  those  accounts.  The  plaintifis  advanced  largely  to  the 
Messrs.  Hotchkiss,  and  apparently  generally  trusted  for  their 
reimbursement  to  the  credit  of  the  Messrs.  Hotchkiss,  or  to  goods 
sent  or  to  be  sent  by  them  on  sale.     On  the  1st  of  December, 

1845,  the  Messrs.  Hotchkiss  owed  the  plaintiffs  nearly  $4000 
cash  balance,  and  on  drafts  accepted  by  the  plaintiffs  but  to  fall 
due  between  that  and  June  following,  $37,000  more.  The  plain- 
tiffs may  however  have  held  goods  of  the  Messrs.  Hotchkiss  un- 
sold, at  this  time ;  as  their  accounts  only  credit  actual  sales. 
Another  account,  brought  down  to  1  Feb.  1847,  shows  due  to  the 
plainlifiis  at  that  time  about  $12,000  in  cash,  and  over  $7000  in 
drafts  accepted  and  due  but  not  paid.  This  last  account  includes 
the  three  drafts  for  which  the  receipts  were  given  as  first  above 
mentioned,  and  charge  the  Messrs.  Hotchkiss  with  them.  Ac- 
cording to  it  the  amount  for  which  the  Messrs.  Hotchkiss  were 
debtors  on  the  9th  of  March,  1846,  when  the  2d  draft  was  due, 
was  $21,986,74,  and  by  the  28d  of  June  following  they  had  paid 
$86,845,93.  If  these  were  the  only  items  of  the  account,  it 
would  be  plain  that  the  plaintiffs  had  not  only  been  paid  these 
two  drafts,  but  were  largely  overpaid.    But  by  the  28d  of  June, 

1846,  the  gross  indebtedness  of  the  Messrs.  Hotchkiss,  including 
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the  $1100  draft,  and  other  acceptances  not  yet  due,  had  in* 
creased  from  $21,986,74,  which  it  was  on  the  9th  of  March,  1846, 
to  over  $62,000.  The  draft  of  $1100  did  not  fall  due  until  July 
8d,  1846. 

The  defendants  requested  the  judge  to  charge  that  the  credits 
to  the  Messrs.  Hotchkiss  were  to  be  applied  to  the  satisfaction 
of  the  charges  against  them,  in  the  order  of  time  in  which  they 
aeci^Eied ;  and  that  if  the  credits  exceeded  the  acceptances  and 
previous  charges,  then  the  acceptances  were  paid,  and  the  lien 
on  ihe  goods  ceased.  The  principle  of  the  defendants  was,  that 
in  a  running  account  like  this,  when  neither  party  has  applied 
the  payments,  they  are  to  be  applied  first  to  satisfy  the  debts 
oldest  in  time.  In  thlls  iiiej  are  sustained  by  the  cases  of  Sey- 
mour V.  Van  Slyck,  (8  Wend.  403,  417,  418;)  Allen  v.  Cuh 
ver,  ^c.  (3  Denio,  293 ;)  and  ClaytinCs  case,  {MerivcUcy  685, 
and  604  to  611.)  Judge  Jewett  says,  (3  Denio,  293,)  "  In  the 
case  of  a  running  account  between  parties,  when  there  are  vsr 
rious  items  of  debit  on  one  side,  and  of  credit  on  the  other, 
occurring  at  different  times,  and  no  special  appropriation  of 
payments  constituting  the  credits,  has  been  made  by  either 
party,  the  successive  payments  and  credits  are  to  be  applied  in 
discharge  of  the  items  of  debit  antecedently  due  in  the  order  of 
time  in  which  they  stand  in  the  account.  In  other  words,  each 
item  of  payment  or  credit  is  applied  in  extinguishment  of  the 
earliest  items  of  debt,  until  it  is  exhausted." 

Judge  Cowen,  in  Pattison  v.  Htdly  (9  Cowen  747,)  sus- 
tained another  principle  applicable  to  this  case ;  that  where  the 
parties  -make  no  application  of  the  payments,  the  law  will  apply 
them  to  that  debt,  a  relief  from  which  will  be  most  beneficial  to 
the  debtor  ;  as  if  the  debts  be  a  mortgage  and  account,  or  judg- 
ment and  account,  the  law  will  apply  them  to  the  mortgage  or 
judgment.  On  that  principle,  the  first  payments  here  would  go 
to  satisfy  the  acceptances  for  which  an  instrument  in  the  nature 
iS  a  mortgage,  was  given,  viz. :  those  secured  by  the  receipts  in 
this  case. 

But  while  the  judge  admitted  the  general  principle,  he  de- 
clined charging  on  that  point,  as  requested,  and  said  it  was 
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not  80  if  the  oil  was  set  apart,  designated  or  marked.  In  this 
qualification  he  overlooked  the  character  of  these  receipts.  Th^y 
acknowledge  the  receipt  of  certain  cans  of  oil,  and  profess  to 
pledge  and  transfer  them  to  the  plaintiffs,  and  the  receiptors 
agree  to  ship  the  oil  to  the  plaintiffs  for  sale.  And  it  is  ex- 
pressly declared  for  what  purpose,  viz. :  "  to  pay  the  draft  an- 
nexed, to  the  plaintiffs."  Clearly  if  the  Messrs.  Hotchkiss  had 
taken  up  those  drafts,  the  plaintiffs  would  have  had  no  longer 
any  claim  to  the  oil.  The  receipt  showed  on  its  face,  that  it 
was  given  as  security  merely,  and  that  not  for  a  general  indebt- 
edness, but  for  the  payment  of  a  certain  draft.  If  the  plaintiffs 
had  failed  to  pay  the  drafts  and  allowed  them  to  be  protested, 
and  ^0  compelled  the  Messrs.  Hotchkiss  to  pay  them,  it  could 
not  be  supposed  that  the  plaintiffs  could  still  replevy  the  oiL 
When  the  Messrs.  Hotchkiss  forwarded  funds  or  merchandise, 
which  was  credited  in  the  running  account,  so  as  in  law  to 
satisfy  the  drafts,  they  as  effectually  paid  them  as  if  they  had 
taken  up  the  drafts.  Then  it  was  quite  immaterial  whether  the 
oil  had  been  set  apart  or  not.  Even  if  the  Messrs.  Hotchkiss 
had  originally  set  apart  that  precise  quantity  of  oil,  and  deliv- 
ered it  to  a  third  party  to  hold  according  to  the  terms  of  the 
receipts,  such  third  party  would  not  be  justified  in  delivering 
the  oil  to  the  plaintiffs,  if  the  Messrs.  Hotchkiss  had  paid  the 
drafts.  Nor  could  the  plaintiffs,  in  such  case,  recover  it  from 
such  third  party. 

The  charge  and  refusal  of  the  judge,  in  the  5th  point,  were 
correct,  and  affected  the  merits,  at  least  as  to  the  oil  for  which 
the  first  two  drafts  were  given.  Under  the  charge  of  the  judge, 
the  jury,  if  they  believed  the  oil  set  apart,  necessarily  found  for 
the  plaintiffs  for  all  the  oil,  as  well  for  that  covered  by  the  first 
two  receipts,  and  which  was  paid  for  as  above  stated,  as  for  the 
oil  mentioned  in  the  3d  receipt. 

The  exception  taken  by  the  defendant  to  the  several  refusals 
and  decisions  of  the  judge,  was  broad  enough  to  include  his 
decision  on  this  point.  His  charging  that  the  law  was  not  as 
the  defendants  requested  him  to  state  it,  unless  the  oil  was  set 
apart,  was  also  a  refusal  to  charge  as  the  defendant  requested. 
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The  accounts  also  show  that  the  $1100  draft  was  not  paid  by 
the  plaintiffs,  even  on  the  18th  of  February,  1847 ;  that  draft 
and  three  others,  amounting  together  to  over  $7000,  being 
marked  expressly  "  not  paid  ;"  and  the  plaintiffs  in  their  letter 
of  13th  February,  1847,  stating  that  those  drafts  are  ufider  pro- 
test. In  their  letter,  also,  of  June  20th,  1846,  they  stated  that 
they  had  been  compelled  to  suspend.  This  suspension,  prob- 
ably, led  the  Messrs.  Hotchkiss  to  send  their  oil  to  the  defend- 
ants, rather  than  to  the  plaintiffs. 

The  8d  and  4th  points  taken  by  the  defendants,  may  be  con- 
sidered together.  The  3d  was,  that  if  this  oil  was  set  apart,  yet 
if  the  plaintiffs  agreed  that  it  should  be  sent  to,  and  sold  by  the 
defendants  on  account  of  the  Messrs.  Hotchkiss,  such  agreement 
was  a  waiver  of  any  lien  on  the  oil.  The  judge  may  have  re- 
fused so  to  charge,  because  he  may  have  considered  that  the 
correspondence  from  which  this  agreement,  if  it  existed,  was  to 
be  inferred,  showed  that  such  agreement  was  conditional,  viz. : 
that  the  oil  should  be  sent  to  the  defendants  and  sold,  on  account 
of  the  Messrs.  Hotchkiss,  but  so  that  the  defendants  should  re- 
pay to  the  plaintiffs  the  amount  of  their  acceptances.  For  the 
same  reason,  also,  he  may  have  refused  to  charge  as  requested 
in  the  4th  point,  that  the  agreement  of  the  Messrs.  Hotchkiss  to 
allow  the  plaintiffs  to  be  so  reimbursed,  and  the  subsequent  re- 
fusal of  the  Messrs.  Hotchkiss  to  do  this,  did  not  restore  the 
plaintiffs'  lien.  To  have  charged  the  jury  so,  would  only  have 
misled  them,  if  the  plaintiffs  had  never  agreed  to  waive  their 
lien,  except  on  condition  of  their  being  paid  by  the  defendants, 
in  place  of  the  Messrs.  Hotchkiss. 

The  only  expressions  in  the  correspondence  which  can  be  made 
to  imply  a  waiver  of  the  plaintiffs'  lien,  show  that  it  was  only  a 
consent  to  substitute  advances  to  be  made  to  them  from  some 
other  house,  in  place  of  their  claim.  "  It  is,  if  you  are  to  get  an 
advance  upon  this,  very  important  to  us  that  you  do  so  before 
the  1st  of  May."  "  If  you  could  realize  the  importance  to  us  to 
have  money,  we  think  you  would  send  the  oil  at  once  forward 
and  get  an  advance  on  it ;"  especially  as  in  the  previous  part  of 
the  letter,  the  plaintiffs  engaged  to  have  the  oil  packed  here ; 
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showing  they  expected  to  receive  it.  "  We  hope  you  will  hare 
your  oil  here  in  a  short  time.  We  are  very  much  in  want  of 
the  amount  you  can  get  advanced  on  it  here."  "  We  hope  you 
will  have  your  oil  here  at  once,  and  get  the  advance  on  it,  so 
thai  we  may  have  iiJ^  "  We  notice  by  your  letter,  that  the  oil 
you  have  shipped  direct  to  Meyer  &  Morewood.  Will  your 
H.  G.  H.  be  here  to  attend  to  it,  and  get  the  advance  for  us  7 
If  he  can  not  be  here  should  it  not  come  to  us  so  that  we  can 
get  it  as  soon  as  it  arrives.  If  H.  G.  H.  won't  be  here,  send 
us  an  order  on  Meyer  for  the  advance,  and  a  draft  on  Morewood 
&  Co."  The  plaintiffs  write  on  the  20th  of  June,  1846,  to  the 
Messrs.  Hotchkiss,  ^'  you  should  have  sent  us  an  order  on  More- 
wood  &  Meyer  to  get  the  advance,  and  we  wish  you  would  do  so 
at  once.  They  will  give  us  the  advance  on  it,  and  on  receipt  of 
this,  send  us  your  order  for  it."  If  from  any  thing  here  a 
waiver  of  any  existing  lien  is  to  be  implied,  it  is  only  "  so  that" 
the  advances  be  paid  to  the  plaintiffs,  and  is  a  waiver  with  a 
limitation,  and  can  not  take  effect,  unless  that  limitation  be  com- 
plied with. 

It  may  be,  however,  if  the  accounts  show  that  the  drafts  were 
paid,  that  these  letters,  in  connection  with  those  accounts,  would 
show  that  the  plaintiffs  did  not  claim  any  lien,  but  only  a  gene- 
ral right  as  creditors,  to  have  property  and  funds  remitted  to 
them  to  pay  their  advances  or  liabilities  for  the  Messrs.  Hotch- 
kiss. In  other  words,  that  they  do  not  waive  any  lien  ;  and  on 
the  other  hand,  do  not  set  up  any  lien.  And  it  might  also  be, 
that  if  those  letters  and  accounts  had  been  produced  before  the 
plaintiffs  rested,  a  nonsuit  would  have  been  proper.  They  do  y 
seem  to  indicate  that  the  oil  was  to  be  forwarded  from  Geneva 
for  general  account  of  the  plaintiffs,  and  not  in  consequence  of, 
or  in  recognition  of,  any  lien  in  their  favor.  That  matter  need 
not  now  be  passed  upon. 

There  should  be  a  new  trial ;  costs  to  abide  the  event. 
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Same  Term.    Before  the  same  Justices. 

Jones,  sheriff,  <S&c.  and  others  vs.  Bradner  and  others. 

"Where  merchants  residing  in  the  city  of  New- York  receive  an  order  for  goods 
from  persons  residing  at  a  distance,  no  particular  directions  being  given  as 
to  the  manner  in  which  the  goods  shall  be  forwarded,  and  the  vendors  pro- 
ceed to  select  the  goods  ordered,  and  a  portion  of  them,  after  being  packed 
in  boxes  are  placed  on  board  a  vessel,  for  transportation,  the  cartman  taking 
from  the  master  of  the  vessel  receipts  for  each  load,  no  person  except  the 
shipper  is  entitled  to  a  bill  of  lading.  And  if  the  shipper  is  also  the  holder 
of  the  receipts,  he  may  direct  to  whom  the  bill  of  lading  shall  be  made 
out ;  or  in  other  words,  to  whom  'the  goods  shall  be  deliverable.  And  until 
he  does  so,  the  right  of  possession  remains  in  himself. 

Accordingly,  where  goods  were  thus  placed  on  board  a  vessel,  for  transporta- 
tion to  the  purchasers'  place  of  residence,  and  receipted  for  by  the  master; 
HM  that  there  was  not  such  a  delivery  to  the  purchasers  as  rendered  the 
goods  liable  to  be  taken  by  virtue  of  an  attachment  issued  against  the 
property  of  the  purchasers  on  the  ground  of  their  being  non-resident  debtors. 

Error  to  the  superior  court  of  the  city  of  New-York.  Riley 
&  Walker,  of  Milton,  Florida,  sent  an  order  to  the  plaintiffs, 
who  were  merchants  in  the  city  of  New- York,  by  mail,  for 
goods.  The  order  did  not  direct  any  mode  in  which  the  goods 
were  to  be  sent.  The  plaintiffs  below  commenced  selecting  the 
goods  mentioned  in  the  order,  and  having  selected  a  part  were 
proceeding  to  select  the  residue,  about  $250  or  $300  worth. 
That  part  of  the  goods  which  had  been  selected,  was  packed, 
filling  seven  boxes  and  four  bales.  These  seven  boxes  and  four 
bales  were  sent  by  plaintiffs'  cartman  on  the  19th  of  September, 
to  the  brig  Republic,  lying  at  the  dock  in  East  river,  and  two 
receipts  taken  for  them  in  the  name  of  the  plaintiffs  below.  No 
bill  of  lading  had  yet  been  taken  or  executed.  No  invoices  had 
yet  been  sent  to  Riley  &  Walker.  The  original  invoices  re- 
mained in  the  plaintiffs'  hands,  yet  to  be  completed  by  adding 
the  remainder  of  the  goods.  On  the  same  day,  19th  of  Sep- 
tember, the  defendant  Jones,  sheriff,  by  virtue  of  an  attachment 
sued  out  by  the  defendant  Palmer,  took  these  goods  from  on 
board  the  ship,  at  Palmer's  direction.    On  the  20th,  the  next 
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daj,  in  the  morning,  the  said  receipts  were  presented,  and  a  bill 
of  lading  demanded  in  the  name  of  the  shipper,  \rhich  was 
refused. 

The  plaintifis  below  in  this  suit  replevied  the  goods.  On  the 
trial  of  the  replevin  suit,  in  the  superior  court,  it  was  proved  to 
be  the  custom  in  New- York  for  the  shipper  of  goods  to  take,  as 
the  loads  were  delivered  to  the  ship,  receipts  in  his  own  name, 
and  upon  surrendering  these  receipts  to  have  made  out,  and  to 
take,  a  bill  of  lading,  making  the  goods  deliverable  to  the  holder 
of  the  receipts,  or  to  whomsoever  the  holder  of  the  receipt  might 
direct.  The  judge  charged  the  jury  that  Riley  &-  Walker, 
against  whom  the  attachment  issued,  did  not,  by  any  sufficient 
delivery,  or  otherwise,  acquire  any  such  a  right  to,  or  interest 
in  the  goods  attached,  as  to  subject  the  same,  as  respected  the 
plaintiffs,  to  attachment  as  against  the  plaintiffs,  by  creditors  of 
said  Riley  <fc  Walker,  for  any  debt  or  demand  against  them, 
and  that  the  defendant,  Palmer,  was  not  enabled  or  authorized 
to  proceed  against  the  same  by  attachment,  and  the  sheriff  ac- 
quired no  right  or  title  thereby  as  against  the  plaintiffs,  Brad- 
ner &  Co.  The  jury  found  a  verdict  for  the  plaintiffs  for  six 
cents  damages  and  six  cents  costs,  and  assessed  the  value  of  the 
goods  at  $2,072,19.  And  the  defendants  brought  a  writ  of 
error. 

N.  B.  Blunt,  for  the  plaintiff  Jones.  I.  The  delivery  to 
Riley  <fc  Walker  of  the  goods  attached  was  complete.  {Russ 
v.  Minett,  11  East,  210.  People  v.  Haynes,  14  Wend.  546.) 
The  testimony  of  Newcombe,  the  invoice  dated  September  18, 
and  the  letter  of  Bradner  <fc  Co.  of  September  20,  expose  the 
pretended  right  to  retake  set  up  by  the  plaintiffs  below,  as  an 
after  thought.  The  goods,  when  attached,  were  at  the  risk  of 
Riley  <fc  Walker,  and  destruction  by  act  of  God  would  have 
been  their  loss.  II.  There  was  no  right  of  stoppage  in  transitu. 
The  attempted  proof  of  insolvency  of  Riley  &  Walker  failed. 
{Kirdack  v.  Craig,  8  T.  R.  119.  Newsan  v.  TJiomton,  6 
Easti  17.)    III.  At  least,  the  plaintiffs  were  bound  to  have  de- 
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manded  the  goods,  and  the  action  should  have  heen  in  the  de- 
tinet.    {Barrett  v.  Warre?i,  3  Hill,  348.) 

At  all  events,  the  title  to  the  goods  was  in  Riley  &-  Walker 
until  the  plaintiffs  below  signified  their  intention  to  retake  them. 
The  defendants  below  were  not  trespassers. 

E,  Terry,  for  the  plaintiff  Palmer.  I.  The  whole  question 
in  this  case  is,  who  did  the  goods  belong  to  1  And  there  is 
nothing  in  this  case  to  take  it  out  of  the  operation  of  the  well 
established  principles  of  law,  that,  on  such  a  state  of  facts,  the 
sale  of  the  goods  became  complete,  and  the  goods  became  the 
property  of  the  purchasers.  And  there  was  a  complete  delivery, 
complete  for  all  purposes,  unless  the  vendors  could  show  some 
reason  for  taking  them  back.  {The  People  v.  Hay  ties,  14 
Wend.  546,)  In  Lift  v.  Cowley,  (7  Taunt,  169,)  Gibbs,  C.  J., 
said,  "  it  has  never  been  doubted  but  that  the  goods  vested  in 
the  vendees  as  soon  as  they  left  the  original  owner's  possession ; 
but  it  has  always  been  equally  certain,  that  the  owner  might 
retake  them  in  their  passage,  if  he  had  subsequent  grounds  for 
believing  that  the  purchaser  would  not  perform  his  part  of  the 
contract  by  paying  for  them."  Delivery  of  goods  to  a  carrier 
or  master  of  a  vessel,  when  they  are  to  be  sent  by  a  carrier,  or 
by  water,  is  equivalent  to  a  delivery  to  the  purchaser,  and  the 
property,  with  the  correspondent  risk,  immediately  vests  in  the 
purchaser.  (2  Kenfs  Com.  499.)  The  rule  is  the  same,  if 
the  goods  are  put  on  board  a  general  ship,  for  the  consignee. 
(2  Kent^s  Com,  499.  Coxe  v.  Harden,  4  East.  Rep.  211. 
Brown  v.  Hodgson,  2  Campb.  Rep.  36.  Ghoning  v.  Meed- ' 
ham,  5  3f.  4*  ^Sel.  189.)  The  fact  that  all  the  articles  ordered 
were  not  selected,  makes  no  difference.  They  might  not  have 
been  able  to  be  obtained.  "  But  where  the  vendor  has  made 
such  selection,  and  appropriated  some  specific  portion  of  the 
entire  bulk,  for  the  benefit  of  the  vendee,  the  property  in  the 
article  sold  passes  to  the  vendee,  although  the  vendor  is  not 
bound  to  part  with  the  possession,  until  he  is  paid  the  price." 
{Chitty  on  Cont.  ed.  1844,  p.  337.  Clarke  v.  Spence,  4  Adol 
4*  EUiSf  469.)    The  exercise  of  the  right  of  stoppage,  in  this 
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case,  affirmed  the  title  of  the  vendee,  and  unless  insolvency  was 
shown,  the  vendor  could  not  take  them.  (14  Wend.  5(55.)  "  It 
is  a  contradiction  in  terms,"  says  Justice  Buller,  "  to  say  a  man 
has  lien  on  his  own  goods,  or  has  a  right  to  stop  his  own  goods 
in  transitu.^^  Therefore  the  goods  could  not  have  heen  the 
plaintiffs',  as  they  sought  to  stop  them  i7i  transitu.  (14  Wend. 
565,  566.)  The  judge,  at  the  trial,  should  have  excluded  the 
testimony  about  the  custom,  altogether,  it  being  purely  a  ques- 
tion of  law,  whether  the  title  to  the  goods  had  passed  or  not. 
If  the  defendants  had  not  been  surprised  with  evidence  of  cus- 
tom, they  could  have  shown,  what  every  day  takes  place,  that 
all  insurance  companies  make  no  distinction  between  receipts 
and  bills  of  lading,  as  respects  paying  losses.  All  the  testimony 
which  was  given,  was  merely  the  opinions  of  the  witnesses  as 
to  what  was  the  law.     It  amounted  to  nothing  more. 

II.  All  was  done,  in  any  event,  which  was  to  be  done,  in 
respect  to  the  change  of  the  title  in  the  goods,  so  far  as  third 
parties  were  concerned.  Third  parties  have  a  right  to  consider 
goods,  after  a  change  of  possession  from  the  vendor  to  the  ven- 
dee, the  property  of  the  vendee,  according  to  our  statutes.  If 
any  thing  more  was  to  be  done,  it  was  a  matter  between  the 
sellers  and  purchasers,  and  must  have  been  for  the  benefit  of 
the  purchasers  and  not  of  the  sellers.  The  goods  could  have 
been  sold  without  the  consent  of  the  sellers,  and  an  assignment 
of  them  for  the  benefit  of  creditors  would  have  passed  the  prop- 
erty. (1  R.  S.  Zd  ed.  195, 6,  §§  5,  6.)  III.  The  right  of  stop- 
page in  transitti  did  not  exist,  because,  there  was  in  fact  no  in- 
solvency of  the  vendees,  and  none  is  set  up  or  pretended ;  on 
the  contrary,  the  only  evidence  on  the  subject  is  to  the  contrary. 
To  entitle  a  vendor  to  stoppage  in  transitu^  there  must  be  an 
insolvency  of  the  vendee  occurring  subsequent  to  the  sale  of 
the  goods.  In  such  cases  (ndy  has  the  right  been  exercised. 
{Nicholls  V.  LeFeuvre,  2  Bing.  N.  C.  81.  James  v.  Chriffin^ 
\M.^  Wels.  20.  Coates  v.  Railton,  6B.^a  422.  Foster 
V.  Frampton,  lb.  109.  Lickbarrow  v.  Mason,  2  T.  R.  63.) 
At  the  time  of  the  replevin,  of  course  the  transitus  was  at  an 
end,  by  the  previous  seizing  of  the  sheriff  under  the  attach- 
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ment,  and  that  alone  would  prevent  the  vendors  from  taking 
them  under  the  law  of  stoppage  in  transitu.  {Foster  v.  Framp- 
ton,  6.  JB.  ^  C.  109.  Lickbarrcnv  v.  Mason,  2  T.  R.  63.) 
Upon  the  facts  shown,  the  right  of  stoppage  in  transitu  does 
not  appear  to  have  heen  exercised  in  good  faith,  even  if  it  existed, 
and  was  exercised ;  and  the  goods  appear  to  have  been  taken 
with  a  view  of  protecting  the  debtors,  and  not  for  the  security 
of  the  vendors.  There  was  collusion  between  the  vendors  and 
vendees  to  avoid  the  attaching  creditors. 

L.  R.  Marsh,  for  the  defendants  in  error.  At  the  time  these 
goods  were  attached  by  the  defendants  below,  they  were  the 
property  of  the  plaintifiFs  below  and  in  their  possession,  and 
under  their  control,  and  had  not  been  delivered  to  Biley  & 
Walker.  The  selection  and  shipment  of  the  goods  had  not  been 
completed.  About  three  hundred  dollars  worth  of  goods  was 
yet  unselected  and  unshipped.  The  transaction  was  not  ended. 
It  was  still  in  process  and  in  progress.  The  bills  or  invoices 
were  not  yet  sent  to  Riley  and  Walker,  but  were  still  in  the 
plaintiffs'  possession.  There  was  no  direction,  in  the  order  of 
Riley  &  Walker,  as  to  how,  or  by  whom,  the  goods  should  be 
sent.  There  is  a  great  difference  between  this  case  and  that 
of  a  personal  purchase,  (where  the  purchaser  is  present  and 
may  take  the  goods  himself,)  upon  the  question  when  delivery 
takes  place  and  is  consummated.  The  demand  of  a  bill  of 
lading,  deliverable  to  the  plaintiffs  below  upon  the  surrendering 
of  the  receipts,  shows  that  it  was  not  intended  to  deliver  the 
goods  here — ^but  to  send  them  to  the  plaintiffs'  correspondent  at 
Pensacola.  It  was  called  out  by  the  defendants  below,  that  the 
goods  after  they  were  replevied  by  the  plaintiffs  below  were  sent 
by  them,  to  Pensacola,  to  their  correspondent,  or  subject  to  their 
order.  These  goods,  as  they  were  packed,  were  sent  by  the 
cartman  of  the  plaintiffs  below  to  the  brig,  and  receipts  taken 
by  the  plaintiffs  below  and  in  their  name.  The  plaintiffs  be- 
low. Bradner  ic  Go.  in  fact  and  in  law  retained  the  possession 
and  control  of  the  goods,  up  to  and  until  they  surrendered  these 
receipts,  and  took  a  bill  of  lading,  and  they  had  the  right  to 
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give  up  the  receipts,  and  have  the  bill  of  lading  made  out  to 
them,  and  to  designate  to  whom  the  goods  should  be  delivered 
at  the  port  of  destination,  to  themselves,  to  their  order,  or  to 
anybody  else  they  might  select.  It  is  the  common  sense  of  the 
transaction.  The  receipts  are  given  to  plaintiffs  below  as  a  se- 
curity, until  the  whole  shipment  is  completed.  The  receipts 
state  that  the  goods  are  received  from  the  plaintiffs  below.  The 
object  of  these  and  similar  receipts,  is,  that  the  shipper  may 
have  evidence  that  his  cartman  has  deposited  the  various  loads, 
so  that  he  can  get  a  bill  of  lading  for  the  whole.  Who  can 
maintain  an  action  on  the  receipts,  but  the  plaintiffs  below  ? 
Who  can  get  possession  of  the  receipts  from  the  plaintiffs? 
Who  can  get  a  bill  of  lading  for  the  goods,  but  upon  surrender- 
ing the  receipts  ?  K  the  captain  should  give  a  bill  of  lading  to 
Riley  &-  Walker,  he  would  still  be  liable  to  plaintiffs  below,  on 
these  receipts.  The  delivery  is  not  consummated  till  the  receipts 
are  given  up,  and  bill  of  lading  taken,  making  the  goods  deliver- 
able to  Riley  &  Walker.  This  is  also  the  usage  and  custom 
at  the  port,  and  in  the  city  of  New- York.  This  is  proved  by 
the  witnesses  on  both  sides,  and  no  one  disproves  it.  This  evi- 
dence of  usage  is  admissible.  {Coweii  ^*  HiWs  Notes^  Part  2, 
1409,  1410, 11, 12.  Dawson  v.  Kittle^  4  Hill,  107.  Goodyear 
V.  Ogden,  Id,  104.)  If  this  evidence  of  usage  was  inadmissible, 
the  defendants  below  have  waived  their  objections  to  it,  by  a 
full  cross-examination  of  the  plaintiffs'  witnesses  on  this  subject, 
and  by  the  introduction  of  evidence,  by  their  own  witnesses,  on 
the  same  point.  If  the  objection  was  good,  their  counsel  should 
have  stood  by  it. 

The  questions  of  fact  arising  out  of  the  evidence  of  usage, 
properly  belonged  to  the  jury,  and  they  have  passed  upon  them. 
{Dawson  v.  Kittle,  4  Hill,  107.)  It  is  also  the  settled  law. 
{Abbott  on  Shipping,  Lond.  ed.  1844,  p.p,  321,  328,  346,  526. 
6  Taufit.  433.  3  Marshall,  127,  «'.  C.  5  Bar,  ^  Aid.  632. 
UWend.  646,  II  Id.  657,  63.   24  Wend.  169.    2  Hill,  147.) 

In  the  case  of  The  People  v.  Haynes,  (14  Wend.  546,  561,) 
relied  on  for  defense,  there  were  these  circumstances:  The 
goods  were  all  selected ;  they  were  all  packed  in  a  box ;  marked 
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Charles  Haynes,  Boston  ;  Boston  was  the  place  of  his  residence ; 
they  were  sent  on  board  the  Providence  steamboat,  by  and 
according  to  defendant's  direction  ;  receipt  taken  from  the  mas- 
ter, stating  that  the  box  was  to  be  taken  to  Providence,  and  de- 
livered to  the  Boston  wagoner,  who  receives  the  goods  at  Provi- 
dence, and  delivers  them  at  Boston,  according  to  marks  and 
addresses  on  packages.  The  receipt  was,  in  fact,  the  bill  of 
lading.  Possession  of  the  receipt  was  not  necessary  to  enable 
the  purchaser  to  obtain  possession  of  the  goods  on  their  arrival. 
{Id,  562.)  Haynes  was  personally  present,  bought  the  goods 
himself,  and  received  them  at  the  store.  {Id.  565.)  A  very 
different  case,  from  the  one  at  bar.  II.  If  the  delivery  of  these 
goods  to  Riley  &  Walker  was  perfected,  the  plaintiffs  below  had 
a  right  to  stop  them  in  transitu,  on  their  insolvency  being 
discovered.  The  defendant  Palmer,  in  his  affidavit  on  which  the 
attachment  issued,  shows  that  Riley  &  Walker  had  failed 
to  pay  their  note  for  $1300.  See  Chief  Justice  Bronson's 
opiiiion  in  a  similar  case.  (15  Weiid.  143.  See  also  15  Wend. 
137 ;  2  Kent's  Com.  542.)  Palmer  did  not  give  any  credit  on 
the  strength  of  these  goods,  and  still  holds  the  liability  of  Riley 
&  Walker.  The  character  of  the  seizure  was  extortionate ; 
taking  on  a  debt  of  $1341,23,  nearly  $3000  worth  of  goods. 

By  the  Court,  Edwards,  J.  In  the  month  of  August,  1845, 
the  defendants  in  error,  who  were  merchants,  residing  and  doing 
business  in  the  city  of  New- York,  received  an  order  for  goods 
from  Riley  &-  Walker,  of  Florida.  The  order  contained  no  par- 
ticular directions  as  to  the  manner  in  which  the  goods  were  to 
be  forwarded.  The  defendants  proceeded  to  select  the  goods 
ordered,  and  a  portion  of  them,  after  they  had  been  packed  in 
boxes  and  bales,  were  placed  on  board  the  brig  Republic.  At 
the  time  the  goods  were  thus  placed  on  board  the  brig,  the  cart- 
man  took  from  the  master  two  receipts,  dated  September  19th, 
1845.  After  the  receipts  had  been  given,  and  on  the  same  day, 
the  goods  were  taken  by  the  sheriff  of  the  city  and  county  of  New- 
York,  by  virtue  of  a  warrant  of  attachment,  issued  against  the 
property  of  Riley  &  Walker,  pursuant  to  the  provisions  of  the 
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statute,  applicable  to  non-resident  debtors.  After  the  goods  had 
been  thus  attached,  they  were  replevied  by  the  defendants  in 
error.  On  the  trial  of  the  cause,  the  judge  charged  the  jury, 
that  there  had  not  been  such  a  delivery  of  the  goods  as  rendered 
them  liable  to  an  attachment  issued  against  the  property  of 
Riley  &  Walker.     To  this  charge,  the  plaintiff  in  error  excepted. 

It  appears  from  the  testimony,  that  all  the  goods  ordered  had 
not  been  selected  and  placed  on  board  the  vessel,  and  that  no 
bill  of  lading  had  been  given.  The  testimony  further  shows, 
that  when  goods  are  shipped  on  board  a  vessel  to  be  sent  coast- 
wise or  abroad,  it  is  the  practice  and  custom  in  the  city  of  New- 
York,  to  give  a  receipt,  similar  to  those  which  were  given  in  this 
case,  for  each  load,  as  it  goes  on  board ;  and  when  all  the  goods 
are  on  board;  to  deliver  up  the  receipts,  and  get  a  bill  of  lading, 
which  makes  the  goods  deliverable  to  the  shipper's  order,  or  to 
such  other  person  as  he  may  direct. 

In  the  case  of  Craven  et  ai.  v.  Ryder,  (6  Taunt.  433,)  the 
plaintiflFs  had  contracted  to  sell  certain  goods  upon  credit,  which 
were  to  be  placed  on  board  a  ship  for  Hamburg.  The  goods 
were  placed  on  board  the  vessel  of  the  defendant  by  a  lighter- 
man, and  when  the  loading  was  complete,  the  mate  of  the  vessel 
gave  an  acknowledgment  in  writing,  that  the  goods  were  re- 
ceived on  board  the  ship  for  Hamburg,  for  and  on  account  of 
the  plaintiffs.  The  shippers  afterwards  reclaimed  the  goods ; 
and  upon  a  refusal  to  re-deliver  them,  brought  an  action  of  tro- 
ver. Upon  this  state  of  facts,  the  court  held  that  the  vendors 
had  never  parted  with  their  right  to  the  possession  of  the  goods ; 
and  that  the  person  who  held  the  lighterman's  receipt  was  en- 
titled to  a  bill  of  lading.  In  the  case  before  us,  the  receipts 
state  that  the  goods  were  received  from  the  shippers.  In  that 
case,  the  receipt  stated  that  the  goods  were  received  for  and  on 
account  of  the  shippers.  But  the  court  said  that  they  did  not 
mainly  rely  on  the  form  of  the  receipt.  In  the  case  of  Rv/Jc 
V.  Hatfield,  (5  Barn,  ^  Aid.  682,)  a  similar  rule  was  recog- 
nized. 

It  would  seem  that  these  cases  establish  the  principle,  that 
no  person,  except  the  holder  of  the  receipts,^  is  entitled  to  a  bill 
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of  lading ;  and  if  the  shipper  is  also  the  holder  of  the  receipts, 
he  must  necessarily  have  it  in  his  power  to  direct  to  whom  the 
bill  of  lading  shall  be  made  out ;  or,  in  other  words,  to  whom 
the  goods  shall  be  deliverable ;  and  until  he  does  so,  the  right  of 
possession  must  remain  in  himself. 

The  counsel  for  the  plaintiffs  in  error  relied  upon  the  case 
of  The  Peojyle  v.  Hai/nes,  (14  Wend.  546,)  as  establishing  a 
different  doctrine.  It  will  be  seen  by  a  reference  to  that  case, 
that  Haynes  made  the  purchase  of  the  goods  in  person  ;  that  he 
selected  them  himself ;  had  them  laid  aside  ;  boxed  and  directed 
to  himself  at  Boston,  which  was  his  place  of  residence ;  and 
that  by  his  direction  they  were  sent  to  the  steamboat  for  Provi- 
dence. It  was  also  proved  on  the  trial  of  the  cause,  that  it  was 
customary  when  the  steamboat  arrived  at  Providence,  to  deliver 
the  goods  to  a  Boston  wagoner,  who  took  them  to  Boston,  and 
there  distributed  them  according  to  the  marks  and  addresses ; 
and  that  a  surrender  of  the  receipt  was  not  required  before  a 
delivery  of  the  goods.  In  the  case  before  us,  the  facts  are  very 
different.  Ilere  the  purchaser  lived  at  a  distance ;  he  had  not 
selected  the  goods ;  he  had  not  given  any  directions  as  to  the 
manner  in  which  they  were  to  be  sent  to  him ;  the  receipt  did 
not  state  to  whom  the  goods  were  to  be  delivered :  a  surrender 
of  the  receipt  was  necessary  before  a  bill  of  lading  could  be  re- 
ceived. When  all  the  circumstances  of  the  case  are  considered, 
we  do  not  think  that  the  rule  laid  down  in  The  People  v.  HayneSj 
infringes  upon  that  which  is  laid  down  in  the  English  cases 
above  cited. 

The  next  exception  taken  by  the  plaintiffs  in  error,  was  to 
the  admissibility  of  the  testimony  as  to  usage  and  custom.  We 
do  not  think  that  any  rule  of  evidence  was  violated  by  the  ad- 
mission of  this  testimony.  It  did  not  profess  to  vary  the  terms 
of  the  receipt,  nor  to  control  or  alter  a  rule  of  law.  Its  ten- 
dency was  merely  to  show  the  general  course  and  practice  of 
trade  in  similar  cases,  in  order  to  prevent  an  extension  of  the 
terms  of  the  receipts,  by  construction  and  inference.  The  re- 
ceipts did  not,  upon  their  face,  show  a  delivery ;  and  the  evi- 
dence of  usage  went  to  prove,  that  in  practice  such  receipts  had 
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been  regarded  as  nothing  more  than  the  evidence  of  the  holder'd 

right  to  a  bill  of  lading,  which  should  designate  to  whom  the 

property  should  be  deliverable,  and  who  should  be  entitled  to 

receive  it.    In  Goodyear  v.  Ogden^  (4  £fiZ/,  104,)  and  Dawson 

V.  Kittle,  {Id.  107,)  the  rule  was  carried  farther  than  it  has  been 

in  this  case. 

We  do  not  think  that  the  objection  which  was  made  on  the 

argument,  to  the  form  of  the  action,  is  well  taken,  even  if  that 

question  could  be  raised  here. 

Judgment  affirmed. 


Same  Term.     Before  the  same  Justices. 

White  <fc  Elder  vs,  Chouteau  and  others. 

I0~2U        ^  tuere  ordinary  merchandise  broker,  not  actiDg  ui^er  a  del  credere  comtnis- 
UU  290  Bion,  can  not  maintain  an  action  in  his  own  name  to  rccoYcr  the  price  of 

^JJ^  ^*y-''  goods  sold  by  him  for  the  owner. 

-TiJ  "  ^-gr^Bnt  if  the  broker  has  advanced  upon  the  goods  sold,  or  has  enai:antied  tho 
10b       202^        7   ,  .    , . 

83  AD*423l     ^    '      °^^^  ^^^  ^^        ^^^  name. 

"The  admission  of  the  owner  of  goods  that  he  has  made  a  sale  and  receiyed  the 
purchase  money,  upon  the  guaranty  of  the  broker,  is  competent  evidence 
against  the  purchaser,  in  an  action  by  the  broker  after  the  owner's  death ; 
and,  in  connection  with  other  circumstances,  is  sufficient  to  authorize  the 
plaintiff  to  go  to  the  jury  upon  the  question  of  guaranty. 

Error  to  the  New- York  common  pleas.  The  declaration 
contained  the  common  money  counts.  Plea,  the  general  issue. 
On  the  trial  it  was  proved  that  early  in  1844,  Chouteau,  one  of 
the  defendants,  came  to  the  counting  room  of  the  plaintiffs  in 
Baltimore,  and  inquired  for  indigo.  The  plaintiflF  Elder  took 
him  into  a  Mr.  Wirgman's  store,  in  the  same  building,  to  look 
at  some,  and  Elder  and  Chouteau  returned  together,  bringing  a 
sample  with  them.  Chouteau  said  he  did  not  believe  it  a  pure 
article,  but  made  an  offer  for  it,  which  offer  was  communicated 
hj  the  plaintiffs  to  the  owner,  who  accepted  it,  and  the  indige 
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was  Bold  to  Chouteau,  who  bought  it  on  his  own  judgment ;  the 
plaintiffs  telling  him  that  if  he  bought  it,  he  must  buy  it  on  his 
own  judgment,  as  they  were  merely  agents.  The  plaintiffs 
claimed  that  they  acted  as  brokers  for  the  owner  of  the  indigo, 
who  was  the  vendor  in  the  sale.  The  indigo  was  delivered  by 
the  plaintiffs  on  board  a  vessel  bound  for  New-Orleans,  by  direc- 
tion of  the  plaintiffs.  The  sale  was  at  ninety  cents  per  pound, 
on  a  cr.edit  of  six  months.  It  was  proved  that  the  plaintiffs  were 
brokers  and  commission  merchants,  and  that  the  usual  commis- 
sions are  one  per  cent,  paid  half  by  the  seller  and  half  by  the 
purchaser.  That  by  the  custom  of  the  trade  in  Baltimore,  bro- 
kers get  a  commission  of  one  per  cent  for  shipping,  when  they 
do  so  on  orders,  and  that  the  usual  commission  is  one  per  cent, 
paid  by  the  purchaser.  One  .Gay  purchased  two  other  ceroons, 
(there  being  four  "in  all,)  in  company  with  the  defendant  Chou- 
teau ]  was  employed  by  Chouteau  &  Yalle  as  their  agent,  in 
completing  the  purchase  from  the  plaintiffs,  and  in  regard  to 
the  delivery.  Gay  was  a  witness,  and  testified  that  the  name 
of  the  owner  of  the  indigo  was  not  communicated.  He  proved 
the  delivery  of  the  two  ceroons  bought  by  the  defendan  ts  totl^m^^^^||. 
Wirgman  testified  that  the  four  ceroons  were  in  his  possessi^itfc^^i  V  Aj|jN 
belonged  to  Cha's  J.  TuUy,  of  Philadelphia ;  that  he  was  present  ^  ^^  j 

when  TuUy,  the  plaintiff  Elder,  the  defendant  Chouteau,  and  Gay^^  ^TtlQ^^I' 
the  purchaser  of  the  other  two  ceroons  of  indigo,  were  together' 
examining  and  in  treaty  about  the  indigo  in  Wirgman'sLstar^  j^|^JJILY« 

That  offers  were  made  and  rejected.     That  the  parties  le^^m         ^^ 

went  into  the  plaintiff's  counting  room,  in  the  same  building,  from^lr^ 
which  Tully  returned  with  money  in  his  hands,  declaring  that 
he  was  paid  for  the  indigo  by  the  plaintiffs,  and  ordered  Wirg- 
man to  deliver  it  to  the  plaintiffs,  which  Wirgman  did.  In  ad- 
dition to  this,  the  testimony  of  Gay  and  Maguire  showed  that  thd 
defendants  purchased  from  the  plaintiffs,  and  ordered  the  plain- 
tiffs to  ship  it,  which  the  plaintiffs  did ;  and  that  it  was  deliv- 
ered to  the  defendants — ^all  being  part  of  the  res  gestce.  The 
defendants  did  not  pretend  that  they  ever  paid  any  one  for  the  , 

indigo.    The  death  of  Tully  was  also  proved.    And  it  appeared  j 

that  White  &,  Elder  rendered  the  invoice  in  their  own  namef  • 
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The  plaintiffs  introduced  a  letter  from  the  defendants  to  the 
plaintiffs,  which,  it  was  claimed,  showed  that  the  whole  transac- 
tion was  with  the  plaintiffs,  and  that  the  defendants  did  not  even 
know  the  owner's  name.  The  court  nonsuited  the  plaintiffs,  on 
the  ground  that,  in  order  to  maintain  the  action,  they  must  show 
that  they  had  either  paid  for  the  indigo,  or  acted  del  credere  ; 
and  that  they  had  chown  neither :  and  the  writ  of  error  was 
brought  to  reverse  the  judgment  of  nonsuit. 

J:  Larocque^  for  the  plaintiffs  in  error.  I.  The  plaintiffs  were 
clearly  entitled  to  maintain  the  action  in  their  own  names,  in 
this  case,  without  any  reference  to  their  acting  del  credere,  or 
having  paid  for  the  indigo,  upon  the  familiar  ground  of  their 
having  made  the  sale  as  agents,  and  having  an  interest  in  the 
recovery,  for  their  commissions  and  charges.  This  familiar  prin- 
ciple of  law,  by  a  strange  oversight,  appears  to  have  been  entirely 
overlooked  by  the  court  below,  in  rendering  their  judgment.  It 
was  a  case  in  which  either  the  principal  or  agent  might  sue,  and 
where  a  recovery  by  either  would  bar  an  action  by  the  other. 
(1  Chit.  PL  4.     Id.  1th  Am.  ed.  p.  7,  a.     Grove  v.  Dubois,  1 

T.  R.  112.  Atkyns  v.  Amber,  2  Esp.  433.  Williams  v.  Mil- 
lington,  1 H.  Black.  82.  Ingersoll  v.  Van  Bokkelin,  7  Cowen, 
670.  Buffum  v.  Chadwick,  8  Mass.  R.  103.  Alsop  v.  Caines, 
10  John.  396.     Sadler  v.  Leigh,  4  Camp.  395,  195.     Hidse  v. 

Young,  16  John.  1.)  II.  The  right  to  a  recovery  on  this  ground 
was  not  at  all  impaired  by  the  plaintiffs  having  remitted  their 
commissions,  on  the  trial.  The  nonsuit  and  judgment  must  stand 
or  fall  by  the  plaintiffs'  rights  as  they  existed  at  the  time  of  the 
commencement  of  the  action,  and  the  very  acceptance  by  the  de- 
fendants, on  the  trial,  of  a  remittitur  of  the  commissions,  estab- 
lishes their  right  to  bring  the  action  at  the  time  when  it  was 
brought.  III.  It  is  not  necessary  that  the  case  should  show 
that  this  point  was  raised  by  the  plaintiffs'  counsel  on  the  trial. 
It  could  only  be  raised  in  answer  to  the  defendants'  motion  for 
a  nonsuit,  and  the  case  need  not  show  what  answers  the  plain- 
tiffs' counsel  made  to  the  defendants'  motion  for  a  nonsuit,  but 
only  that  they  excepted  to  the  decision  when  pronounced.    IV. 
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The  court  erred  in  granting  the  nonsuit,  even  upon  the  grounds 
on  which  they  placed  it.  All  the  points  made  by  the  defendants 
amount,  in  short,  to  this,  that  the  action  could  not  be  sustained 
without  proof  of  authority  from  the  defendants  to  the  plaintiflfs, 
to  make  the  purchase,  and  guarantee  the  sale,  or  make  payment 
on  account  of  the  defendants,  which  proof  the  defendants'  points 
assume,  had  not  been  given.  V.  The  testimony  of  the  witness, 
Wirgman,  that  he  was  present  when  Tully,  thm  plaintiff  Elder, 
the  defendant  Chouteau,  and  Gay,  the  purchaser  of  the  other 
two  ceroons  of  indigo,  were  together  examining  and  in  treaty 
about  the  indigo  in  Wirgman's  store ;  that  offers  were  made  and 
rejected ;  that  the  parties  left  and  went  into  the  plaintiffs'  count- 
ing room  in  the  same  building,  from  which  Tully"  returned  with 
money  in  his  hands,  declaring  that  he  was  paid  for  the  indigo  by 
the  plaintiffs,  and  ordered  Wirgman  to  deliver  it  to  the  plaintiffs, 
which  Wirgman  did,  coupled  with  the  testimony  of  Gay  and  Ma- 
guire,  that  the  defendants  purchased  from  the  plaintiffs,  and  or- 
dered the  plaintiffs  to  ship  it,  which  the  plaintiffs  did,  and  that 
it  was  delivered  to  the  defendants,  were  all  parts  of  the  res  ges- 
tCB,  and  made  an  abundant  case  to  go  to  the  jury,  to  show  a  pur- 
chase made  directly  by  the  defendants  from  the  plaintiffs,  the 
defendants  never  having  pretended  that  they  ever  paid  for  the 
goods.  (1  Cowen  ^  HilPs  Notes,  pp.  231  to  234.  2  Id.  p.  585, 
note  444.  Sherman  v.  Crosby,  11  John,  70.  2  Cowen  ^  HUCs 
Notes,  p.  669,  ».  486.)  VI.  There  is  no  proof  any  where  in  the 
case  that  the  defendant  Chouteau  knew  who  the  owner  of  the 
indi^  was,  though  he  was  present  during  a  part  of  the  inter- 
view. Gay,  one  of  the  purchasers,  who  was  present  throughout, 
says  expressly,  that  he  did  not  know  who  was  the  owner.  But 
even  if  they  had  known,  it  would  have  made  no  difference.  The 
circumstance  only  shows  more  pointedly  the  propriety  of  the 
cause  going  to  the  jury  entirely  as  a  transaction  between  the 
parties  to  the  suit.  YII.  The  facts  of  the  defendants  having 
made  the  purchase,  and  authorized  the  plaintiffs  to  ship  the 
goods  to  them,  were  clearly  proved ;  and  there  was  no  counter 
testimony,  and  if  there  had  been,  it  would  have^been  a  case  for 
the  jury  to  pass  upon,  and  not  for  the  court. 
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A.  H.  Dana,  for  the  defendants  in  error.  I.  The  plaintiffii 
were  not  entitled  to  bring  an  action,  unless  upon  a  sale  made  by 
them  as  principals,  or  unless  they  were  the  agents  of  the  de- 
fendants to  make  the  purchase,  and  expressly  authorized  by 
them  to  guarantee  payment,  and  such  payment  was  actually 
made  by  them,  under  a  legal  liability  therefor.  The  first  is  not 
claimed  by  the  plaintiffs,  nor  is  it  sustainable  by  the  evidence 
in  the  case.  There  is  nothing  to  show  that  they  acted  as  prin-- 
cipals.  On  the  contrary,  the  owner  of  the  indigo  was  present 
when  the  offer  was  made  by  the  defendant  Chouteau,  and  subse- 
quently the  plaintiffs  were  merely  the  agents  of  the  owner  in 
accepting  the  offer.  The  cause  of  action  alledged  is,  that  they 
have  paid  j:he  price  of  the  indigo  for  account  of  the  defendants.  But 
this  alone,  even  if  the  payment  was  satisfactorily  proved,  is  not 
sufficient,  without  also  showing  authority  derived  from  defend- 
ants to  make  such  payment.  The  general  question  is,  therefore, 
whether  the  plaintiffs  have  shown  that  they  have,  as  the  agents  of 
the  defendants,  and  under  express  authority  from  them,  paid 
for  the  indigo.  The  plaintiffs  were  not  the  agents  of  the  defend- 
ants at  all,  except  so  far  as  may  arise  out  of  the  fact,  that  when 
the  plaintiff  White,  on  behalf  of  the  owner,  TuUy,  accepted  the 
offer  previously  made,  Gay  directed  him  to  forward  the  goods  to 
St  Louis.  It  was  the  same  direction  that  would  have  been 
given  to  the  seller  himself,  and  no  other  or  different  effect  is  to 
be  given  to  it.  If  it  should  be  admitted  that  this  was  so  far  an 
employment  of  the  plaintiffs  as  to  authorize  them  to  charge 
brokerage  for  shipping  the  goods,  it  imparted  no  authority  be- 
yond that.  TheysWere  clearly  not  the  agents  of  the  defendant^, 
either  to  make  or  complete  the  purchase.  The  contract  was  be- 
tween the  defendants  and  TuUy,  and  the  plaintiffs  had  no  j)ower 
to  modify  or  add  to  the  liability  of  defendants.  Such  an  agency, 
if  it  were  made  out  by  the  evidence,  would  have  been  unlawful, 
and  inconsistent  with  the  duty  of  the  plaintiffs  as  brokers.  They 
could  not  be  the  agents  of  both  buyer  and  seller,  except  to  sign 
a  memorandum  of  the  contract  to  bind  both.  {DunL  Paley  on 
Agency,  10,  33.  Stor,  Agency,  §  211.  Copeland  v.  Merc,  Ins. 
Co.,  6  Pick.  204.     Florence  v.  Adams,  2  Rob.  La.  Rep.  556.) 
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Neither  could  the  plaintiffs,  after  a  negotiation  had  been  com- 
menced with  the  principal,  substitute  themselves  in  his  place, 
and  make  it  a  contract  between  themselves  and  the  defendants, 
or  take  advantage  of  it  by  any  private  arrangement  with  Tully, 
without  the  assent  of  the  defendants.  If  the  claim  of  the  plaintiffs  is 
to  be  limited  to  what  arises  out  of  their  employment  by  defend- 
ants as  agents,  it  could  be  nothing  more  than  shipping  the  goods, 
and  it  would  be  absurd  to  infer  from  such  a  limited  employment 
the  power  of  settling  with  the  seller.  If  the  terms  had  not  been 
sufBciently  arranged  by  the  parties  themselves,  it  would  have 
been  a  sufficient  reason  for-  not  sending  the  goods.  To  assume 
that  an  agent,  merely  authorized  to  ship,  may  do  every  thing 
which  is  necessary  to  enable  him  to  make  the  shipment,  would 
be  giving  him  the  power  of  varying  the  contract,  or  making  a 
new  one,  if  any  objection  should  be  made  by  the  seller.  The 
rule  is,  that  the  agent  is  limited  to  the  scope  of  his  employment. 
What  he  has  to  do,  is  what  his  employer  might  naturally  ex- 
pect of  him  in  the  regular  course  of  business.  A  special  em-^ 
ployment  must  be  strictly  pursued.  {Dunl.  Pcdey,  190,  2.) 
An  insurance  broker,  employed  to  settle  losses,  has  no  authority 
to  pay  them.  '(5  John.  58.  7  Wend.  446.  1  Blackf.  262. 
7  M.  4*  W.  596.)  A  power  of  attorney  to  compound,  or  to 
transact  business  generally,  does  not  authorize  negotiation  ot 
indorsement  of  bills  received  in  payment.  A  factor  has  some 
discretionary  power,  but  a  broker  is  a  special  agent,  and  limited 
to  the  precise  instruction.  {Dunl.  Paley^  191,  n.  4  Doug.  48. 
1  Taunt.  347.  b  B.  ^  A.  204.  8  Wend.  494.  Dunl.  Pcdey, 
13,  iiote,  207.  1  Esp.  Rep.  111.  7  Ves.  276.)  II.  As  to  the 
admissibility  of  the  declarations  of  Tully :  The  action  could 
not  be  sustained,  even  if  those  declarations  should  be  admitted. 
The  case  would  be,  simply,  that  the  sale  had  been  cashed  by 
plaintiffs  ;  but  there  is  an  absence  of  all  proof  of  authority  from 
the  defendants  to  make  such  payment  for  them,  or  what  was  the 
amount  paid,  and  it  is,  therefore,  even  upon  TuUy's  own  state* 
ment,  consistent  to  suppose  that  the  transaction  was  merely  a ' 
loan,  or  advance  by  the  plaintiffs  for  the  accommodation  of  the 
flimer.    But  these  declarations  were  inadmissible.    They  wer« 
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not  part  of  the  res  gestce,  nor  made  in  the  presence  of  the  de- 
fendants. Three  things  are  required  to  make  such  declarations 
evidence,  viz. :  that  the  person  whose  declarations  are  offered, 
should,  if  living,  be  a  competent  witness.  The  evidence  must 
be  in  the  hand-writing  of  such  deceased  person.  The  declara- 
tions must  have  been  adverse  to  the  interest  of  the  party 
making  them.  In  none  of  these  respects  were  the  declarations 
of  Tully  conformable  with  the  requisitions  of  law.  (Cowen 
4*  HilPs  Notes  to  PkU.  Ev,  640, 1,  644.  Id.  694, 650.  1  PhU. 
Ev,  55.  1  Taunt.  141.  2  /.  /  Marsh.  60.  Cowm  ^  HUVs 
'  Notes  639,  640.) 

By  the  Court,  E#|vards,  J.  The  facts,  about  which  there 
is  no  dispute  in  this  case,  are,  that  at  the  time  of  the  sale  in 
question,  the  plaintifTd  were  merchandise  brokers  in  the  city  of 
Baltimore;  and  that  Tully,  of  Philadelphia,  had  a  quantity  of 
indigo  in  the  possession  of  Wirgman,  a  commission  merchant  in 
Baltimore,  for  sale ;  and  that  the  same  was  sold  by  the  plaintiffs. 

The  first  ground  taken  by  the  plaintiffs  is,  that  if  they  were, 
at  the  time  of  the  sale,  nothing  more  than  ordinary  brokers,  they 
would  be  entitled  to  recover  in  this  suit ;  and  they  refer  to  the 
rule  laid  down  by  Chitty,  in  support  of  this  position.  (1  Chit. 
PI.  7.)  A  reference  to  the  authorities  which  are  cited  by  the 
author,  will  show  that  they  do  not  sustain  the  rule,  to  the  un- 
qualified extent  to  which  he  lays  it  down.  The  cases  referred 
to,  w^re  those  of  persons  selling  under  a  del  credere  commis- 
sion, or  of  brokers,  or  factors,  who  had  made  advances  upon  the 
goods  sold  by  them,  or  auctioneers,  or  persons  having  some  spe- 
cial property  or  interest  in  the  subject  matter  of  the  agreement. 
But  in  none  of  the  cases,  has  the  right  to  sue  in  his  own  name, 
been  extended  to  a  mere  ordinary  broker.  {See  Buckhee  v. 
Brown,  21  Wmd.  110.) 

The  next  ground  taken  by  the  plaintiffs  is,  that  the  purchase 
was  made  from  them  in  their  individual  capacity  ;  and  that  they 
were  the  sole  parties  to  the  contract.  We  think  that  the  testi- 
mony does  not  warrant  such  a  conclusion.  The  first  offer  for  the 
purchase  of  the  indigo,  must  have  been  made  to  the  plaintiffs  aa 
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brokers ;  for  they  did  not  pretend  to  have  any  right  to  accept 
it,  but  referred  to  Tully,  the  owner,  for  an  answer  ;  and  it  ap- 
pears that  he  refused  to  sell  at  the  price  offered.  The  testi- 
mony also  shows,  that  when  the  second  offer  was  *  made,  the 
plaintiffs  did  not  accept  it,  and  did  not  profess  to  have  any  au- 
thority to  do  so  ;  and  in  the  letter  which  they  sent  to  the  defend- 
ants, accepting  the  offer,  thev  said  that  the  owner  had  author- 
ized them  to  accept  it. 

The  next  question  to  be  considered  is,  whether  there  was 
sufficient  evidence  to  go  to  the  jury  upon  the  question  of  the 
guaranty  of  the  sale  by  the  plaintiffs ;  for  if  there  was  such 
guaranty,  the  plaintiffs  would  be  entitled  to  sue  in  their  own 
names.  {Grove  y.  Dubois,  1  T.  R.  11'2.  Atkins  v.  Amber, 
2  Esp.  493.)  The  only  evidence,  bearing  directly  upon  this 
point,  consists  of  the  admissions  of  Tully,  the  owner  of  the 
indigo.  It  appears  from  the  testimony  of  Wirgman,  the  com- 
mission merchant  who  had  possession  of  the  indigo,  that  on  the 
same  day  that  the  defendant  Chouteau  examined  it,  Tully  went 
into  the  plaintiffs  counting  room,  and  then  came  back,  and  said 
that  he  had  made  a  sale,  and  got  the  money  upon  the  plaintiff^ 
guaranty.  He  further  says  that  w^hen  Tully  came  back,  he 
told  the  witness  that  he  had  accepted  the  offer  of  the  defendants, 
on  the  plaintiffs  guaranteeing  the  sale,  and  he  ordered  the  wit- 
ness to  deliver  the  goods  to  the  plaintiffs.  The  same  witness 
gives  further  evidence  of  a  similar  character,  bearing  upon  the 
same  point. 

The  first  question  to  be  considered  upon  this  testimony  is  as 
to  how  far  the  admissions  of  Tully  are  evidence  against  the  de- 
fendants ;  it  having  been  satisfactorily  proved  that  he  was  dead 
at  the  time  of  the  trial  of  this  cause. 

The  exception  to  the  general  rule  of  evidence  as  to  hearsay 
testimony  is,  that  where  the  declarant  is  deceased,  and  whwe  it 
appears  thftt  be  poseeased  competent  knowledge  of  the  facts,  and 
that  his  declarations  were  at  variance  with  his  interest,  they  are 
admissible  in  a  suit  between  third  persons,  and  such  declara- 
tions need  not  be  in  writing.  {Ivat  v.  Finch,  1  Taunt  141. 
PeaO/lk^.  Watson,  4  Id.  16.     1  Greenl,  Ev.  §147.)    The 
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declaration  of  Tully  that  he  had  received  the  plaintiffs'  guaranty 
would  not  be  at  variance  with  his  interest ;  but  his  declaration 
that  he  had  made  a  sale,  and  received  the  money  upon  the  plain- 
tiffs' guaranty,  was  clearly  against  his  interest ;  for  it  was  an 
admission  that  his  debt  had  been  satisfied  by  the  plaintiffs. 
{Higham  v.  Ridgway^  10  Easty  109.  Middleton  v.  Mdtony 
10  B.  4*  Cr.  317.)  It  would  seem  then  that  as  far  as  the  ad- 
mission of  the  receipt  of  money  was  concerned,  the  declaration 
was  competent  evidence  against  the  defendants,  and  connected 
with  the  other  circumstances  of  the  case,  we  think  that  there 
was  sufficient  to  authorize  the  plaintiffs  to  go  to  the  jury  upon 
the  question  whether  the  money  was  advanced  upon  the  goods 
by  the  plaintiffs,  as  an  inducement  to  the  owner  to  accept  the 
offer  made  by  the  defendants ;  and  whether  there  was  not  a 
guaranty,  which  was  executed  and  performed  at  the  time  of  the 
sale,  and  as  a  condition  of  the  sale.  The  circumstances  of  the 
case  are  certainly  consistent  with,  and  as  we  think  tend  to  sus- 
tain such  an  inference ;  for  Tully  had  at  first  refused  the  offer 
of  the  defendants,  and  it  is  reasonable  to  suppose  that  there  was 
some  new  and  additional  inducement  held  out  to  him  to  accept 
it.  It  also  appears,  in  further  confirmation  of  this  view  of  the 
case,  that  the  plaintiffs,  on  announcing  the  sale  to  the  defend- 
ants, assumed  a  new  character ;  for  the  invoice  was  made  out  in 
their  own  names. 

We  think  that  upon  this  last  point  the  judge  should  have  sub* 
mitted  the  case  to  the  jury,  and  that  he  erred  in  not  doing  so. 

The  judgment  must  be  reversed,  and  a  new  trial  had  in  the 
court  below. 


IN  THE  8IJPBEME  COUBT.  21 1 

Same  Term.    Before  the  same  Justices. 
CoMSTocK  and  others  vs.  Hutchinson. 


In  an  action  for  the  breach  of  a  warranty  of  soundness  on  the  sale  of  a  horse, 
tiie  propw  measore  of  damages  is  the  difference  between  the  value  of  the 
horse  ^t  the  time  of  the  sale,  considering  him  soiuid,and  his  valne  with  the 
defect  complained  of. 

And  where  the  court,  at  the  trial,  charged  the  jury  that  if  there  was  a  breach 
of  the  warranty,  the  plaintiff  was  entitled  to  recover  the  difference  between 
the  price  he  paid  for  the  horse  and  the  amount  he  realized  on  a  resale 
thereof  J  kdd  erroneous,  and  the  judgment  was  reversed. 

Error  to  the  superior  court  of  the  city  of  New- York.  The 
facts  appear  in  the  opinion  of  the  court. 

CHlbert  ^  Sherwood^  for  the  plaintiff  in  errcar, 

N.  B.  Blunt,  for  the  defendant  in  error. 

Blithe  Court,  Mitchell,  J.  Hutchinson  sued  the  Corn- 
stocks  for  breach  of  warranty  on  the  sale  of  a  horse.  The  war- 
ranty was  that  he  was  sound  and  kind.  The  horse  was  sold  by 
the  Comstocks  to  Hutchinson  between  the  16th  and  23d  Octo- 
ber, 1845,  for  $215,16,  and  had  been  bought  in  the  previous 
spring  for  $190.  On  the  28d  of  October,  a  veterinary  surgeon 
eizamined  the  horse,  and  pronounced  him  unsound,  and  that  the 
unsoundness  was  of  a  chronic  character.  He  had,  however, 
never  seen  the  horse  before,  and  at  this  time  saw  him  only  for 
fifteen  minutes.  The  other  witnesses  all  agreed  that  the  lame- 
ness was  only  of  a  temporary  character,  and  was  occasioned  by 
overheating  and  exposure  to  cold,  and  was  cured  in  a  few  days  ; 
and  that  the  horse  was  a  very  valuable  horse.  One  said  that 
^  for  size,  shape,  strength,  appearance  and  durability,  he  could 
not  be  beaten."  After  the  plaintiff  had  sold  the  horse  he  ex- 
pressed his  regret,  and  said  that  if  he  had  him  back  he  would 
not  part  with  him  for  any  money.    The  evidence  of  the  value 
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of  the  horse  was,  that  it  was  sold  at  TattersalPs  on  three  days' 
notice,  without  warranty  of  any  kind,  for  $100  gross,  and  that 
$8  were  deducted  from  this  sum  for  his  keeping  ;  but  the  keeper 
said  he  did  not  consider  sales  theire  a  test  of  value.  The  per- 
son who  bought  it  would  have  given  $250  for  it ;  and  in  a  few 
weeks  he  got  what  was  equivalent  to  between  $300  and  $400 
for  it.  One  witness  said  that  he  should  not  have  given  $1  less 
for  the  horse  an  account  of  the  splint  on  him.  In  three  or  four 
days  after  the  sale  at  TattersalPs,  the  purchaser  had  the  horse's 
shoes,  which  did  not  fit  him,  taken  off,  and  in  two  or  three  days 
the  horse  recovered  entirely,  and  had  not  the  least  difilculty 
afterwards.  The  evidence  thus  left  no  doubt,  that  if  the  horse 
was  unsound,  it  was  only  on  account  of  a  temporary  lameness, 
which  was  easily  cured,  and  w^hich  did  not  very  greatly  affect 
the  value  of  the  horse.  The  injury  was  in  fact  the  loss  of  his 
use  for  between  two  and  three  weeks ;  and  with  proper  atten- 
tion this  loss  might  have  been  reduced  to  about  one  week. 

The  court  below  charged  that  if  there  was  a  breach  of  the 
warranty,  the  plaintiff  was  entitled  to  recover  the  difference  be- 
tween the  price  he  paid  for  the  horse  and  the  amount  he  realized 
on  the  resale ;  which  was  the  difference  between  $92  and  $215,16 ; 
and  the  jury  accordingly  found  for  the  plaintiff  $123,16.  To 
this  charge  the  defendant  excepted. 

It  was  correctly  admitted  on  the  argument,  that  the  true  rule 
of  damages  was  that  laid  down  in  Carj/  v.  Grrumany  (4  HiU^ 
625,)  viz.  the  difference  between  the  value  of  the  horse  if  eoundi 
and  the  value  of  the  same  horse  in  his  unsound  state.  {See  4 
HUl,  629.)  And  the  counsel  for  the  defendant  in  error  con* 
tended  that  the  rule  laid  down  in  the  court  below  was  more 
favorable  to  the  defendants,  than  the  true  rule.  But  it  is  evident 
from  the  statement  of  facts  above  made,  that  the  injury  was  so 
slight  that  it  could  not  have  amounted  to  the  sum  found  by  the 
jury ;  and  that  if  the  jury  had  had  the  true  rule  submitted  to 
them  they  might  have  found  very  differently.  But  under  the 
instructions  of  the  court  they  had  no  choice  but  to  find  the  pre- 
cise sum  which  they  did.  Under  the  true  rule,  they  might  have 
agreed  with  the  witness  IloUis,  that  the  unsoundness  did  not 
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injure  the  value  of  the  horse  ^1 — or  more  probably  not  more 
than  the  value  of  his  use  for  one  or  two  weeks.  When  so  plain 
an  injury  is  done  to  the  defendants,  and  the  charge  is  incorrect 
in  law,  they  are  entitled  to  relief. 

It  is  true  that  the  defendants  did  not  state  to  the  court  below 
what  the  true  rule  of  damages  was,  nor  did  they  give  any  evi- 
dence, except  that  of  Hollis,  decidedly  and  pointedly  applicable 
to  that  rule  ;  and  if  it  were  not  plain  that  injustice  has  been 
done  to  them,  it  might  be  proper  to  hold  that  they  should  have 
called  the  attention  of  the  court  to  the  correct  rule,  and  not 
have  rested  merely  on  an  exception  to  the  charge.  The  bill  of 
exceptions  does  not,  however,  state  what  points  were  presented 
by  the  counsel  on  either  side ;  although  unquestionably  they 
must  have  been  raised.  It  is  as  probable,  therefore,  that  the 
counsel  had  stated  their  views  as  to  the  measure  of  damages,  as 
that  they  did  so  as  to  other  matters  as  to  which  the  court  charged; 
and  that  it  was  not  deemed  necessary  to  insert  those  statements 
in  the  bill  of  exceptions.  Under  these  circumstances  the  excep- 
tion should  be  deemed  sufficient ;  especially  as  the  defendant 
will  ultimately  have  to  pay  the  costs,  if  the  plaintiffs  should  re- 
cover an  amount  sufficient  to  carry  costs. 

Judgment  should  be  reversed,  and  venire  de  novo  should  be 
granted  in  the  supreme  court,  with  costs  to  abide  the  event 
(4  HUl,  6300 


Same  Term.    Before  the  same  Justices. 
Dews  and  Cary  vs.   Durfee  nnd  Spencer. 

An  accontit  of  sales  made  by  commission  merchants  in  New- York  for  persons  In 
Baffalo,  sent  to  the  latter,  and  remaining  with  them  for  two  months  with- 
out objection,  is  prima  facie  a  stated  account,  acquiesced  in  by  the  parties 
receiving  it.  And  this,  although  such  account  began  with  a.  cash  balADoe 
sat  due  to  the  merchants  in  New- York,  on  an  account  previously  rendered. 
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This  cause  was  referred  to  referees  to  hear  and  decide ;  and 
they  haying  reported  in  favor  of  the  plaintiff  $4,457,96|  the  de- 
fendants moyed  to  set  aside  the  report. 

Wheeler  4*  Clarke,  for  the  plaintiffs. 

Greene  4*  Sheldon,  for  the  defendants. 

By  the  Court,  Mitchell  J.  On  the  21st  of  May,  1844,  the 
defendant  Durfee,  residing  at  Buffalo,  wrote  to  the  plaintiffs,  in 
the  city  of  New- York,  to  buy  potashes  for  him  and  Spencer, 
(who  lived  near  Lockport,)  to  the  amount  of  $20,000,  at  $4,31 
to  $4,38  per  100  lbs.,  and  to  commence  the  purchase  and  advise 
them  at  once,  that  they  might  send  the  funds  to  the  plaintiffs. 
On  the  27th  of  the  same  month,  both  defendants  joined  in  a 
similar  letter  to  the  plaintiffs,  and  instructed  the  plaintiffs  to 
direct  their  letters  on  this  subject  to  Mr.  Durfee.  The  plaintiff^ 
made  no  proof  of  the  purchase  or  sale  of  any  ashes,  nor  of  any 
instructions  to  sell,  except  what  may  be  inferred  from  the  cor- 
respondence next  stated.  On  the  30th  of  October,  1846,  the 
plaintiffs  wrote  to  the  defendants,  enclosing  an  account,  showing 
a  balance  due  to  the  plaintiffs  of  $4,239,50,  and  requesting  the 
defendants  to  examine  it  and  advise  them  of  any  errors  in  it ; 
and  asking  that  the  balance  due  to  them  should  be  arranged  at 
as  early  a  day  as  possible.  On  the  2d  of  November,  Durfee  ac- 
knowledged the  receipt  of  that  letter,  and  of  the  account  current| 
and  stated  that  he  had  not  yet  examined  it ;  and  asked  for  his 
own  individual  account,  on  which  he  claimed  there  was  a  bal- 
ance due  to  him.  There  is  no  evidence  that  either  he  or  Spen- 
cer ever  objected  to  the  account  as  rendered,  except  by  their  de- 
fending this  suit.  The  suit  was  not  commenced  until  January, 
1847,  about  two  months  after  the  letter  containing  the  account 
of  the  plaintiffs  was  received  by  Durfee. 

It  was  objected  that  Spencer  was  not  to  be  bound  by  a  letter 
written  to  Durfee.  But  in  doing  this,  the  plaintiffs  followed  his 
instmctions  of  May  27th,  1844,  which  directed  the  plaintiffs  to 
address  their  letters  on  this  subject  to  Mr.  Durfee.    That  made 
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a  letter  to  Durfee  as  effective  on  the  rights  of  Spencer,  as  if  ad- 
dressed directly  io  Spencer. 

As  early  as  the  year  1692,  Lord  Hutchins  said,  (2  Vem.  276,) 
that  among  merchants,  it  is  looked  upon  as  an  allowance  of  an 
account  current,  if  the  one  who  receives  it  does  not  object  against 
it  in  a  second  or  third  post  And  in  1741,  Lord  Hardwick, 
speaking  of  an  account  transmitted  to  a  merchant  beyond  sea, 
said  that  the  keeping  of  the  account  any  length  of  time,  without 
making  any  objection,  would  bind  the  party.  (2  Atk.  252.) 
The  same  doctrine  is  stated  in  2  Ves,  sen,  239,  and  3  Johi  Ck. 
Rep.  575 ;  though  the  time  referred  to  in  the  two  last  cases 
was  two  y^ars  or  more. 

The  principle  of  the  decisions  is,  that  if  the  account  has  been 
kept  so  long  that  it  must  be  inferred  that  the  party  receiving  it 
has  had  time  to  examine  it  and  object  to  it  if  it  was  wrong,  he 
must  be  presumed  to  have  acquiesced  in  it  if  he  remained  silent. 
{See  3  Edwards,  Ch.  Rep.  13, 14  ;  2  Barb.  Sup.  C.  Rep.  594.) 
And  the  rule  is  applied  not  only  to  accounts  of  matters  within 
the  peculiar  knowledge  of  the  party  receiving  the  account — as 
of  goods  furnished  to  him — but  to  the  general  account  between 
merchants ;  to  an  agent  for  selling  and  leasing  lands,  and  receiv- 
ing the  consideration  moneys  and  the  rents ;  (2  Edw.  Ch. 
Rep.  1 ;)  and  to  accounts  of  sales  rendered  by  commission  mer- 
chants. (2  Barb.  Sup.  C.  Rep.  586.)  The  circumstance  that 
the  account  here  rendered  began  with  a  balance  of  $80,70  as  due 
to  the  plaintiffs  on  a  former  account  rendered  on  the  same  mat- 
ter, does  not  prevent  the  same  rule  applying.  It  is  evidence 
that  such  account  was  before  rendered  by  items,  and  showed 
such  a  balance ;  and  the  silence  of  the  defendants  as  to  both 
accounts,  implies  their  acquiescence  in  both. 

It  is  unnecessary  to  say  whether  it  was  discreet  in  the  plain- 
tiff to  rely  on  this  testimony  alone.  It  would,  undoubtedly, 
have  been  much  more  satisfactory,  if  they  had  proved  their 
whole  account ;  and  one  would  suppose  it  could  not  be  difficult 
for  them  to  do  so.  But  on  the  other  hand,  the  defendants,  if 
they  doubted  the  correctness  of  the  account,  could  have  com* 
pelkd  the  production  of  the  plaintifib'  books  of  acooont,  asd 
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could  hare  examined  the  plaintiffs'  book-keeper,  who  was  a  wit- 
ness in  the  cause,  and  from  the  materials  thus'  furnished,  could 
have  ascertained  from  whom,  and  to  whom,  the  ashes  had  been 
sold,  and  at  what  prices ;  and  could  have  examined  the  pur- 
chasers and  sellers  of  the  ashes,  if  thcj  had  chosen.  Each 
chose,  however,  to  rely  on  the  effect  of  the  evidence  then  before 
the  referees.  It  is  enough,  then,  that  there  was  some  legal  evi- 
dence in  favor  of  the  plaintiffs,  for  the  amount  which  they 
claimed,  and  that  there  is  nothing  against  it.  The  referees 
were,  therefore,  justified  in  finding  in  favor  of  the  plaintiffs. 

The  motion  to  set  aside  the  report  must  be  denied,  with  costs ; 
and  the  report  confirmed. 


Same  Term.    Before  the  same  Justices^ 
Brouwer  v^.  Cotheal. 

Under  the  section  of  the  statute  providing  that  the  books  of  transfer  and  the 
books  containing  the  names  of  the  stockholders  in  any  incorporated  com- 
pany shall  be  open  to  the  examination  of  every  stockholder,  for  thirty  days 
previous  to  any  election  for  directors,  a  stockholder  has  a  right  not  only  to 
inspect  a  book  containing  the  names  of  the  stockholders,  but  to  take  memo- 
randa or  copies  of  the  names.  And  if  an  officer  of  the  corporation  refuses 
to  permit  such  memoranda  or  copies  to  be  made,  he  incurs  the  penalty  of 
S250  prescribed  by  the  statute. 

Error  to  the  superior  court  of  the  city  of  New-York.  Brouwer 
was  president,  and  Cotheal  a  stockholder,  in  the  East  River  Mu- 
tual Insurance  Company.  An  election  of  directors  was  to  be 
held  on  the  11th  of  May,  1846.  On  the  29th  of  April  Cotheal 
applied  at  the  office  to  see  the  books  containing  the  transfers  of 
stock  and  the  names  of  stockholders.  They  were  shown  to  him, 
and  he  commenced  copying,  when  Brouwer  closed  the  books, 
Baying  that  Cotheal  had  no  right  to  see  any  but  his  own  name. 
On  the  x^xt  day  Cotheal  again  called,  and  the  books  were  handed 
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to  him,  but  Brouwer  refused  to  let  him  take  memoranda,  and  he 
was  only  aUowed  to  look  at  his  own  name. 

Cotheal,  for  himself  and  the  state,  sued  Brouwer  for  the  pen- 
alty of  $250  prescribed  by  the  statute  (1  R.  S,  601,  §  1)  for 
refusing  to  exhibit  the  books  of  the  corporation.  The  judge 
charged  the  jury  that  a  stockholder  had  a  right  not  only  to  in- 
spect the  books  containing  the  names  of  stockholders,  but  to 
take  memoranda,  or  copies  of  the  names,  and  that  Brouwer,  by 
refusing  to  permit  this,  had  incurred  the  penalty  prescribed  by 
the  act.  Verdict  and  judgment  werfi  rendered  against  Brouwer, 
and  he  brought  a  writ  of  error  from  that  judgment. 

R.  J.  Dillotij  for  the  plaintiff  in  error. 

A,  Thompson,  for  the  defendant  in  error. 

By  the  Court,  Mitchell,  J.  By  1  Berised  Statutes,  601, 
i  1.  the  books  of  transfer  of  stock,  and  the  books  containing  the 
names  of  stockholders,  are  to  be  open  to  the  examination  of  every 
stockholder  for  thirty  days  previous  to  any  election  ;  and  if  the 
officer  having  charge  of  the  books  refuses  to  exhibit  the  books, 
or  to  submit  them  to  examination,  he  shall  forfeit  for  every  such 
offense  the  sum  of  $250.  The  examination  is  aUowed  to  any 
stockholder,  and  is  to  be  for  a  certain  time  before  the  election. 
The  object,  therefore,  of  the  examination,  is  to  aid  the  stockholder 
in  relation  to  the  election,  and  for  any  legitimate  purposes  con- 
nected with  the  election.  One  of  those  would  be  that  he  should 
consult  with  the  stockholders,  and  advise  them  as  to  the  persons 
who  should  be  elected.  For  this  purpose  he  should  know  not 
only  that  his  name  is  registered,  but  also  who  are  his  associates 
and  entitled  to  vote.  He  has  as  much  right  to  know  who  may 
be  the  legal  voters,  and  to  use  any  lawful  influence  with  them,  as 
the  office  holders  have.  The  statute  requires  to  '^  be  open  to  the 
examination  of  any  stockholder,''  not  the  page  containing  his 
name,  but  the  books  containing  the  transfer  of  stock,  and  the 
books  containing  the  namss  of  the  stockholders.  This  requires 
that  all  the  names  of  the  stockholders  shall  be  open  to  examina- 

YoL.  X.  28 


218  CASES  IN  LAW  AND  EQUITT  [Dao.  I 


Brouwer  v.  Cotheal. 


tion ;  for  none  are  excepted.  If  the  officer  neglects  to  exhibit 
the  books,  or  to  submit  them  to  examination,  he  is  subject  to  the 
fine.  The  stockholder  has  therefore  not  only  a  right  to  have 
the  books — the  whole  of  them — exhibited  to  him,  but  also  to 
have  them  submitted  to  his  examination.  The  exhibition  can 
only  be  completed  by  showing  the  contents  of  the  books  ]  not 
their  outside  merely.  This  shows  that  a  greater  right  was  con- 
ferred when  they  were  also  to  be  submitted  for  examination.  A 
thing  submitted  to  another  is  put  under  his  control.  And  if 
submitted  for  examination  it  must  be  so  much  under  his  control 
that  he  can  kngw,  and  remember,  and  report  as  to  its  contents. 
To  do  that  on  a  mere  list  of  names,  it  would  be  necessary  to 
make  notes,  and  it  might  be  proper  to  copy  the  whole  list. 
If  commissioners  are  appointed  to  examine  the  books  of  a  bank 
or  other  company,  it  could  hardly  be  supposed  that  they  could 
discharge  their  duty  by  looking  at  less  than  the  whole ;  or  by 
looking  at  them  only,  without  also  taking  such  notes  as  would 
enable  them  to  know  and  state  the  result  of  their  examination. 
For  this  purpose  it  would  be  necessary  to  make  full  notes  of . 
their  contents. 

It  was  supposed  that  the  etymological  meaning  of  the  words 
"  exhibit"  and  '^  examine"  limited  their  meaning  to  the  construc- 
tion contended  for  by  the  defendant  If  the  derivation  be  from 
examefi,  a  swarm  of  bees,  it  may  be  supposed  to  imply  the  in- 
dustry and  perseverance  of  the  bee,  and  would  then  authorize  a 
search  as  thorough  as  the  most  earnest  could  desire ;  and  not 
only  a  search,  but  that  the  best  part  of  that  which  is  searched 
should  be  also  carried  off  to  be  converted  to  a  good  and  useful 
purpose. 

The  judgment  should  be  affirmed  with  costs. 
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'a  merchant,  Aimishing  Inmber,  as  such,  to  a  contractor,  for  the  erection  of  s 
building  in  the  city  of  New-Tork,  does  not  come  within  the  provisions  of  the 
mechanics*  lien  law,  so  as  to  authorize  him  to  recover  the  value  of  such 
hunher  of  the  owner  of  the  building,  on  serving  upon  the  latter  an  attested 
copy  of  his  account. 

A  Imnber  dealer,  thus  flimishing  materials  to  a  contractor,  is  not  a  person 
"  doing  or  performing  work  towards  the  erection  of  the  building,"  within 
the  meaning  of  the  act ;  notwithstanding  that^  in  respect  to  a  portion  of  the 
lumber  ftimished,  he  causes  it  to  be  dressed,  at  a  saw  mill,  in  a  particular 
way,  to  meet  the  order  of  the  contractor. 

The  only  persons  who  have  any  right  to  deliver  to  the  owner  of  a  building  an 
attested  copy  of  their  accounts  against  the  contractor,  a(nd  thus  acquire  a 
Sen  upon  the  sum  due  to  the  latter  from  the  owner,  are  those  mentioned  in  the 
statute.  If  the  account  rendered  is  not  of  such  a  character  as  to  give  the 
party  alien,  even  if  it  is  correct,  it  is  not  necessary  for  the  owner  to  deliver 
it  to  the  contractor. 

Kor  will  the  neglect  of  the  contractor  to  dispute  an  account  which  the  cred- 
itor has  no  right  to  render,  make  such  account  conclusive  evidence  of  the 
creditor's  right  to  recover  against  the  owner. 

Error  to  the  superior  court  of  the  city  of  New- York.  The 
action  was  brought  to  recover  the  value  of  lumber  furnished  by 
the  plaintiff  for  the  building  of  the  Bowery  Theatre  in  the  city 
of  New- York,  of  which  the  defendant  was  the  proprietor.  The 
cause  was  referred  to  referees,  who,  upon  the  evidence  before 
them,  found  the  following  facts,  viz. :  That  John  M.  Trimble,  in 
the  year  1845,  built  for  the  defendant,  under  a  parol  contract 
with  him,  the  Bowery  Theatre,  on  the  west  side  of  the  Bowery, 
in  the  city  of  New-York.  That  the  work  Trimble  did  under 
the  contract,  was  worth  $16,000,  and  was  finished  in  August  or 
September,  1844,  and  that  on  and  after  the  7th  day  of  August, 
1845,  the  defendant  owed  Trimble  upon  said  contract,  more  than 
♦2000.  That  on  the  7th  day  of  August,  1846,  the  plaintiff 
served  on  the  defendant,  personally,  an  original  attested  account, 
m  writing,  of  lumber  furnished  to  Trimble  for  such  theatre,  and 
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that  Trimble  did  not^  at  any  time,  give  the  defendant  any  notice 
that  he  intended  to  dispute  the  claim,  and  that  there  was  due  to 
Trimble,  from  the  defendant,  under  said  contract,  at  and  after 
the  service  of  said  account,  more  than  the  amount  of  said  ac- 
count. That  the  articles  mentioned  in  said  attested  account, 
were  furnished  by  the  plaintiff,  to  said  Trimble,  at  the  prices  and 
times,  in  said  account  mentioned,  at  the  said  Bowery  Theatre, 
and  were,  with  the  exeception  of  a  few  articles  used,  by  him  in 
the  construction  of  said  building,  and  he  owed  the  plaintiff 
therefor,  the  amount  of  said  account.  That  the  plaintiff,  during 
the  time  of  furnishing  said  items,  kept  a  lumber  yard  at  Jersey 
City,  but  did  no  work  upon  the  said  Bowery  Theatre.  That 
part  of  the  articles  mentioned  in  the  said  attested  account  was 
ordinary  dressed  and  worked  lumber,  such  as  is  usually  sold  at 
lumber  yards,  and  was  delivered  by  the  plaintiff  from  his  lumber 
yard,  to  Trimble's  order ;  that  such  part  had  been  bought  by 
the  plaintiff,  worked  and  dressed  as  he  delivered  it,  and  he  per- 
formed no  other  work  on  such  part,  than  selecting  it  out  of  the 
piles  of  lumber  to  order,  and  delivering  it  to  Trimble's  cartman. 
That  the  residue  of  the  articles  mentioned  in  said  account,  were 
selected  by  the  plaintiff  at  Albany,  and  by  the  plaintiff's  order 
dressed  at  a  saw  mill  in  Albany,  in  conformity  with  an  estimate 
furnished 'to  him  by  Trimble,  showing  the  style  of  lumber  want- 
ed by  him,  for  the  Bowery  Theatre,  and  such  remaining  part 
was  by  the  plaintiff's  orders,  and  by  his  agent,  at  his  expense^ 
transported  to  the  city  of  New-York,  and  there  delivered  to 
Trimble.  Upon  this  state  of  facts,  two  of  the  referees  decided 
that  the  plaintiff  was  not  a  mechanic  or  workman  having  an  ao- 
count  for  work  aad  materials,  as  intended  by  the  act  of  April. 
18th,  1832,  and  was  therefore  not  entitled  to  serve  an  attested 
account  on  the  owner,  for  any  part  of  his  demand,  and  not 
entitled  to  recover  any  part  of  his  demand  in  this  action,  and 
on  that  sole  ground  reported  for  the  defendant.  The  third  ref* 
eree  was  of  opinion  that  the  plaintiff  was  entitled  to  recover 
the  whole  of  his  demand,  and  refused  to  sign  the  report. 

Upon  the  report  of  the  referees  judgment  was  entered  agai&At 
the  plaintiff  for  costs,  and  he  brought  a  writ  of  error 
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H,  S,  Dodge^  for  the  plaintiff  in  error. 
J,  R.  Whiting,  for  the  defendant  in  error. 

By  the  Court,  Edwards  J.  The  statement  of  facts  found 
by  the^'referees,  shows  that  the  plaintiff  kept  a  lumber-yard  at 
Jersey  City,  and  that  he  furnished  Trimble,  who  was  the  con- 
tractor for  building  the  Bowery  Theatre,  with  a  quantity  of  ordi- 
nary dressed  and  worked  lumber,  such  as  is  usually  sold  at 
lumber-yards ;  and  that,  at  the  time  the  plaintiff  bought  it,  it 
was  in  the  same  condition  as  when  he  delivered  it ;  and  that  he 
performed  no  other  work  upon  it,  than  the  selecting  it  out  of  the 
piles  of  lumber,  to  order.  As  to  the  residue  of  the  lumber,  for 
which  the  plaintiff  claims  to  recover,  the  referees  found  that  it 
was  selected  by  the  plaintiff  at  Albany ;  and  that  it  was  dressed 
there  by  his  order,  in  conformity  with  a  statement  furnished  by 
Trimble,  showing  the  style  of  lumber  which  he  wanted. 

The  first  question  to  be  considered  is,  whether  the  plaintiff 
comes  within  the  provisions  of  the  act  of  1830,  for  the  better 
security  of  mechanics,  and  others,  erecting  buildings  in  the  city 
and  county  of  New- York ;  (Irair^o/'  1880,  cA.  830,)  as  amended 
by  the  act  of  1832.    {Laws  of  1832,  ch,  120.) 

The  act  of  1880  applies  to  "  every  mechanic,  workman,  or 
other  person,  doing  or  performing  any  work  towards  the  erec- 
tion, construction,  or  finishing  of  any  building  in  the  city  of 
New-York,"  ice.  {Laws  of  1830,  ch.  330,  §  1.)  And  the  act 
of  1832  declares,  that  "  all  the  provisions  of  the  previous  act 
shall  apply  to  the  materials  furnished  and  used  in  the  perform- 
ance of  any  work  by  every  mechanic  and  workman,  towards  the 
erection  or  finishing  of  any  building  in  the  city  of  New- York," 
&c.    {Laws  of  1832,  ch.  120,  i  1.) 

The  facts  show  that  the  plaintiff  was  in  no  manner  employed 
in  the  construction  of  the  building  in  question,  either  as  a  me- 
chanic or  workman.  He  was  a  dealer  in  lumber,  residing  at 
Jersey  City  ;  and,  as  the  referees  found,  did  no  work  upon  the 
theatre.  But  it  is  contended  that  he  was  a  person  "  doing  or 
performing  work  towards  the  erection  of  the  building.''    We  do 
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not  think  that  such  a  conclusion  is  warranted  by  the  facts.  As 
to  a  portion  of  the  Inmber  furnished  by  the  plaintiff,  it  consisted 
of  the  ordinary  stock  which  he  had  for  sale  in  his  lumber-yard.- 
As  to  the  residue,  inasmuch  as  he  had  not  the  particular  kind 
wanted,  he  was  obliged  to  procure  it ;  and  in  order  to  make  it 
correspond  with  the  statement  furnished  to  him,  it  was  dressed 
at  a  saw  mill  in  Albany,  by  the  plaintiff's  orders.  The  sub- 
stance of  this  is,  merely,  that  as  the  plaintiff  had  not  the  par- 
ticular kind  of  lumber  wanted,  he  procured  it ;  and,  although  it 
became  necessary  that  it  should  be  dressed  in  a  particular  way, 
still,  when  so  dressed,  it  was  an  article  of  merchandise ;  and,  as 
such,  was  sold  to  Trimble. 

The  next  ground  taken  by  the  plaintiff  is,  that  the  contractor's 
neglect  to  dispute  the  plaintiff's  claim,  made  the  account  ren- 
dered by  him  conclusive  evidence  of  his  right  to  recover  in  this 
suit.  But,  if  the  plaintiff's  claim  did  not  come  within  the  pro- 
visions of  the  statutes  referred  to,  we  think  that  it  was  not 
necessary  to  dispute  it.  The  only  persons  who  have  any  right 
to  deliver  to  the  owner  an  attested  copy  of  their  accounts 
against  the  contractor,  and  thus  acquire  a  lien  upon  the  debt 
due  to  him,  are  those  mentioned  in  the  statute.  If  the  account 
rendered  to  the  owner  is  not  of  such  a  character  as  to  give  the 
party  a  lien,  even  if  it  is  correct,  it  is  not  necessary  for  him  to 
deliver  it  to  the  contractor ;  or  for  the  contractor  to  regard  it, 
if  delivered  to  him.  The  contractor  is  only  obliged  to  dispute 
the  claim  of  his  journeyman  or  other  person,  for  work  and  labor 
performed,  or  materials  furnished,  within  the  meaning  of  the 
statute. 

We  think  that  the  referees  were  correct  in  their  ruling  upon 
both  the  points  submitted  to  them,  and  that  the  judgment  of  the 
court  below  should  be  affirmed. 

Judgment  accordingly. 


1860.]  m  THE  SUPREME  OOURT.  223 


Dutchess    Special    Term,    December,   1850.     Barcuhf 

Justice. 

Benson  and  others  vs.  The  Mayor,  Aldermen  and  Com- 
monalty OP  the  City  op  New- York,  Pierrepont  and 
Le  Roy. 

The  charter  of  1708,  called  the  Comh:iry  charter,  gave  to  the  major,  alder- 
men and  commonalty  of  the  city  of  New-Tork,  the  i*ight  and  power  to  ea- 
tahlish  ferries  between  the  city  of  New- York  and  Long  Island,  and  to  hold 
them,  with  the  tolls  and  revenues,  forever.  And  the  corporation  having 
acted  upon  that  and  other  grants,  by  establishing  and  maintaining  the  South 
ferry  and  the  Hamilton  Avenue  ferry,  the  city  of  New- York  and  its  inhabit- 
ants have  acquired  vested  rights  and  valuable  interests  in  those  ferries, 
which  can  not  be  taken  away  by  the  legislature. 

Those  ferries  having  been  established  under  the  authority  of  the  charters 
granted  to  the  city,  and  being  run  by  lessees  holding  on  short  leases,  under 
the  corporation,  they  are  in  judgment  of  law  "  set  up,  established,  kept, 
and  maintained"  by  the  corporation,  within  the  true  intent  and  meaning  of 
the  charters. 

The  PuUon  ferry  having  been  in  existence  at  the  time  of  the  several  grants  to 
the  city  of  New-York,  became  thereby  vested  in  the  corporation  of  the  city 
as  property ;  and  is  now  so  held,  by  an  indefea.sible  title. 

The  act  of  May  14, 1845,  to  establish  and  regulate  ferries  between  the  city  of 
New- York  and  Long  Island,  does  not  by  its  terms,  embrace  the  three  exist- 
ing ferries,  or  interfere  with  vested  rights ;  so  as  to  require  the  court  to 
determine  its  unconstitutionality.  On  the  contrary  it  excepts  those  ferriesi 
and  leaves  the  rights  of  the  city  of  New- York,  therein,  undisturbed. 

Whether  the  corporation  of  New- York  has  the  right  to  establish  Aiture  fer- 
ries ',  and  how  far  the  act  of  May,  1846,  will  interfere  therewith.     Qy^ctre, 

Ferry  franchises  may  be  held  by  a  municipal  corporation,  without  losing 
tiieir  character  of  private  property. 

A  grant  of  a  ferry  franchise,  which  has  been  accepted  and  acted  upon,  par- 
takes of  the  nature  of  a  contract,  so  far  as  to  be  protected  by  that  clause 
of  the  federal  constitution,  which  inhibits  the  states  ftom  passing  laws 
"  impairing  the  obligation  of  contracts." 

Tested  rights  in  property,  acquired  by  virtue  of  a  statute,  can  not  be  divested 
nor  destroyed  by  a  repeal  or  modification  of  the  statute. 

Ferry  franchises  are  partly  of  a  public  and  partly  of  a  private  nature.  Cer- 
tain duties  and  burdens  are  imposed  upon  the  grantees,  who  are  compen- 
sated therefor  by  the  privilege  of  levying  ferriage,  and  the  security  from 
wficbMUmOt  arising  from  the  irreyocable  nature  of  the  grant    The  state  aif 
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legislate  touching  them,  so  far  as  they  are  pvUici  juris.  Thus,  laws  may  be 
passed  to  punish  neglect  or  misconduct  in  conducting  the  ferries,  to  secure 
the  safety  of  passengers  fVom  danger,  imposition,  &c.  But  the  state  can 
not  take  away  the  ferries  themselves,  nor  deprive  the  grantee  of  his  legiti- 
mate rents  and  profits. 
The  franchise,  however,  may  be  forfeited  by  non-user  or  mis-user,  Judicially 
ascertained  ]  and  the  government,  in  the  exercise  of  the  sovereign  power 
of  eminent  domain,  may  resume  the  property  for  public  use,  on  making  a 
just  compensation ;  but  not  otherwise. 


In  Equity.  This  was  an  application  by  the  plaintiffs  for  an 
injunction  perpetually  enjoining  the  corporation  of  New-York 
from  granting  any  lease  or  leases  of  the  Fulton,  South  and 
Hamilton  Avenue  ferries,  between  the  cities  of  New- York  and 
Brooklyn,  or  either  of  them,  to  the  defendants  Pierrepont  and 
Le  Boy,  or  to  any  other  person  or  persons  ;  and  that  restrain- 
ing Pierrepont  and  Le  Roy  from  accepting  any  such  lease; 
and  for  a  temporary  injunction  pendente  lite.  The  facts  are 
stated  in  the  opinion  of  the  court. 

Dan  Marvin,  Wm,  Kent,  and  B.  P.  Butler,  for  the  plaintiffs. 

H.  E,  Davies  and  John  Van  Buren,  for  the  city  of  New- York. 

Mr.  Dikeman  and  F.  B.  Cuttiiig,  for  the  defendants  Pierre- 
pont and  Le  Roy. 

Barculo,  J.  By  an  act  of  the  legislature  of  this  state, 
passed  May  14th,  1845,  entitled  "  an  act  to  establish  and  regu- 
late ferries  between  the  city  of  New- York  and  Long  Island,** 
the  governor  was  authorized  to  appoint  three  commissioners,  who 
should  have  power  to  grant  licenses  for  establishing  and  keep- 
ing so  many  ferries,  and  at  such  places,  as  in  their  opinion  the 
public  convenience  might  require,  between  the  city  of  New- York 
and  Long  Island ;  but  not  to  grant  a  license  for  any  ferry  .or 
ferries  which  "shall  interfere  with  the  rights,  franchises  or  privi- 
leges of  the  mAyor,  aldermen  and  commonalty  of  the  city  of 
liT^w-Torki  in  and  to  any  ferries  already  established,  nor  far  a 
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longer  period,  at  any  one  time,  than  ten  years.''  The  eommifl- 
sioners  appointed  nnder  this  law,  did,  on  the  17th  of  October, 
1848,  grant  to  the  plaintiffs  a  license  to  establish  and  keep  four 
ferries  across  the  waters  of  the  East  river,  between  the  city  of 
New- York  and  the  city  of  Brooklyn,  viz.  the  ferry  commonly 
known  by  the  name  of  the  "  Fulton  ferry,"  and  the  ferry  com- 
monly known  by  the  name  of  the  "  South  ferry ;"  of  which  two 
ferries,  the  license  was  to  continue  ten  years  from  the  date 
thereof,  and  to  commence  at  the  expiration  of  a  lease  for  seven 
years,  held  by  the  defendants,  Le  Boy  and  Fierrepont,  from  the 
corporation  of  the  city  of  New- York,  bearing  date  the  13th  of 
May,  184ri ;  also,  the  ferry  commonly  known  by  the  name  of  the 
'^  Hamilton  Avenue  ferry,''  of  which  the  license  was  to  continue 
ten  years  from  the  date  thereof,  but  not  to  commence  before  the 
termination  of  a  lease,  during  the  mutual  pleasure  of  the  parties, 
between  the  mayor,  &c.  of  the  city  of  New-York,  and  the  de- 
fendants Le  Boy  and  Pierrepont,  bearing  date  the  6th  day  of 
November,  1846 ;  and  also,  a  new  ferry  from  the  foot  of  WtJl- 
street,  in  the  city  of  New- York,  across  the  waters  of  the  East 
river,  to  the  foot  of  Montague-street  in  the  city  of  Brooklyn,  of 
which  the  license  was  to  coniinue  ten  years,  commencing  on  the 
day  of  the  date  thereof.  On  the  7th  of  November,  1848,  the 
plaintiffs  served  upon  the  mayor  of  the  city  of  New- York,  a 
copy  of  such  license,  and  gave  the  requisite  notice,  preparatory 
to  obtaining  the  necessary  wharfs,  slips,  landing-places,  and 
other  property,  pursuant  to  the  act  aforesaid. 

The  city  authorities,  however,  denying  the  validity  of  the  act, 
and  of  the  plaintiffs'  license  thereunder,  instead  of  treating  with 
them  for  the  ferry  property,  commenced  an  action  in  this  oourt, 
in  May,  1849,  to  test  the  constitutionality  of  said  law,  in  which 
they  prayed  that  the  present  plaintiffs  might  be  enjoined  from 
proceeding  under  their  said  Hcense,  and  that  the  same  might  be 
given  up  to  be  cancelled.  This  suit  is  still  pending  and  unde- 
termined. 

On  the  16th  day  of  December,  1850,  the  board  of  aldermen 
of  the  city  of  New- York,  adopted  a  resolution  that  the  lease  to 
Jaeob  B.  Le  Boy  and  Henry  E.  Pierrepont,  tor  the  '^Fultan," 
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'^ South,"  and  "Hamilton  Avenue"  ferries,  be  rencured  for  the 
term  of  ten  years  from  the  first  day  of  May  next,  at  an  annual 
rent  of  035,000;  which  resolution  was  concurred  in  by  the 
board  of  assistant  aldermen,  and  was  about  to  be  carried  into 
effect,  as  is  alledged  by  the  complaint,  at  the  commencement  of 
this  suit. 

This  is  a  condensed  statement  of  the  material  facts,  and  the 
law,  upon  which  the  plaintiffs  invoke  the  aid  of  the  court ;  and 
pray,  as  their  relief,  that  the  corporation  may  be  perpetually 
enjoined  from  granting  any  lease  or  leases  of  the  said  ferries, 
or  either  of  them,  to  the  said  Le  Boy  and  Picrrepont,  or  to  any 
other  person  or  persons;  and  that  said  Le  Boy  and  Pierre* 
pent  be  restrained  from  accepting  any  such  lease. 

The  application  now  before  the  court  seeks,  on  behalf  of  the 
plaintiffs,  a  temptn^ary  injunction,  restraining  the  defendants  as 
above  mentioned,  pendente  liie.  This  application  is  opposed  by 
the  defendants,  upon  two  grounds :  1st,  that  it  is  not  a  proper 
case  for  an  injunction ;  2d,  that  the  title  to  the  ferries  in  ques- 
tion is  vested  in  the  city  of  New-York ;  and  that  the  act  of  the 
legislature,  so  far  as  it  interferes  with  them,  is  unconstitutional 
and  void. 

The  first  objection  will  be  disposed  of  in  a  few  words.  The 
granting  or  refusing  a  preliminary  injunction,  rests  in  the  sound 
discretion  of  the  court,  to  be  exercised  according  to  the  circum- 
stances of  each  case,  with  a  view  to  prevent  a  party,  during  the 
pendency  of  the  litigation,  from  making  a  vexatious  alienation 
of  the  thing  in  controversy,  or  doing  any  act  in  violation  of  the 
rights  of  the  other  party  respecting  the  subject  of  the  action, 
and  tending  to  render  the  final  judgment  ineffectual.  The  writ 
is  frequently  allowed  to  restrain  the  transfer  of  property,  real 
or  personal,  until  a  disputed  title  can  be  determined.  {Story^s 
Cknru  on  Equity^  §§  907, 8,  9.     Code,  §  219.) 

In  the  present  case,  if  the  plaintiffs  are  entitled  to  the  ferry 
franchises  in  dispute,  they  are  entitled  to  an  injunction  to  re- 
strain the  corporation  from  alienating  them  to  others,  who  might 
not  be  bound  or  affected  by  the  final  judgment  in  this  cause. 
For  otherwise,  at  the  termination  of  this  suit,  the  plaintiffs 
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niight  discover  that  the  subject  mAtter  of  the  litigation  was 
held  under  a  long  lease  from  the  corporation,  by  third  persons, 
whose  rights,  although  they  might  not  be  of  any  higher  degree 
than  those  passed  upon  in  this  suit,  would,  nevertheless,  require 
a  new  suit^  and  render  another  adjudication  between  new  parties 
necessary,  before  they  could  be  declared  void,  and  the  real 
owners  recover  full  possession. 

The  two  learned  counsel  on  the  part  of  the  defendants,  who 
argued  that  point  with  so  much  zeal  and  earnestness,  were 
entirely  mistaken,  in  supposing  that  the  effect  of  the  injunction 
would  be  to  turn  the  defendants  out  of  the  possession  of  the  fer- 
ries, and  confer  the  rents  and  profits  upon  the  plaintiffs.  So  far 
from  this  being  true,  the  very  object  of  the  injunction,  as  well 
as  its  legitimate  effect,  would  be  to  keep  the  defendants  in  the 
possession,  and  forbid  the  transfer  thereof.  Nor  has  the  courts 
as  yet,  been  able  to  discover  the  resemblance  between  this  appli- 
cation and  the  unheard  of  case  of  awarding  an  injunction,  in  an 
action  of  ejectment,  to  turn  out  the  defendant  and  give  the 
plaintiff  the  use  and  enjoyment  of  the  premises,  pending  the 
controversy ;  to  which,  as  well  as  to  many  other  legal  phenomena, 
this  case  has  been  compared.  The  court  has  not  seen  any  reason 
to  change  the  opinion,  intimated  on  the  argument,  that,  if  the 
plaintiffs  show  a  title  to  the  ferries,  an  injunction  would  be 
proper  to  prevent  the  corporation  from  disposing  of  them,  until 
the  final  hearing. 

The  great  question  to  be  discussed,  relates  to  the  title.  And 
as  that  is  strictly  a  legal  point,  depending  upon  an  undisputed 
state  of  facts,  and  as  it  has  been  argued  at  great  length,  and 
with  great  ability,  the  court  will  bestow  upon  it  the  same  care- 
ful examination  and  deliberation  which  would  be  due  to  so  grave 
a  matter  upon  the  ultimate  decision  of  the  cause. 

The  original  title  of  the  corporation  of  the  city  of  New- York, 
to  the  ferries  in  dispute,  rests  upon  the  ancient  charters  or  let- 
ters patent  granted  by  the  British  crown,  and  upon  the  cotem- 
poraneous  colonial  legislation.  So  much  of  these  as  may  be 
necessary  to  present  the  case  fully,  will  be  briefly  set  forth. 
The  earliest  now  extant  is  known  as  ''Gt>vemor  Dongan's 
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charter,''  and  bears  date  the  22d  of  April,  1686.  It  recites, 
that,  whereas.  New- York  is  an  ancient  city,  and  the  citizens  a 
body  politic  and  corporate,  and  have  held  and  enjoyed  divers 
privileges,  franchises,  &c.  and  have  had  given  to  them,  by  vari- 
ous names,  lands  and  tenements,  <fec.  ^^and,  whereas,  the  citizens 
and  inhabitants  of  the  said  city  have  erected,  built  and  ap- 
propriated, at  their  own  proper  costs  and  charges,  several  public 
buildings,  accommodations,  and  conveniences  for  the  said  city, 
that  is  to  say:  the  city  hall,  or  stat-house,  with  the  ground 
thereunto  belonging;  two  market-houses;  the  bridge  into  the 
dock ;  the  wharves  or  docks,  with  their  appurtenances ;  and  the 
new  burial  place,  without  the  gate  of  the  city ;  and  have  estab- 
lished aiui  settled  one  ferry  from  the  said  city  of  New-  York  to 
Long  Island^  for  the  accommodation  and  conveniency  of  pas- 
sengersy  the  said  citizens  and  travelersJ^  It  proceeds  to  give, 
grant,  ratify  and  confirm  unto  the  said  mayor,  aldermen  and 
commonalty  of  the  said  city,  not  only  the  before  mentioned 
rights,  privileges,  ice.  but  also  the  aforesaid  public  buildings, 
accommodations,  and  conveniences  in  the  said  city,  that  is  to 
say^  the  aforesaid  city  hall  or  stat-house,  with  the  ground  there- 
unto belonging,  two  market-houses,  the  bridge  into  the  dock,  the 
wharves  or  dock,  the  said  new  burial  place,  and  the  afore- 
mentioned ferry,  with  all  the  rights,  profits  and  benefits  arising 
therefrom.  Next  in  order,  is  the  Gombury  charter,  bearing 
date  the  seventh  year  of  the  reign  of  Queen  Anne,  (1708,) 
which,  after  reciting  that  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New- York,  had  presented  a  petition  to  Governor 
Gombury,  setting  forth  that  they  had  a  right  and  interest,  under 
divers  ancient  charters  and  grants,  "  in  a  certain  ferry  from  the 
said  city  of  New- York,  over  .the  East  river,  to  Nassau  Island, 
(alias  Long  Island,)  and  from  the  said  island  to  the  said  city 
again,  and  have  possessed  the  same,  and  have  received  all  the 
profits,  benefits  and  advantages  thereof,  for  the  space  of  fifty 
years  and  upwards ;  and,  perceiving  the  profits,  advantages,  and 
benefits  usually  issuing  out  of  the  same,  to  diminish,  decrease, 
and  fall  short  of  what,  might  be  reasonably  made  of  the  same, 
for  the  want  of  the  bounds  and  limits  to  be  extended  and  en- 
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krged  on  the  said  island  side,  whereby  to  prevent  diyerB  persons 
transporting  themselres  and  goods  to  and  from  the  said  Island 
of  Nassau,  (alias  Long  Island,)  oyer  the  said  river,  urithout 
coming  and  landing  at  the  usual  and  accustoiiied  places,  where 
the  ferry  boats  are  usually  kept  and  appointed,  to  the  great  loss 
and  damage  of  the  said  city  of  New- York,"  and  had  humbly 
prayed  a  grant  and  confirmation  of  the  said  ferry,  called  "  the 
Old  Ferry,"  and  also  of  the  vacant  and  unappropriated  land, 
between  high  and  low  water  mark,  on  the  Long  Island  side, 
fronting  the  city  of  New-York,  from  the  Wallabout  to  Red 
Hook,  ^^  with  full  power,  leave,  and  license  to  set  up,  establish, 
maintain,  and  keep,  one  or  more  ferry  or  ferries,  for  the  ease 
and  accommodation  of  all  passengers  and  travelers,  for  the 
transportation  of  themselves,  goods,  horses,  and  cattle,  over  the 
said  river,  within  the  bounds  aforesaid," — ^proceeds  to  grant, 
first,  the  Old  Ferry,  as  follows :  "  Know  ye,  that  of  our  espe- 
cial grace,  certain  knowledge,  and  mere  motion,  we  have  given, 
granted,  ratified  and  confirmed,  and  in  and  by  the^e  presents, 
for  us,  our  heirs  and  successors,  we  do  give,  grant,  ratify  and 
confirm  unto  the  said  mayor,  aldermen  and  commonalty  of  the 
city  of  New- York,  and  to  their  successors  and  assigns,  all  that, 
the  said  ferry,  called  the  Old  Ferry,  on  both  sides  of  the  East 
river,  for  the  transportation  of  passengers,  goods,  horses,  and 
cattle,  over  the  said  river,  to  and  from  the  said  city  and  island, 
as  the  same  is  now  used,  held,  and  enjoyed  by  the  said  mayor, 
aldermen  and  commonalty  of  the  said  city  of  New- York,  or 
their  under-tenant  or  under-tenants,  with  all  and  singular  the 
usual  and  accustomed  ferriage,  fees,  perquisites,  rents,  issues, 
profits,  and  other  benefits  and  advantages  whatsoever,  to  the 
said  Old  Ferry  belonging,  or  therewith  used,  or  thereout  aris- 
ing ;"  and  then  grants  the  vacant  and  unappropriated  land  from 
the  east  side  of  the  Wallabout  to  the  west  side  of  Red  Hook,^ 
saving  and  reserving  to  the  inhabitants  between  Wallabout  and 
Bed  Hook,  on  the  river  side,  "  the  right  of  transporting  them- 
selves and  their  goods  only,  in  their  own  boats,  from  and  to  their 
respective  dwellings  and  plantations,  without  paying  ferriage.^' 
Then  fcdlows  this  important  clause :  "  and  we  do  further,  of  our 
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especial  grace,  certain  knowledge,  and  mere  motion,  for  us,  onr 
heirs  and  successors,  give  and  grant  unto  the  said  mayor,  alder- 
men and  commonalty,  and  their  successors,  full  and  free  leave 
and  license  to  set  tip,  establish,  keep,  and  maintain  one  or  more 
ferry  or  ferries,  as  they  shall,  from  time  to  time,  think  fit  and 
convenient,  within  the  limits  and  bounds  aforesaid,  for  the  ease 
and  accommodation  of  transporting  passengers,  goods,  horses, 
and  cattle,  between  the  said  city  of  New- York  and  the  said 
island,  (except  as  hereinbefore  excepted,)  under  such  reasonable 
rates  and  payments  as  have  been  usually  paid  and  received  for 
the  same ;  or  which  at  any  time  hereafter  shall  be  by  them  es- 
tablished, by  and  with  the  consent  and  approbation  of  our  gov- 
ernor and  council  of  our  said  province,  for  the  time  being.  And 
we  do  further,  of  our  especial  grace,  certain  knowledge,  and 
mere  motion,  give  and  grant  unto  the  said  mayor,  aldermen  and 
commonalty  of  the  city  of  New- York,  and  their  successors,  full 
and  absolute  power  and  authority  to  make,  ordain,  establish, 
constitute,  and  confirm  all  manner  of  by-laws,  orders,  rules, 
ordinances,  and  directions,  for  the  more  orderly  keeping  and 
regularly  maintaining  the  aforesaid  ferry  that  now  is  kept,  or 
any  ferry  or  ferries  which  shall,  at  any  time  or  times  hereafter 
be  set  up,  established  or  kept  within  the  bounds  aforesaid,  by 
virtue  hereof;  or  of,  for,  touching  or  concerning  the  same,  (so 
always  as  the  same  be  not  contrary  to  our  laws  of  England  and 
of  our  province  of  New-York,)  and  the  same  at  all  times  here- 
after to  put  in  execution,  or  abrogate,  revoke  or  change,  as  they 
in  their  good  discretion  shall  think  fit  and  most  convenient  for 
the  due  and  orderly  keeping,  regulating  and  governing  the  said 
ferry  or  ferries  hereinbefore  mentioned." 
•  The  last  charter,  known  as  the  "  Montgomery  charter,"  bears 
date  the  fifteenth  day  of  January,  in  the  fourth  year  of  the  reign 
of  George  II.  (1730.)  It  recites,  at  length,  the  two  former 
charters,  and  admits  that  the  inhabitants  of  the  city,  as  a  corpo- 
rate body,  had  anciently  held,  or  claimed  to  hold,  sundry  rights, 
franchises,  &c.  as  well  by  grant  as  by  prescription ;  but  that 
doubts  had  arisen  as  to  the  validity  of  the  two  former  charters, 
and  that  the  mayor,  aldermen  and  commonalty  had  petitioned 
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for  a  confirmation  of  their  rights  and  privileges,  and  that  they 
might  have  the  soil  four  hundred  feet  below  low  water  mark, 
around  a  portion  of  the  city  ;  and  a  grant  of  such  other  powers, 
liberties,  franchises,  &c.  as  might  be  needful  for  the  good  rule 
and  government  of  said  city.  It  then  proceeds,  at  great  length, 
and  with  an  extraordinary  redundancy  of  language,  and  variety 
of  expression,  not  only  to  re-grant  and  re-confirm  all  that  had 
been  theretofore  granted,  or  intended  to  be  granted,  but  also  to 
grant  many  other  things,  not  before  expressly  given.  That 
portion  which  relates  to  ferries,  may  be  chiefly  found  in  sec.  37, 
which  grants  "  the  ferry  and  ferries  on  both  sides  of  the  East 
river,  and  all  other  ferries  now  and  hereafter  to  be  erected  and 
established  all  around  the  Island  of  Manhattan ;  and  the  man- 
agement and  rule  of,  and  all  fees,  ferriages,  and  perquisites,  to 
the  same,  or  any  part  thereof,  belonging  or  to  belong."  And  in 
Bee.  16,  which  gives.and  grants  "unto  the  mayor,  aldermen  and 
commonalty  of  the  said  city  of  New-York,  and  their  successors 
for  ever,  that  the  common  council  of  the  said  city,  for  the  time 
being,  or  the  major  part  of  them,  (but  no  other  person  or  per- 
sons whomsoever,  without  the  consent,  grant  or  license  of  the 
ssdd  common  council  of  the  said  city,  for  the  time  being,  or  the 
major  part  of  them,)  from  time  to  time,  and  at  all  times  here- 
after, shall  and  may  have  the  sole,  full  and  whole  power  and 
authority  of  settling,  appointing,  establishing,  ordering,  and 
directing,  and  shall  and  may  settle,  appoint,  establish,  order, 
and  direct  such  and  so  many  ferries  round  Manhattan's  Island, 
alias  New- York  Island,  for  the  carrying  and  transporting  peo- 
ple, horses,  cattle,  goods,  and  chattels,  from  the  said  Island  of 
Manhattan  to  Nassau  Island,  and  from  thence  back  to  Manhat- 
tan's ;  and  also,  from  the  said  Island  of  Manhattan's  to  any  of  the 
opposite  shores  all  round  the  same  island,  in  such  and  so  many 
places  as  the  said  common  council,  or  the  major  pftrt  of  them 
shall  think  fit.  Who  have  hereby,  likewise  full  power  to  let, 
set,  or  otherwise  dispose  of,  all  or  any  of  such  ferries,  to  any 
person  or  i>er8on8  whomsoever ;  and  the  rents,  issues,  profits, 
ferriages,  fees,  and  other  advantages  arising  and  accruing  from 
all  and  every  such  ferries,  we  do  hereby  fully  and  freely,  for 
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US,  our  heirs  and  successors,  give  and  grant  unto  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New-York  aforesaid, 
and  to  their  successors  for  ever,  to  have,  take,  hold,  and  enjoy 
the  same,  to  their  own  use,  without  being  accountable  to  us,  our 
heirs,  or  successors,  for  the  same  or  any  part  thereof." 

On  the  14th  October,  1732,  the  colonial  legislature  passed  an 
act,  entitled  "  An  act  for  confirming  unto  the  city  of  New- York, 
its  rights  and  privileges,"  The  second  section  enacts,  in  formal, 
legal  phraseology,  that  all  the  letters  patent,  grants,  charters  and 
gifts,  sealed  under  the  great  seal  of  the  colony  of  New- York, 
theretofore  made  to  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New- York,  shall  be  deemed  valid.  The  third  section 
declares,  in  like  manner,  that  all  and  singular  said  letters  pa- 
tent, d6C.  are  hereby  cmifirmed  and  ratified.  The  fourth  sec- 
tion provides  that  the  mayor,  aldermen  and  commonalty  may 
hold^  use  and  enjoy,  all  and  every  the  rights,  privileges,  ice, 
granted  by  said  charters. 

It  is  quite  apparent,  from  a  perusal  of  these  three  charters, 
and  of  their  threefold  legislative  ratification,  that,  if  mtdtiplicUy 
of  wards  can  secure  the  rights  intended  to  be  granted,  those 
rights  are  safe  beyond  a  peradventure.  But  the  question  re- 
curs, what  are  the  ferry  rights  given  to  the  city,  under  and  by 
virtue  of  these  charters  ?  In  answering  this,  it  will  be  neces- 
sary, carefully  to  analyze  the  operative  terms  of  the  grants,  and 
endeavor  to  fix  upon  them  a  construction  which  shall  be  consist- 
ent with  the  general  scope  of  the  instruments,  and  the  object  of 
the  grantors.  In  pursuing  this  investigation,  the  subject  seems, 
naturally,  to  divide  itself  into  three  parts,  and  will,  therefore, 
be  considered :  1.  In  regard  to  the  title  of  the  corporation  to  the 
Old  or  Fulton  ferry.  2.  The  title  to  the  South  and  Hamilton 
Avenue  ferries.  8.  The  right  and  power  of  the  corporation  to 
establish  future  ferries. 

I.  In  respect  to  the  old  ferry,  but  little  need  be  said.  It  was 
in  existence  long  before  the  first  charter  \  and  was,  by  it,  con- 
veyed in  fee  to  the  corporation  as  property,  in  the  same  clause 
and  by  the  same  terms  that  conveyed  the  city  hall,  market- 
houses,  wharves  and  burial  place.     The  second  charter  grants 
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and  confirms  the  title,  in  a  similar  manner,  accompanied  by  a 
gift  of  all  the  ferriages,  fees  and  benefits,  and  in  connection 
with  a  conveyance  of  land.  There  being  no  doubt  that  a  ferry 
in  esse  may  be  the  subject  of  an  absolute  grant  in  fee,  which 
will  vest  in  the  grantee  an  indefeasible  estate ;  it  follows,  that 
the  corporation  are  seised  of  the  old  or  Fulton  ferry,  by  a  title 
which  no  mere  gratuitous  act  of  the  legislature  can  divest. 

II.  The  other  two  ferries  (South,  and  Hamilton  Avenue,)  not 
having  been  in  existence  at  the  time  of  the  grants,  stand  upon  a 
different  footing,  which  renders  it  necessary  to  inquire  into  the 
precise  nature  of  the  authority  conferred  by  the  charters  upon 
the  corporation,  to  create  ferries  in  futuro.  Did  the  corpora- 
tion take  a  private  or  a  public  right  ?  Did  they  obtain  a  power 
to  create  and  keep  ferries,  and  receive  the  profits  as  a  source  of 
revenue  and  emolument,  as  well  as  for  the  public  convenience ; 
or  were  'they  clothed,  merely,  with  a  branch  of  the  sovereign 
prerogative,  by  which  they  were  authorized  only  to  license,  su- 
perintend, and  govern  ferries  for  the  public  good,  in  their  politi- 
cal capacity,  and  in  the  exercise  of  a  political  power,  nntil  such 
power  should  be  transferred  or  resumed  by  the  state  or  govern- 
ment ?    These  are  the  real  issues  upon  which  this  case  turns. 

The  counsel  for  the  plaintiffs  contend  that  grants  of  fran- 
chises to  a  municipal  corporation,  a^e  to  be  strictly  construed :  ^ 
that  they  are  presumed  to  be  of  an  exclusively  public  character ; 
that  the  charters,  by  a  fair  interpretation,  convey  only  an  au- 
thority to  administer  the  ferry  franchise  as  a  political  trust,  and 
that  it  is  held  by  a  tenure  similar  to  that  of  the  power  to  license 
ferries,  deposited  with  the  courts  of  common  pleas ;  and  is  liable 
to  be  resumed,  and  has  been  resumed  by  the  legislative  act 
of  1845. 

It  may  be  well,  here,  to  glance  at  a  few  of  the  settled  legal  prin- 
ciples which  lie  at  the  foundation  of  th^  subject.  The  right  to 
establish  and  keep  a  ferry,  is,  in  law,  termed  a  franchise.  In 
England,  franchises  are  understood  to  be  royal  privileges,  in  the 
bands  of  a  subject.  In  this  country,  they^re  deemed  privileges 
conferred  by  government.  They  rank,  as  estates,  among  incor- 
poreal hereditaments,  and  are  founded  on  grant  or  prescription. 
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In  the  one  case,  the  extent  of  the  franchise  is  ascertained  by  the 
terms  of  the  grant ;  and  in  the  other,  by  usage.  They  impose 
upon  the  holders,  certain  liabilities  and  duties  to  the  public — 
involving  an  expenditure  of  money,  in  establishing  and  keeping 
accommodation  for  travelers  or  passengers.  They  also  confer 
certain  privileges  and  powers,  as  an  indemnity,  among  which  is 
the  right  of  demanding  and  recovering  compensation  for  trans- 
porting persons  or  property,  which  right  is  recognized  as  prop- 
erty, and  protected  as  property,  by  the  laws  of  England  and  of 
this  country.  "  The  obligation,"  says  a  learned  commentator, 
"between  the  government  and  the  owner  of  such  franchises,  is 
mutual.  He  is  obliged  to  provide  and  maintain  facilities  for 
accommodating  the  public,  at  all  times,  with  prompt  and  conven- 
ient passage.  The  law,  on  the  other  hand,  in  consideration  of 
this  duty,  provides  him  a  recompense,  by  means  of  an  exclusive 
toll,  to  be  exacted  from  persons  who  use  the  road  or  ferry." 
(3  Kenfs  Com,  458.)  Such  franchises  may  be  granted  to  an  indi- 
vidual, to  a  private  corporation,  or  to  a  municipal  corporation. 
The  same  learned  writer  says  :  "  Public  corporations  are  such 
as  are  created  by  the  government,  for  political  purposes,  as 
counties,  cities,  towns,  and  villages ;  they  are  invested  with  subor- 
dinate legislative  powers,  to  be  exercised  for  local  purposes  con- 
nected with  the  public  good,  and  such  powers  are  subject  to  the 
control  of  the  legislature  of  the  state.  They  may  also  be  em- 
powered to  take  and  hold  private  property,  for  municipal  uses  ; 
and  such  property  is  invested  with  the  security  of  other  private 
rights.  So  corporate  franchises,  attached  to  public  corporations, 
are  legal  estates,  coupled  with  an  interest,  and  are  protected  as 
private  property.'^  (2  Kenfs  Com,  275.)  And,  in  the  case  of 
Bailey  v.  The  Mayor,  4*c.  of  New-  York,  (3  HUl,  531,)  Chief 
Justice  Nelson  had  occasion  to  discuss  the  character  in  which 
the  city  constructed  the  "Croton  water  works."  He  concludes 
that  the  grant  is  a  special  private  franchise,  made  as  well  for 
the  private  emolument  and  advantage  of  the  city,  as  for  the  pub- 
lic good ;  and  he  draws  a  distinction  between  those  powers  which 
are  conferred  upon  the  corporation  exclusively  for  public  pur- 
poses, and  those  which  are  given  for  purposes  of  private  advan- 
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tage  and  emolument.  "  Suppose,"  says  he,  on  page  540,  "  the 
legislature,  instead  of  the  franchises  in  question,  had  conferred 
on  the  defendants  banking  powers,  or  a  charter  for  a  railroad 
leading  into  the  city,  in  the  usual  manner  in  which  such  powers 
are  conferred  upon  private  companies ;  could  it  be  doubted  that 
they  would- hold  them  in  the  same  character  and  be  subject  to 
the  same  duties  and  liabilities  ?  I  can  not  doubt  but  they  would.  - 
These  powers,  in  the  eye  of  the  law,  would  be  entirely  distinct 
and  separate  from  those  appertaining  to  the  defendants,  as  a 
municipal  body."  It  is  evident,  therefore,  that  such  franchises 
may  be  held  by  a  municipal  corporation,  without  losing  their 
character  of  private  property. 

With  these  legal  principles  in  view,  let  us  consider  the  pre- 
cise terms  and  language  of  the  grants.  The  right  in  the  charter 
of  1708,  is  conveyed  by  the  words  "  give  and  grant,"  "  full  and 
free  leave  and  license,  to  set  up^  establish,  keep  afid  maintain 
one  or  more  ferry  or  ferries."  In  regard  to  the  operative  words, 
"  ^ve  and  grant,"  it  is  only  necessary  to  say,  that  they  are  the 
very  words,  do  et  concesso,  which  are  most  peculiarly  appropri- 
ate to  convey  incorporeal  hereditaments,  according  to  all  the 
authorities.  (2  Black.  Com.  317.)  If,  therefore,  it  had  been 
the  intention  of  the  crown  to  convey  the  franchise  to  the  city 
for  its  own  sole  and  exclusive  pecuniary  benefit,  this  is  exactly 
the  language  that  would  have  been  selected. 

But  the  corporation  is  authorized  to  set  up,  establish,  keep 
and  maintain  ferries.  In  what  sense  are  these  terms  used  ? 
Can  they  be  fairly  construed  as  referring  to  the  bare  authority 
to  supervise  and  control  the  ferries,  or  do  they  necessarily  in- 
volve the  duty  of  keeping  and  running  them,  and  the  privilege 
of  receiving  the  recompense?  Is  it  possible  to  satisfy  this 
clause  by  determining  that  it  gives  only  the  political  power  of 
ordering  and  licensing  ferries,  similar  to  the  power  since  lodged 
with  the  courts  of  common  pleas  ?  This  latter  question  will  be 
answered  by  a  reference  to  the  statute  under  which  these  courts 
act  in  this  respect.  It  is  thus  expressed :  "  The  court  of  com- 
mon pleas  in  each  of  the  counties  of  this  state,  shall  grant 
licenses  for  keeping  ferries  in  their  respective  counties  to  jbub 
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many  suitable  persons  as  they  may  think  proper."  (1  /?.  S. 
526.)  It  will  be  seen,  that  the  legislature  does  not  authorize 
the  courts  to  ^et  up,  establish,  keep  and  maintain  ferries. 
They  are  to  grant  licenses  to  others,  who  are  to  keep  the  fer- 
ries. Moi^over,  the  intrinsic  force  of  the  words  themselves 
forbids  the  interpretation  contended  for  by  the  plaintiffs'  counsel. 
For,  although  it  might,  perhaps,  be  possible,  if  supported  by 
strong  expressions  of  intention  in  the  context,  to  compel  "  set 
up  and  establish"  to  stand  consistent  with  the  idea  of  a  mere 
public  authority  to  pass  ordinances  in  relation  to  the  number, 
and  location,  and  management  of  ferries ;  still,  the  words  "  keep 
and  maintain,"  can  not,  by  any  ingenuity,  be  tortured  into  such 
a  restricted  sense.  "  To  keep,"  is  defined  to  mean,  primarily, 
"  to  hold ;"  to  retain  in  one's  power  or  possession ;  not  to  lose 
or  part  with ;  to  preserve,  to  retain." 

The  word  "  maintain,"  from  maintenir,  to  hold  in  or  by  the 
hand,  signifies  "  to  hold,  preserve  or  keep  in  any  particular  state 
or  condition  ;  not  to  lose  or  surrender  ;  to  continue."  Now,  if 
the  corporation  act  in  no  other  capacity  than  as  representatives 
of  the  state,  dispensing  its  franchises  to  others,  on  behalf  of  the 
sovereign  power,  in  what  respect  can  they  be  said  to  retain  in 
their  power  or  possession,  and  not  to  part  with,  that  which  they 
must  part  with,  whenever  it  is  called  into  exercise  ?  In  what 
sense  can  they  be  said  to  preserve,  to  continue,  and  not  to  lose 
or  surrender  that  which  they  have  no  right  to  preserve,  no 
power  to  continue,  and  which  is  without  substance  or  value  until 
it  is  surrendered  to  others  ? 

But,  independent  of  the  philological  argument,  which  seems 
to  be  as  cogent  as  reasoning  of  that  nature  can  be,  there  is  an 
overwhelming  flood  of  authority  on  this  point,  pouring  in  upon 
us,  from  the  annual  volumes  of  our  session  laws.  Hardly  a  year 
has  passed  since  the  formation  of  our  state  government,  without 
producing  legislative  grants  of  ferry  franchises.  In  some  in- 
stances, the  authority  is  delegated  to  certain  officers  to  grant 
ferry  privileges  :  and  in  some,  the  grants  are  made  directly 
from  the  state  to  the  individuals  or  corporation,  who  are  to  have 
the  beneficial  ownership.    From  these,  we  may  deduce  a  legis- 
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lative  constrnction  of  the  terms  under  consideration.  It  -mil  be 
seen  that  a  plain  and  anvarjing  distinction  is  preserved  in  the 
phraseology  between  those  acts  which  confer  the  political  power, 
and  those  which  give  a  private  right.  One  of  the  first  examples 
of  the  former,  was  passed  the  81st  March,  1785.  It  authorizes 
the  justices  of  the  peace  and  the  overseers  of  the  poor,  of  the 
townships  of  Oyster  Bay,  in  Queen's  county,  and  of  New-Ro- 
chelle,  in  the  county  of  Westchester,  "  to  lease  for  any  term  not 
less  than  four,  nor  more  than  seven  years,  the  right  and  privi- 
lege of  setting  up,  keeping,  and  maintaining  a  ferry  from  their 
respective  townships."  Here,  it  will  be  seen,  that  the  public 
officers  take  only  the  authority  to  lease,  and  not  the  authority  to 
have  a  ferry.  The  lessees  who  are  to  run  the  ferry,  are  to  have 
the  privilege  of  setting  up,  keeping,  and  maintaining  the 
ferry.  An  instance  of  the  latter  may  be  found  among  the  laws 
of  1800,  by  which  Joseph  Travis  and  Joshua  Colwill  are  em- 
powered "  to  set  up,  keep,  and  maintain  a  ferry  across  the 
Hudson's  river,  at  Peekskill,  for  the  term  of  twenty-one  years. 
Here,  the  grantees  obviously  take  the  franchise  as  a  private 
right,  which  can  not  be  divested  during  the  term,  except  for  some 
good  cause  of  forfeiture.  Of  a  similar  character,  is  the  act  of 
April  6,  1804,  conferring  upon  Henry  Van  Garden  the  right 
''to  set  up,  keep,  and  maintain"  a  ferry  across  the  Hudson 
river,  near  Catskill ;  and  the  act  of  April  7, 1804,  giving  to 
Timothy  Bunker  the  right  "  to  set  up,  keep,  and  maintain"  a 
ferry  across  the  river,  between  Hudson  and  Athens.  Similar 
enactments  may  be  found  in  almost  every  volume  of  our  session 
laws.  At  the  very  last  session,  no  less  than  seven  laws  were 
passed,  authorizing  corporations  or  individuals  to  run  ferries, 
and  revive  the  emoluments  arising  therefrom.  Among  these, 
is  one  passed  April  8,  1850,  granting  to  Ward  B.  Howard,  the 
right  "  to  set  up,  keep,  and  maintain"  a  ferry,  across  the  Hud- 
son river  from  Breakneck  to  Comwell ;  also,  one  passed  April 
9, 1850,  authorizing  Edward  Hubbard  and  others,  "  to  establish 
and  maintain"  a  ferry  from  Comwell  to  Coldspring ;  also,  one 
passed  April  10, 1850,  incorporating  "  the  Holland's  Hook  and 
EUzabethtown  Point  ferry  company,"  for  the  purpose  of  "  estab- 
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lishing  and  maintaining"  a  ferry,  from  Richmond  county  to 
Elizabethtown  Point,  New-Jersey.  In  all  of  these  legislative 
grants,  the  words  ^^  set  up,  establish,  keep,  and  maintain,"  or 
some  of  them,  are  used ;  and  it  is  believed  that  the  word  "  keep" 
or  "  maintain"  is  used,  in  every  instance  of  the  grant  of  a  ferry, 
as  a  private  right,  and  in  no  instance  to  confer  the  political 
power  of  ordering  and  licensing. 

Moreover,  the  legislature  themselves  seem  to  have  given  the 
construction  here  claimed  to  the  grant  in  question.  The  act  of 
2d  April,  1801,  provides,  that  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New-Tork,  "may  establish  and  keep  one 
or  more  ferries  betweeb  the  said  city  and  the  island  of  Nassau ;" 
and  "no  person  other  than  the  said  mayor,  aldermen  and  com- 
monalty, shall  erect  or  keep  a  ferry  between  said  city  and  Nas- 
sau island."  We  do  not  suppose  that  this  clause  increased  the 
powers  possessed  by  the  corporation,  for  the  simple  reason,  that 
they  already  possessed  them,  given  in  language  of  at  least 
equal  import  by  the  charters  nearly  a  century  before.  This  act 
is  regarded  rather  as  a  legislative  exposition  and  confirmation 
of  the  ferry  rights  conveyed  by  the  charters.  But,  if  it  were 
conceded  that  the  charters  conveyed  no  rights  in  this  respect, 
this  act  would  have  secured  to  the  corporation  the  very  rights 
in  issue ;  and  every  ferry  established  under  it  would  have  be- 
come the  property  of  the  city,  beyond  the  reach  of  legislative 
resumption.  This  act  authorizes  the  corporation  to  run  ferries, 
in  language  that  can  not  be  mistaken  nor  misunderstood.  For  it 
not  only  gives  the  corporation  this  privilege  in  express  terms, 
but  it  also  positively  forbids  any  one  else  to  erect  or  keep  a 
ferry :  so  that,  unless  the  corporation  run  the  ferries,  no  ferries 
could  exist. 

But  let  us  look  a  little  further  at  the  legislative  construction 
of  the  words  in  this  charter.  It  is  claimed,  on  the  part  of  the 
plaintiffs,  that  the  commissioners  appointed  under  the  act  of 
1845,  are  clothed  with  the  same  authority  as  that  given  to  the 
corporation  by  their  charters,  and  transferred  from  the  latter  to 
the  former  by  the  law.  It  is  but  reasonable,  then,  to  suppose, 
that  the  same  powers  will  be  conferred,  if  not  in  the  precise  Ian- 
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gnage,  at  least  in  language  of  similar  import.  But  we  find  that 
this  is  by  no  means  the  case.  The  act  merely  provides,  that 
"  three  disinterested  persons  shall  be  appointed  by  the  governor 
of  the  state,"  &c.  "  who  shall  have  power  to  grant  licenses." 
We  do  not  find  any  tlung  of  their  power  "  to  set  up,  establish, 
keepy  and  maintaM^  ferries.  They  are  authorized  only  to 
grant  licenses.  Can  it  be  possible,  that  the  phraseology  of  the 
act  conveys  the  same  thing  as  the  essentially  different  language 
of  the  charters  ? 

We  will  pursue  the  inquiry,  and  see  what  the  licenses  are 
granted  for.  They  are  to  be  granted  to  such  person  or  persons 
as  the  commissioners  deem  suitable  to  conduct  the  same,  ^^  for 
establishing  and  keeping"  so  many  ferries  as  the  public  conven- 
ience may  require,  between  New- York  and  Long  Island.  We 
have  now  found  the  words  of  the  charter  "  establish  and  keep," 
and  we  discover  that  they  are  applied,  not  to  the  commissioners 
who  dispense  the  franchise  as  the  political  power  of  the  state, 
but  to  the  grantees,  who  are  actually  to  carry  on  the  business 
of  running  the  ferries,  and  enjoy  the  tolls  thereof.  Why  not 
apply  the  same  construction  to  the  charters  ? 

But  this  point  admits  of  another  illustration.  The  plaintife 
claim  title  under  a  license,  which,  upon  inspection,  is  ascertained 
to  be  a  license  "  to  establish  and  keep"  four  ferries.  It,  how- 
ever, appears  by  the  charters,  that  the  corporation  were  long 
ago  authorized  '^  to  set  up,  establish,  keep,  and  maintain"  as 
many  ferries  as  they  pleased.  The  grant  to  the  corporation  is, 
at  least,  as  broad  and  as  comprehensive  as  the  license  of  the 
plaintiffs.  If,  therefore,  the  corporation  do  not  take  the  rights 
in  dispute,  for  want  of  suitable  words  in  the  grant,  neither  do 
the  plaintiffs  take  any  thing.  If,  on  the  other  hand,  the  terms 
of  the  license  are  sufiBcient  to  convey  the  franchise,  then  are 
also  the  terms  of  the  charter  sufiicient  to  have  conveyed  it  to 
the  corporation,  one  hundred  and  forty-three  years  ago. 

In  addition  to  all  this,  there  are  other  clauses  in  the  charter 
which  manifest  an  intention  to  vest  the  franchise  absolutely  in 
the  <aty.  Thus,  the  same  power  is  given  to  regulate  and  con- 
trol the  ferries  to  be  established,  as  is  given  relative  to  the  old 
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ferry,  then  in  existence :  from  which  may  fairly  be  inferred,  a 
design  to  place  them  on  the  same  footing,  or  that  they  should 
be  held  by  the  same  tenure.  Again,  we  find  the  grant  accom- 
panied by  a  grant  of  the  land  on  the  Long  Island  shore ;  which 
was  evidently  made  as  auxiliary  to,  and  for  the  purpose  of  secur- 
ing in  the  corporation,  the  exclusive  use  of  the  ferries.  If, 
therefore,  we  adopt  the  fair  legal  interpretation  of  the  language 
of  the  grant, — if  we  follow  the  legislative  construction  which  has 
been  put  upon  similar  grants  for  sixty  years, — if  we  are  guided 
by  the  collateral  lights  emanating  from  the  other  provisions  of 
the  instrument,  we  are  led  to  the  unavoidable  conclusion,  that 
the  charter  of  1708  gave  to  the  mayor,  aldermen  and  common- 
alty of  the  city  of  New-York,  the  right  and  power  to  establish 
the  ferries  in  question,  and  hold  them,  with  the  tolls  and  reve- 
nues for  ever. 

It  is  unnecessary  to  refer  to  the  charter  of  1730,  further  than 
to  remark  that  it  fully  confirms  and  ratifies  all  that  was  done, 
or  intended  to  be  done,  by  the  two  previous  ones.  Under  this 
authority,  the  two  ferries  in  question  have  been  established. 
They  are  run  by  lessees,  holding  on  short  leases,  under  the  cor- 
poration. In  judgment  of  law,  they  are  "  set  up,  established, 
kept,  and  maintained"  by  the  corporation,  within  the  true  intent 
and  meaning  of  the  charters. 

We  will  now  consider  the  propositions  already  incidentally 
adverted  to,  and  now  more  distinctly  stated,  that  the  city  of 
New-  York  and  its  inhabitants^  have  acquired  vested  rights 
and  valuable  interests  in  these  ferries  which  can  not  be  taken 
away  by  the  legislature.  This  doctrine  of  the  inviolability  of 
such  franchise  interests,  rests  upon  two  grounds  :  1.  The  consti- 
tutional protection  thrown  around  contracts.  2.  The  sacredness 
of  vested  rights. 

In  regard  to  the  first,  the  authorities  are  abundant  to  show, 
that  a  grant  of  a  franchise  of  this  description,  which  has  been 
accepted  and  acted  upon,  partakes  of  the  nature  of  a  contract, 
so  far  as  to  be  protected  by  that  clause  of  the  federal  constitu- 
tion, which  inhibits  the  states  from  passing  laws  ^^  impairing  the 
obligation  of  contracts."    The  leading  case  on  this  subject,  is 
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that  of  Dartmouth  College  v.  Woodward^  (4  Wheat.  Rep,  444,) 
in  which  the  supreme  court  of  the  United  States  decided,  that 
the  charter  granted  hy  the  British  crown  to  the  trustees  of 
Dartmouth  College  in  the  year  1769,  was  a  contract  within  the 
constitutional  prohibition ;  and,  that  a  law  of  the  state  of  New- 
Hampshire,  altering  the  charter,  was  unconstitutional  and  void. 
Although  that  decision  was  made  in  reference  to  a  private  cor- 
poration, established'  for  the  purposes  of  education,  the  princi- 
ples upon  which  it  is  based  are  equally  applicable  to  all  cases 
of  franchises  coupled  with  a  pecuniary  interest.  In  the  opinion 
delivered  by  Justice  Story,  we  find  the  following  remarks  :  "A 
grant  of  franchise  is  not,  in  point  of  principle,  distinguishable 
from  a  grant  of  any  other  property.  If,  therefore,  this  charter 
were  a  pure  donation,  when  the  grant  was  complete,  and  ac- 
cepted by  the  grantees,  it  involved  a  contract  that  the  grantees 
should  hold,  and  the  gi-antors  should  not  re-assume  the  grant,  as 
much  as  if  it  had  been  founded  on  the  most  valuable  considera- 
tion." "In  respect  to  franchises,  whether  corporate  or  not, 
which  include  a  pernancy  of  profits,  such  as  a  right  of  fish- 
ery, or  to  hold  a  ferry,  a  market,  or  a  fair,  or  to  erect  a  turn- 
pike, bank  or  bridge,  there  is  no  pretense  to  say,  that  grants  of 
them  are  not  within  the  constitution." 

It  may  be  proper  here  to  notice  an  argument  urged  upon  the 
court,  with  great  earnestness  and  ability.  It  was  said,  that 
this  doctrine,  although  sound  in  regard  to  private  corporations, 
has  no  application  to  public  municipal  corporations.  We  admit 
the  correctness  of  this  argument,  so  far  as  it  requires  a  strict 
constrtiction  of  grants  under  which  such  bodies  claim  rights  of 
a  private  nature ;  and  we  freely  concede  that,  in  cases  of  am- 
biguous or  doubtful  phraseology,  the  presumption  should  be 
against  such  claim,  and  in  favor  of  a  public  trust.  But  this 
consideration  can  not  afiect  the  case  before  us — for  the  reason, 
that  here  there  is  no  doubt  nor  ambiguity  ;  the  grant  is  made  in 
the  plainest  and  most  appropriate  and  most  expressive  language 
known  to  the  law,  the  use  of  which,  for  such  purposes,  has  been 
flanctioned  by  ages.  In  the  case  last  cited,  the  court  say:  "it 
may  also  be  admitted,  that  corporations  for  mere  public  govern-. 
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ments,  such  as  towns,  cities,  and  counties,  may,  in  many  res- 
pects, be  subject  to  legislative  control.  But  it  will  hardly  be 
contended,  that  in  respect  to  such  corporations,  the  legislative 
power  is  so  transcendant,  that  it  may,  at  its  will,  take  away  the 
private  property  of  the  corporation,  or  change  the  uses  of  its 
private  funds  acquired  under  the  public  faith."  If  the  franchise, 
by  its  nature,  carries  with  it  private  property,  no  matter  6y 
whom  it  is  held,  it  must  be  deemed  within  the  principles  of  the 
above  decision,  and  secured  by  the  constitution. 

The  case  of  Charles  River  Bridge  v.  Warren  Bridge,  (11 
Peters,  420,)  has  also  been  pressed  upon  the  court  as  an  illus- 
tration of  legislative  control  over  chartered  rights.  But  that 
case  is  clearly  distinguishable  from  this.  There,  the  legislature 
of  Massachusetts,  having,  in  1785,  incorporated  a  company  to 
build  a  bridge  over  Charles  river,  from  Charlestown  to  Boston, 
with  authority  to  receive  tolls,  in  1828  incorporated  another 
company  for  the  erection  of  the  Warren  bridge  over  the  same 
river,  commencing  in  Charlestown,  near  where  the  Charles 
river  bridge  commenced,  and  terminating  in  Boston,  about  eight 
hundred  feet  from  the  termination  of  the  Charles  river  bridge. 
The  Warren  bridge,  having  become  a  free  bridge,  diverted  the 
travel  from  the  Charles  river  bridge,  so  as  to  destroy  the  value 
of  the  franchise  granted  in  1785.  The  supreme  court  of  the 
United  States  held  that  the  act  incorporating  the  Warren  bridge 
company,  was  constitutional,  and  did  not  impair  the  contract 
made  with  the  other  company ;  because  the  first  charter  did  not 
expressly  give  the  exclusive  right  to  the  Charles  River  bridge 
company,  to  erect  bridges  over  that  river ;  and  that  no  contract 
not  to  grant  other  similar  franchises,  could  be  implied  against 
the  goveminent.  It  will  be  seen  that  that  case  differs  from 
this,  in  these  essential  particulars :  First.  There,  the  legisla- 
ture did  not  attempt  to  take  away  the  identical  franchise  given 
by  the  charter  of  1785,  the  injury  done  to  it  being  incidental 
to  the  subsequent  grant.  On  the  contrary,  it  was  conceded 
throughout  that  case,  that  the  legislature  could  not  directly  re- 
peal the  first  charter.  Second,  There  was  no  provision  in  the 
act  incorporating  the  Charles  river  bridge  company,  giving  them 
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any  exclusive  privileges,  except  that  of  having  their  bridge ; 
nor  were  there  any  stipulations  restraining  the  state  from  grant- 
ing the  subsequent  charter.  Chief  Justice  Taney,  in  his  opin- 
ion, says,  "  to  ^ititle  themselves  to  relief,  it  is  necessary  to 
show  that  the  legislature  contracted  not  to  do  the  act,  of  which 
they  complain ;  and  that  they  impaired,  or  in  other  words,  vio- 
lated that  contract  by  the  erection  of  the  Warren  bridge.  The 
inquiry  then  is,  does  the  charter  contain  such  a  contract  on  the 
part  of  the  state  ?  Is  there  any  such  stipulation  to  be  found 
in  that  instrument  ?  It  must  be  admitted,  on  all  hands,  that 
there  is  none."  It  may  not  be  improper  here  to  remark  that, 
that  case  was  decided  by  a  bare  majority  of  the  court — Justices 
McLean,  Thompson  and  Story  dissenting ;  the  latter,  in  a  mas- 
terly opinion,  which  was  fully  concurred  in  by  Judge  Thomp- 
son, saying  that,  so  far  as  it  permitted  the  state  of  Massachu- 
setts to  do  indirectly,  what  it  could  not  do  directly,  it  violated 
a  familiar  legal  principle ;  and  that,  to  say  the  least  of  it,  it 
stands  upon  the  extreme  verge  of  the  law ;  and,  perhaps,  reaches 
a  little  beyond  justice  and  good  faith. 

Since  the  foregoing  was  written,  the  opinion  of  the  supreme 
court  of  the  United  States,  delivered  by  Justice  Woodbury,  in 
the  case  of  The  Town  of  East  Hartford  v.  The  Hartford 
Bridge  Co,  has  been  received.  On  examination,  it  does  not 
appear  to  affect  the  present  case,  in  any  essential  degree.  So 
far  as  they  can  be  gathered  from  the  opinion,  the  circumstances 
of  that  case  are  simply  these :  about  the  year  1680,  the  colonial 
legislature  of  Connecticut  grai^ted  to  Hartford  certain  rights  in 
a  ferry  across  the  Connecticut  river.  The  grant  itself  was  not 
produced,  and  its  terms  could  only  be  indistinctly  ascertained 
by  usage.  In  1783,  one-half  of  the  privilege  was  transferred, 
by  the  legislature,  to  East  Hartford,  "  during  the  pleasure  of 
the  assembly."  In  1808,  a  company  was  incorporated  to  build 
a  bridge  across  the  river  near  the  ferry ;  and  in  1818,  the  legis- 
lature passed  a  law  discontinuing  the  ferry.  In  1836,  the 
legislature  passed  a  law,  repealing  that  part  of  the  act  of  1818 
which  discontinued  the  ferry.  In  1841  the  repealing  act  of 
1836  was  repealed ;  and  in  1842,  the  act  of  1841  was  repealed. 
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thus  leaving  the  law  as  it  stood  prior  to  1818.  The  state  court 
decided  the  laws  of  1836  and  1842,  to  be  unconstitutional  and 
void  within  the  provisions  of  the  state  constitutiouj  and  upheld 
the  validity  of  the  law  of  1818.  The  supreme  court  of  the 
United  States  assumed  the  decision  below  to  be  correct,  so  far 
as  related  to  the  laws  of  1836  and  1842 ;  and  also  decided  that 
the  law  of  1818  was  constitutional  and  valid,  upon  the  grounds, 
Jirst,  that  there  was  no  contract,  ^^  as  the  parties  to  the  grant 
did  not,  by  their  character,  stand  in  the  attitude  towards  each 
other,  of  making  a  contract  by  it,  such  as  is  contemplated  by 
the  constitution ;"  and  second,  that  the  grant  having  been  made 
"  during  the  pleasure  of  the  assembly,"  the  discontinuance  of 
the  ferry  was  a  legal  expression  of  the  legislative  pleasure, 
within  the  condition.  It  will  be  seen  that  the  facts  of  that  case 
vary  from  this,  in  three  important  particulars.  First,  the  ex- 
press terms  of  the  original  grant  were  unknown ;  and  of  course, 
it  was  impossible  to  ascertain  the  precise  powers  given.  Ac- 
cording, therefore,  to  a  principle  hereinbefore  recognized  and 
admitted,  the  presumption  should  he  against  the  grant  of  a 
private  and  exclusive  right.  Second,  the  franchise  was  claimed 
by  a  towTi,  which  is,  at  most,  but  a  quasi  corporation,  created 
by  a  general  state  law,  and  differs  essentially  .from  a  chartered 
city.  Third,  the  grant  was  made  to  East  Hartford  during  the 
pleasure  of  the  legislature,  and  not  in  fee. 

The  other  ground,  upon  which  the  title  of  the  city  in  the  fer- 
1  ries  can  be  maintained,  has  been  stated  to  be  the  sacredness  of 
■  vested  rights.     Admitting,  therefore,  that  there  is  no  contract 
\  within  the  constitutional  meaning,  and  assuming  that  the  iiharter 
is  of  no  higher  nature  than  a  legislative  act,  which  can  be  re- 
pealed at  will ;  still,  the  corporation,  having  gone  on  and  estab- 
lished the  ferries  under  such  charter,  have  become  vested  of  a 
/   property  right,  which  can  not  be  destroyed  by  the  law-making 
power.    It  is  the  settled  law  of  this  state,  that  vested  rights  in 
property,  acquired  by  virtue  of  a  statute,  can  not  be  divested 
nor  destroyed  by  a  repeal  or  modification  of  the  statute.     ( The 
People  V.  The  Supervisors  of  Westchester,  4  Barb.  S,  C,  Rep, 
64.)    The  inhabitants  of  the  city  of  New- York  have  a  vested 
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right  in  the  city  hall,  markets,  water  works,  ferries,  and  other 
public  property,  which  can  not  be  taken  from  them,  any  more 
than  their  injjlividual  dwellings,  or  store-houses.  Their  rights, 
in  this  respect,  rest  not  merely  upon  the  constitution,  but  upon 
the  great  principles  of  Eternal  Justice,  which  lie  at  the  founda- 
tion of  all  free  governments. 

To  prevent  misconstruction,  it  may  be  proper  to  remark,  that 
these  conclusions  do  not  necessarily  exclude  the  legislature 
from  all  control  over  the  ferries.  Franchises  of  this  description 
are  partly  of  a  public,  and  partly  of  a  private  nature.  So  far 
as  the  accommodation  of  passengers  is  concerned,  they  are 
publici  juris;  so  far  as  they  require  capital  and  produce  reve- 
nues, they  are  pHvati  juris.  Certain  duties  and  burdens  are 
imposed  upon  the  grantees,  who  are  compensated  therefor  by 
the  privilege  of  levying  ferriage,  and  the  security  from  spolia- 
tion, arising  from  the  irrevocable  nature  of  the  grant.  The 
state  may  legislate  touching  them,  so  far  as  they  are  publici 
juris.  Thus,  laws  may  be  passed  to  punish  neglect  or  miscon- 
-duct  in  conducting  the  ferries,  to  secure  the  safety  of  passengers 
from  danger,  and  imposition,  &c.  But  the  state  can  not  take 
away  the  ferries  themselves,  nor  deprive  the  city  of  their  legiti- 
mate rents  and  profits.  The  franchise,  however,  may  be  for- 
feited by  non-user  or  mis-user,  judicially  ascertained ;  and  the 
government,  in  the  exercise  of  the  sovereign  power  of  eminent 
domain,  may  resume  the  property  for  public  use,  on  making  a 
just  compensation ;  but  not  otherwise. 

It  will  be  perceived,  that  the  foregoing  reasoning  renders  it 
unnecessary  to  inquire  further  as  to  the  power  of  establishing 
future  ferries.  The  only  question  properly  before  the  court, 
relates  to  the  existing  ferries  ;  and  we  design  carefully  to  avoid 
volunteering  an  opinion,  the  effect  of  which  might  be,  as  is  too 
often  the  case,  to  mislead,  and  embarrass  subsequent  litigation. 

The  only  remaining  inquiry  is,  whether  the  act  of  1845  inter- 
feres with  vested  rights,  so  far  as  to  require  the  court  to  deter- 
mine its  unconstitutionality.  It  excepts  the  rights  of  the  city 
of  New- York  to  the  established  ferries.  The  plaintiffs'  counsel 
contend,  that  the  only  established  ferry,  at  all  events,  was  the 
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Fulton  ferry.  This  seems  to  be  an  mmatural  construction.  A 
better  interpretation  would  be  giren,  by  assuming,  that  the 
legislature  meant  to  include  within  the  exception,  all  the  ferries 
to  which  the  corporation  had  title.  This  would  except  from  its 
operation  all  the  existing  ferries^  and  make  the  statutes,  in  this 
respect,  consistent  with  the  vested  rights. 

This,  also,  is  in  conformity  to  the  rule  of  expounding  statutes, 
which  requires,  when  a  law  admits  of  two  meanings,  one  of 
which  conflicts  with  the  constitution,  and  the  other  not,  that  the 
latter  is  to  be  adopted.  ( Quackenbush  y.  Danks^  1  Denioy 
128.)  If,  however,  the  act  must  be  construed  to  include  the 
existing  ferries,  it  must  also  be  pronounced  unconstitutional  and 
void. 

The  conclusions  to  which  the  foregoing  reasoning  leads  us, 
are :  1.  That  the  "  old"  or  Fulton  ferry,  having  been  in  exist- 
ence at  the  time  of  the  grants^  became  thereby  vested  in  the 
corporation  of  the  city,  as  property ;  and  is  so  held,  at  this 
time,  by  an  indefeasible  title.  2.  That  the  corporation,  having 
acted  upon  the  grants,  by  establishing  and  maintaining  the  other 
two  ferries,  known  as  the  "  South  ferry,"  and  "  Hamilton  Avenue 
ferry,"  have  acquired  therein  vested  rights,  which  can  not  be 
resumed  by  gratuitous  legislation.  8.  That  the  act  of  May 
14th,  1845,  does  not,  by  its  terms,  embrace,  but  excepts  the 
three  existing  ferries ;  and  leaves  them  undisturbed,  in  the  cor- 
poration. 4.  That  the  questions  of  the  right  to  establish  future 
ferries,  and  how  far  the  act  of  1845  may  interfere  therewith, 
are  not  now  before  the  court ;  and,  therefore,  not  passed  upon. 
5.  The  plaintiffs  not  having  established  any  title  to  the  relief 
sought,  the  motion  for  an  injunction  must  be  denied. 
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Ko  suit  can  be  brought  against  heirs,  to  charge  them  with  the  debta  of  their 
ancestor,  within  three  years  from  the  time  of  granting  letters  testamentary 
or  of  administration  upon  the  estate  of  their  ancestor. 

A  creditor  can  not  commence  a  suit,  and  charge  the  heirs  with  the  debts  of 
their  ancestor,  at  any  moment  after  his  death,  upon  alledging  and  proving 
that  no  letters  have  been  issued,  and  that  there  are  no  personal  assets  upoa 
which  to  administer. 

Before  a  creditor  can  maintain  an  action  against  heirs,  to  charge  them  with 
the  debt  of  their  ancestor,  he  must  establish  these  facts :  1.  The  granting 
of  letters  testamentary  or  of  administration ;  2.  That  three  years  have 
elapsed,  after  the  granting  of  such  letters  and  before  the  commencement  of 
the  suit;  8.  That  the  defendant  has  inherited  lands  by  descent  fVom  the 
debtor;  4.  The  want  of  sufficient  personal  assets,  or  the  inability  of  tiie 
plaintiff  to  collect  his  debt,  or  «ome  part  thereof,  after  due  proceedings^  be- 
fore the  proper  surrogate,  and  at  law. 

The  law  which  forbids  the  commencement  of  a  suit  against  an  heir,  to  chargo- 
him  with  the  debts  of  his  ancestor,  until  three  years  have  elapsed  since  the 
granting  of  letters  upon  the  estate  of  the  ancestor,  forbids  a  suit  for  any 
purpose. 

Accordingly,  kdd,  that  a  creditor  could  not  bring  a  suit  against  heirs  in  order 
to  have  the  judgment  of  the  court  upon  the  question  whether  the  defend- 
ants took  the  estate  as  heirs,  or  as  purchasers,  under  a  deed  of  trust 

The  complaint  in  this  cause  alledged  that  on  the  1st  of  Jan- 
nary,  1845,  William  Rose,  the  father  of  the  defendants,  made 
and  delivered  to  the  plaintiff  a  promissory  note  for  $71,72,  pay- 
able on  demand,  with  interest ;  which  note  was  still  due  and 
unpaid.  That  Rose  died  intestate,  in  November,  1847,  leaving- 
no  personal  property,  and  no  real  estate  except  his  interest  in 
two  tracts  of  land  described  in  the  complaint.  That  William 
Rose,  being  seised  in  fee  of  those  tracts,  on  the  22d  day  of  De- 
cember, 1841,  made  and  executed  to  William  Swezey,  William 
Phillips  and  Isaac  Overton,  a  deed  thereof,  upon  the  following 
trusts,  viz.  to  receive  the  rents  and  profits  of  the  said  land 
during  the  lives  of  the  grantor  and  Evelina  his  wife,  and  of  the 
survivor  of  them,  and  to  apply  such  rents  and  profits  to  the 
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use  of  William  Rose  during  his  life ;  and,  after  his  death,  to 
the  use  of  his  said  wife,  if  she  should  survive  him,  during  her 
life,  subject  to  the  rules  prescribed  in  article  first,  title  second, 
of  the  first  chapter  of  the  second  part  of  the  revised  statutes. 
And  it  was  declared  in  and  by  said  deed,  that  the  estate  thereby 
granted  to  the  trustees  should  at  the  decease  of  the  longest  liver 
of  the  cestuis  que  trust  cease  and  determine ;  and  that  such  estate 
should  thereupon  descend  to  and  vest  in  the  heirs  at  law  and 
next  of  kin  of  the  said  William  Rose,  agreeably  to  the  rules 
prescribed  in  the  revised  statutes.  The  complaint  alledged 
that  Evelina,  the  wife  of  William  Rose,  survived  her  husband, 
and  died  in  June,  1848 ;  that  the  defendants,  Mary,  the  wife  of 
Charles  Swezey,  and  Emily  Rose,  were  the  only  children,  heirs 
at  law,  and  next  of  kin,  of  William  Rose.  That  Rose  left  no 
personal  property  on  which  to  administer,  and  that  no  letters  of 
administration  had  ever  been  granted,  to  any  person.  That  the 
plaintiff  had  called  upon  the  defendants  and  requested  them,  as 
heirs  at  law  of  William  Rose,  to  pay  the  amount  due  upon  the 
promissory  note  above  mentioned,  but  that  they  denied  that  they 
took  any  property  by  descent  from  their  father,  and  insisted 
that  they  were  entitled  to  the  land  above  mentioned  by  purchase 
from  him  under  and  by  virtue  of  the  trust  deed ;  and  that  the 
plaintiff  had  no  claim  against  them,  as  heirs,  or  against  the  land. 
The  plaintiff  prayed  for  the  judgment  and  adjudication  of  this 
court,  that  the  land  had  descended  to  the  defendants  as  heirs  at 
law  of  William  Rose,  and  that  such  lands  were  liable  to  the  pay- 
ment of  the  plaintiff's  debt ;  that  the  defendants  were  bound  to 
pay  such  debt,  and  that  judgment  might  be  rendered  against 
them  for  the  amount  due,  including  interest,  and  costs  of  suit, 
to  be  paid  out  of  the  lands. 

The  defendants,  by  their  answers,  insisted  that  by  the  trust 
deed  William  Rose  conveyed  and  disposed  of  all  his  estate  and 
interest  in  the  premises,  and  that  the  defendants  had  nothing 
by  descent  from  him. 

The  cause  was  heard  on  pleadings  and  proofs. 
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George  Miller ^  for  the  plaintiff. 
William  Wkkhan^  for  the  defendants. 

Brown,  J.  This  action  is  prosecuted  against  the  defendants, 
as  heirs  at  law  of  William  Rose,  deceased,  who  died  intestate, 
to  recover  a  simple  contract  debt,  due  and  owing  from  the  de- 
ceased in  his  lifetime,  and  at  the  time  of  his  death,  and  from 
whom  it  is  alledged  the  defendants  have  inherited  certain  lands 
by  descent.  The  action  was  commenced  in  January,  1850,  the 
ancestor  died  on  the  22d  day  of  November,  1847,  and  the  in- 
debtedness is  sufficiently  established  by  the  proof  The  ques- 
tions in  controversy  are,  1st.  Whether  the  defendants  take  the 
lands  described  in  the  complaint,  by  descent  from  William  Rose, 
or  by  purchase,  under  the  trust  deed  referred  to  in  the  plead- 
ings. And  2d.  Whether  the  plaintiff,  if  the  defendants  take 
the  lands  by  descent,  has  in  other  respects  established  his  right 
to  recover.  I  propose  briefly  to  examine  the  second  of  these 
questions  only. 

The  53d  section  of  the  statute  concerning  "  the  powers  and 
duties  of  executors  and  administrators,  in  relation  to  the  sale 
and  disposition  of  the  real  estate  of  their  testators,  or  intestates,- ' 
is  positive  and  peremptory,  'Hhat  no  suit  shall  be  brought 
against  the  heirs  or  devisees  of  any  real  estate,  in  order  to 
charge  them  with  the  debts  of  the  testator,  or  intestate,  within 
three  years  from  the  time  of  granting  letters  testamentary,  or 
of  administration,  upon  the  estates  of  their  testators,  or  intes- 
tates." (2  K,  S.  46.)  The  charge  in  the  complaint,  that  there 
is,  and  has  been,  no  personal  property  of  William  Rose,  on  which 
to  administer,  does  not  overcome  the  obstacle,  which  is  disclosed 
by  the  complaint,  that  no  letters  of  administration  have  been 
issued  upon  his  estate ;  and  consequently  that  the  three  years 
spoken  of  in  the  statute,  have  not  elapsed.  It  was  also  admitted 
upon  the  trial,  that  the  action  was  commenced  within  two  years 
and  three  months  from  the  time  of  the  death  of  the  debtor ;  so 
that  if  the  plaintiff  is  right  in  his  interpretation  of  the  law,  a 
ereditor  may  commence  his  suit,  and  charge  the  heir  with  the 
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debts  of  the  ancestor,  at  any  moment  after  his  death,  npon 
alledging  and  proving  that  no  letters  had  been  issued,  and  that 
there  were  no  personal  assets  upon  which  to  administer.  The 
heirs  of  any  person  who  shall  have  died  intestate,  and  the  heirs 
and  devisees  of  any  person  who  shall  have  died  after  making  his 
last  will  and  testament,  are,  by  the  32d  section  of  the  act  con- 
cerning "  suits  by  and  against  legatees,  and  against  the  next  of 
kin,  heirs,  devisees,"  &c.  (2  R.  S,  869,)  made  liable  for  the 
debts  <^8uch  person,  to  the  extent  of  the  estate,  right  and  inter- 
est in  the  real  estate,  devised  or  descended.  The  33d  section 
provides,  however,  ^'  that  such  heirs  shall  not  be  liable,  unless  it 
shall  appear  that  the  personal  assets  were  not  sufficient  to  pay 
and  discharge  the  same :  or  that  after  due  proceedings  before 
the  proper  surrogate's  court  and  at  law,  the  creditor  has  been 
unable  to  collect  his  debt,  or  some  part  thereof,  from  the  per- 
sonal representatives  of  the  deceased,  or  from  his  next  of  kin 
or  legatees."  These  two  statutes  must  be  read  in  connection 
with  each  other.  Taken  together,  they  fcom  a  comprehensive 
and  complete  set  of  rules,  to  secure  the  appropriation  of  the  real 
property  of  a  deceased  debtor ;  to  the  payment  and  satisfaction 
of  his  debts,  whenever  the  personal  estate  proves  insufficient  for 
that  purpose ;  and  at  the  same  time  preserve  the  just  rights  of 
the  heirs  and  devisees.  The  act  first  referred  to,  gives  the  sur- 
rogate power,  upon  the  application  of  a  personal  reprejsentativei 
or  of  any  creditor,  to  proceed  to  sell,  gt  otherwise  dispose  of,  the 
real  estates  of  deceased  debtors,  and  apply  the  proceeds  to  the 
payment  of  their  debts.  But  this  power  must  be  exercised 
within  the  term  of  three  years  from  the  time  of  granting  letters 
testamentary,  or  of  administration,  and  not  after  that  time. 
(Sec.  1  and  48,  Session  Laws  of  1887,  p.  581,  §  40.)  In  the 
mean  time  the  title  to  the  estate  descends  to  the  heir  or  passes 
to  the  devisee,  subject  to  *be  divested  by  a  sale  under  a  surro- 
gate's order ;  and  it  is  settled  upon  authority,  that  a  title  ac- 
quired by  a  stranger,  in  good  faith,  and  for  a  valuable  conside- 
ration, under  a  conveyance  from  an  heir  or  devisee,  is  subject 
during  the  three  years  to  be  defeated  in  like  manner.  {Ifyde 
T.  TVmner,  1  Barb.  S.  C.  Rep.  75.)    Mr.  Justice  Barculo^  in 
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his  opinion  in  that  case,  says :  "  The  several  provisions  of  the 
statute,  are  entirely  consistent  with  each  other.  They  admit 
of  but  one  construction.  For  the  period  of  three  years  after 
the  granting  of  letters  testamentary,  or  of  administration,  the 
real  estate  of  which  the  testator  or  intestate  died  seised,  remains 
liable  to  be  sold,  under  an  order  of  the  surrogate,  for  the  pay- 
ment of  debts,  in  case  of  a  deficiency  of  personal  assets.  This 
liability  attaches  to  the  land,  not  only  in  the  hands  of  the  heir 
or  devisee,  but  in  the  hands  of  any  subsequent  purchaser.  It 
is  a  kind  of  statutory  lien,  running  with  the  land  during  the 
three  years.  After  the  expiration  of  that  period,  the  heirs  or 
devisees  become  first  liable  to  suit,  and  the  power  of  the  surro- 
gate ceases."  The  remedy,  by  an  application  to  the  surrogate, 
and  the  remedy,  by  an  action  against  the  heirs  and  devisees,  are 
not  concurrent.  They  do  not  exist  together  at  one  and  the  same 
time ;  for  if  they  did,  one  creditor  might  seek  the  relief  afforded 
by  the  surrogate ;  while  another  might,  by  his  action  against 
the  heirs,  invoke  the  interposition  of  this  court,  and  the  powers 
of  both  tribunals  might  thus  be  brought  into  conflict  by  an  effort 
to  exercise  jurisdiction  over  the  same  subject,  at  the  suit  of  dif- 
ferent creditors,  at  the  same  time.  This  is  precisely  the  con- 
tingency which  the  provisions  of  the  statutes,  to  which  I  have 
Inferred,  were  designed  to  avoid.  If  the  plaintiff  can  min'nfakin 
his  action,  there  is  nothing  to  prevent  any  other  credit(Hr  from 
suing  out  letters  of  administration  bef(Mre  the  surrogate  of  Suf- 
folk county,  and  after  filing  his  inventory,  proceed  to  obtain  the 
usual  order  for  the  sale  of  the  lands  in  controversy;  assuming, 
for  the  purpose  of  the  argument,  that  the  defendants  take  by 
descent)  and  not  as  purchasers,  imder  the  deed.  Before  a  cred- 
itor can  maintain  his  action  against  an  heir,  to  charge  him  with 
the  debt  of  his  ancestor,  he  must  establish  the  following  facts : 
Ist.  The  granting  of  letters  testamentary,  or  of  administration. 
2d.  That  three  years  have  elapsed,  after  the  time  of  granting 
such  letters,  and  before  the  commencement  of  the  action.  3d. 
That  the  defendant  has  inherited  lands  by  descent  from  the  ^ 
debtor.  4th.  The  want  of  sufficient  personal  assets,  or  the  ina- 
bility of  the  plaintiff  to  collect  his  debt,  or  some  part  thereof, 


262  CASES  IN  LAW  AND  EQUITT  [Dko.  • 


Roe  V.  Swezey. 


after  due  proceedings  before  the  proper  surrogate,  and  at  law. 
If  the  proof  fails  to  make  out  either  of  these  prerequisites,  the 
action  must  also  fail.  {Butts  v.  Genung,  5  Paige,  264.  Mer- 
sereau  v.  Ryerss,  8  Comst.  261.)  That  letters  should  be  ac- 
tually issued;  that  some  suitable  person  should  be  duly  ap- 
pointed, who  has  the  power  and  the  inducement,  to  look  up  and 
collect  the  assets,  is,  in  my  judgment,  indispensable  for  the  pro- 
tection of  the  heirs  and  devisees.  Otherwise,  who  can  safely 
say  there  are  no  assets,  or  assert  what  the  real  condition  of  the 
estate  may  be  ?  The  authority  given  by  the  letters  to  the  execu- 
tor, or  to  the  administrator,  and  his  inability  to  find  sufficient 
assets  to  pay  the  debts,  are  material  parts  of  the  evidence,  re- 
quired by  law,  to  establish  the  insufficiency  of  the  personal 
estate,  and  render  the  real  estate  chargeable.  The  rigorous 
application  of  this  rule  imposes  no  hardship  upon  the  creditor. 
His  right  to  have  the  estate  of  his  deceased  debtor  applied  to 
the  payment  of  the  debts,  is  not  placed  at  the  arbitrary  disposal 
of  the  person  named  as  executor  in  the  will — ^if  there  be  one — 
or  of  the  administrator,  if  there  be  no  will.  If  they  do  not 
claim  and  exercise  the  power  given  them  by  the  law,  and  take 
the  necessary  proceedings  to  effect  a  sale  of  the  real  estate,  the 
creditor  may  quicken  their  action,  by  his  own  application  to  the 
proper  surrogate  for  that  purpose,  according  to  sections  48,  49, 
50,  61  and  62,  of  the  act  first  referred  to.  (2  R.  S.  46.)  And 
if  they  omit  to  take  out  the  necessary  letters,  and  thus  put  the 
estate  in  process  of  adjustment,  he  will  be  entitled  to  the  letters 
of  administration,  or  to  letters  with  the  will  annexed,  himself, 
upon  giving  the  requisite  security  for  the  due  execution  of  the 
trust.  His  power  over  the  lands,  to  the  extent  of  whatever  may 
be  necessary  to  supply  the  deficiency  of  assets,  will  then  be  as 
complete  as  it  is  over  the  personal  estate. 

The  statute  omits  to  provide  for  the  prosecution  of  an  action 
against  heirs  at  law,  and  devisees,  in  those  cases  where  the  sur- 
rogate has  no  jurisdiction  over  the  personal  estate  of  deceased 
non-resident  debtors,  and  where  no  letters  can  issue.  (2  jR.  S. 
4,  §  23.    Idem,  16,  i  28.)    And  this  was  employed  by  the  coun- 
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sel  for  the  plamtiff  as  an  argument  in  favor  of  liis  position,  that 
to  enable  a  creditor  to  maintain  an  action  against  heirs  and  devi- 
sees, the  issuing  of  letters  was  only  necessary  in  those  cases 
where  the  ancestor  left  personal  property.  The  argument 
would  be  unanswerable  and  conclusive,  if  addressed  to  the  legis- 
lature, upon  a  proposition  to  amend  the  law.  But  in  a  court  of 
justice,  upon  a  question  as  to  what  the  law  is,  rather  than  what 
it  should  be,  it  amounts  to  nothing ;  for  the  court  must  adminis- 
ter the  statute  as  it  is  written,  and  adopt  such  construction  only 
as  its  language  will  justly  authorize. 

By  the  terms  of  the  deed  referred  to  in  the  pleadings,  the 
estate  therein  granted  was  to  terminate  at  the  death  of  William 
Rose,  and  Evelina  his  wife,  and  the  same  was  then  to  descend* 
to,  and  vest  in,  his  heirs  at  law.  The  plaintiff  claims,  that  if 
he  is  premature  in  the  commencement  of  his  action,  he  is  still 
entitled  to  have  the  judgment  of  this  court  upon  the  question, 
whether  the  defendants  take  the  estate  as  heirs  at  law  of  Wil- 
liam Rose,  or  as  purchasers  under  the  deed.  This,  I  think,  can 
not  be  done.  The  plaintiff  is  not  now  in  a  situation  to  have  a 
judicial  construction  of  this  deed.  He  is  not  a  party  to,  or  con- 
nected with  it,  in  any  way,  nor  does  he  pretend  to  claim  any 
thing  under  it.  It  was  executed  long  before  his  debt  was  con- 
tracted, and  not  in  fraud  of  his  rights  as  a  creditor ;  and  it  can 
not  be  regarded  as  an  impediment  in  the  way  of  the  recovery  of 
his  debt,  which  he  can  claim  to  have  removed.  He  seeks  to 
recover  his  debt,  out  of  the  lands  which  have  come  to  the  defend- 
ants by  descent  from  his  debtor.  That  the  defendants  have 
nothing  by  descent,  is  one  of  the  principal,  and  usual  grounds 
of  defense  to  actions  of  this  kind.  To  suffer  the  plaintiff  to  try, 
and  determine,  whether  any  and  what  lands  the  defendants  have 
by  descent  in  one  action,  and  the  question  of  the  ancestor's  in- 
debtedness, and  the  plaintiff's  inability  to  collect  his  debt  from 
the  personal  estate,  in  another,  would  be  a  course  of  proceeding 
not  sanctioned  by  reason  or  authority.  If  I  am  right  in  the 
opinion  that  the  law  forbids  the  commencement  of  a  suit  against 
an  heir  at  law,  until  the  lapse  of  three  years  after  the  granting 
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of  letters  testamentary,  or  of  administration  for  any  purpose,  it 
forbids  it  for  all  purposes  whatever. 

Judgment  of  nonsuit  must  be   entered,  with  costs  to  the 
defendants. 


^Q^254  Same  Term.    Before  the  satne  Justice. 

J7adl89 

Lane  and  Lane  vs.  Oould  and  others. 

STo  authorize  a  recovery,  in  an  ^'ectment  suit,  the  plaintifib  mnst  show  them- 
•  selves  in  the  actual  possession  of  the  premises  at  the  time  of  the  defend- 
ants' entiy ;  or  that  they  had  the  title  thereto,  and  thus  make  out  a  con- 
structive possession  in  themselves. 

Where  it  appeared  that  at  the  time  of  the  defendants'  entry,  the  premises 
were  open  and  unenclosed  woodland,  so  that  the  person  under  whom  the 
plaintiffs  claimed  had  no  actual  possession  at  that  time,  and  that  the  only 
possession  he  had  was  by  taking  wood  and  timber  fh>m  the  premises  upon 
several  occasions  and  at  distant  intervals  of  time,  and  by  enclosing  the 
premises,  or  some  portion  of  them,  and  cultivating  a  crop  for  a  single 
season ;  and  that  there  had  been  no  actual  occupation  of  any  part  of  the 
premises,  by  the  plaintiffs,  nor  any  continued  acts  of  possession  by  them, 
since  the  year  1816;  Hdd  that  in  the  absence  of  any  deed,  or  paper  title, 
the  plaintiffs  could  not  recover. 

To  make  out  an  adverse  possession  of  lands,  so  as  to  vest  the  title,  when 
there  is  no  deed  or  other  written  instrument,  there  must  be  a  real,  substan- 
tial enclosure — an  actual  occupancy — a  pedis  possession  which  is  definite,  posi- 
tive and  notorious,  or  the  premises  must  have  been  usually  cultivated  or 
improved. 

The  possession  must  be  continued  for  a  sufficient  length  of  time  to  bar  an 
entry,  and  be  accompanied,  throughout,  by  a  claim  of  title.  It  is  not  ne- 
cessary that  it  should  be  under  a  rightllil  title,  but  it  must  be  marked  by 
definite  boundaries,  and  be  regularly  continued  for  the  period  of  twenty 
years,  to  render  it  available. 

The  only  effect  of  claiming  under  a  deed  or  other  paper  title,  upon  a  question 
of  adverse  possession,  is  to  enlarge  and  extend  the  possession  beyond  the 
portion  actuaUy  occupied,  so  as  to  include  the  entire  lot  described  in  the  deed. 
W  If  the  deed  is  devoid  of  any  description — ^if  it  contains  no  definite  and  cer- 
tain boundaries,  which  can  be  located,  marked  out  and  made  known — ^it  can 
not  have  the  eflfbct  to  extend  the  possession  beyond  the  pedis  possessia  which 
is  definite,  positive  and  notorious. 
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This  was  an  action  of  ejectment  for  two  parcels  of  land  sit- 
uated in  St.  George's  Manor,  in  the  county  of  Suffolk.  On  the 
trial  the  plaintiffs  recovered  a  verdict,  and  the  defendants,  upon 
a  case,  moved  for  a  new  trial.  The  facts  sufficiently  appear  in 
the  opiniim  of  the  court. 

Win.  Wickham,  Jan.  for  the  plaintiffs. 

George  MiUerj  for  the  defendants. 

Brown,  J.  The  verdict  obtained  by  the  plaintiffs  in  this 
cause  can  not,  I  think,  be  sustained,  without  disregarding  some 
of  the  rules  upon  which  the  title  to  real  property  is  made  to 
depend. 

The  premises  upon  which  the  trespass  is  alledged  to  have 
been  committed,  are  a  portion  of  a  tract  of  land  known  as  St. 
George's  Manor,  in  the  town  of  Brookhaven,  county  of  Suffolk. 
To  entitle  the  plaintiffs  to  recover,  they  were  bound,  upon  the 
trial,  to  show  themselves  in  the  actual  possession  of  the  locus  in 
quo  at  the  time  of  the  defendants'  entry,  or  that  they  had  the 
title  thereto ;  and  thus  to  have  made  out  a  constructive  possess- 
ion in  themselves ;  for  without  the  possession,  actual  or  con- 
structive, the  action  can  not  be  maintained. 

In  the  month  of  October,  1798,  St.  George's  Manor  was  par- 
titioned amongst  the  proprietors,  by  proceedings  in  the  court 
of  common  pleas  of  Suffolk  county.  The  case  does  not  disclose 
who  were  the  parties  to  that  suit,  but  it  is  quite  clear  that  Free- 
man Lane  the  elder,  under  whom  the  plaintiffs  claim,  was  then 
one  of  the  proprietors.  In  this  proceeding,  as  appeared  by  the 
map,  and  the  report  of  the  commissioners  read  in  evidence  upon 
the  trial,  the  east  half  of  lot  No.  27  was  allotted  to  Joshua 
Terry,  and  the  west  half  of  lot  No.  28  was  set  off  to  some  per- 
son or  persons  unknown.  These  two  half  lots  constitute  the 
premises  in  dispute. 

At  the  time  of  the  defendant's  entry,  the  premises  were  open  and 
unenclosed  woodland,  so  that  the  plaintiffs  had  no  actual  posses- 
okm.    No  deed  or  other  paper  title  to  Freeman  Lane  the  elder  was 
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produced  upon  the  trial,  and  indeed  I  do  not  understand  from 
the  case  that  the  plaintiffs  pretended  he  ever  had  any  such  title. 
He  undoubtedly  took  wood  and  timber  upon  several  occasions 
and  at  distant  intervals  of  time,  and  there  was  some  proof  that 
he  had  the  premises,  or  some  portion  of  them,  inclosed,  and  culti- 
vated a  crop  of  corn  thereon,  for  a  single  season,  and  this  con- 
stituted his  entire  possession.  To  make  out  an  adverse  pos- 
session of  lands,  so  as  to  vest  the  title,  when  there  is  no  deed 
or  other  written  instrument,  "  there  must  be  a  real  substantial 
enclosure — an  actual  occupancy — a  pedis  possessioj  which  is 
definite,  positive,  and  notorious,"  or  they  must  have  been  usually 
cultivated  or  improved.  It  must  be  continued  for  a  sufficient 
length  of  time  to  bar  an  entry,  and  be  accompanied,  throughout, 
with  the  claim  of  title.  {Jackson  v.  Schoonmakery  2  John. 
Rep.  230.)  It  is  not  necessary  that  it  should  be  under  a  right- 
ful title,  but  it  must  be  marked  by  definite  boundaries,  and  be 
regularly  continued  for  the  period  of  twenty  years,  to  render  it 
available.  {Doe  v.  Campbell,  10  John.  Rep.  477.  Jackson  v. 
W/iecU,  18  Id.  44.)  A  prior  possession  of  less  than  twenty 
years  forms  a  presumption  of  title  sufficient  to  put  the  tenant 
on  his  defense,  but  it  must  appear  that  such  prior  possession 
was  not  voluntarily  relinquished  without  the  animus  revertendi. 
{Smith  V.  Lorillardj  10  John.  Rep.  338.)  It  is  quite  obvious 
that  Freeman  Lane's  acts  and  occupation  do  not  fall  within  the 
influence  of  these  rules ;  and  they  were  not  accompanied  with 
the  claim  of  title ;  for  the  evidence  sufficiently  proved  that  upon 
various  occasions,  he  recognized  the  title  to  be  in  other  persons. 
He  died  in  the  year  1816,  and  he  can  not  be  regarded  as  hav- 
ing  title  to  the  premises  by  adverse  possession  or  otherwise. 
The  plaintiffs  claim  the  title  as  the  residuary  devisees  of  Free- 
man Lane,  and  they  insist  that  their  right  to  hold  the  premises 
by  adverse  possession  is  aided  and  strengthened  by  the  force  and 
effect  of  his  will.  Such  was  also  the  opinion  of  the  learned 
justice  who  tried  the  cause,  for  he  charged  the  jury  '^  that  the 
will  of  Freeman  Lane,  deceased,  described  the  premises  suffi- 
ciently to  be  the  foundation  of  an  adverse  possession  of  unin- 
dosed  lands."    The  will  contains  no  description  of  the  premises. 
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If  they  pass  to  the  plaintiffs  at  all,  it  is  under  the  residuary 
clause,  and  that  barely  alludes  to  them  as  "  the  south  end  from 
the  Mill  road,  the  north  end  of  n^rhich  is  devised  to  my  son 
Freeman."  The  only  effect  of  claiming  under  a  deed  or  other 
paper  title,  upon  a  question  of  adverse  possession,  is  to  enlarge 
and  extend  the  possession  beyond  the  portion  actually  occupied, 
80  as  to  include  the  entire  lot  described  in  the  deed.  Where 
the  deed  or  other  written  instrument  under  which  the  party 
claims  describes  an  entire  lot,  and  a  part  only  is  under  actual 
occupation  within  a  substantial  enclosure,  the  legal  effect  of  the 
deed  is  to  enlarge  the  actual  occupation,  and  to  create  a  con- 
structive possession  of  the  remainder.  But  if  the  deed  is  de- 
void of  any  description — if  it  contains  no  definite  and  certain 
boundaries,  which  can  be  located,  marked  out,  and  made  known, 
it  can  not  have  the  effect  to  extend  the  possession  beyond  the 
^  pedis  possessio  which  is  definite,  positive  and  notorious." 
Cerlainty,  publicity  and  notoriety  are  the  essential  elements  of 
an  adverse  possession ;  and  if  it  be  wanting  in  these  particulars, 
it  can  not  have  the  effect  to  vest  the  title.  In  a  deed  or  other 
written  instrument  which  describes  nothing,  there  is  nothing  to 
prevent  its  being  construed  to  include  more  or  less  at  the  pleas- 
ure of  the  claimant.  There  is  nothing  by  which  other  persons 
whoso  rights  may  be  barred  or  prejudiced,  may  know  and  ascer- 
tain the  extent  of  the  claim ;  and  thus  the  rule  of  certainty  and 
publicity  would  be  entirely  defeated.  "  Color  of  title,"  says 
Mr.  Justice  Woodworth,  in  Jackson  v.  Woodruffs  (1  Cowen^ 
276,)  '^  under  a  deed  and  occupancy  of  a  part,  is  sufficient  proof 
as  to  a  single  lot ;  yet  it  follows  from  the  doctrine  laid  down, 
that  the  deed  or  paper  title  under  which  the  claim  is  made 
must,  in  the  description,  include  the  premises.  If  the  title  is 
bad  it  is  of  no  moment ;  but  if  no  lands  are  described,  nothing 
can  pass.  The  d§ed  is  a  nullity  and  never  can  lay  the  founda- 
tion of  a  good  adverse  possession  beyond  the  actual  improve- 
ment." In  addition  to  the  want  of  a  description  of  the  lands 
in  the  will,  the  plaintiffs  encounter  another  serious  and  insuper- 
able difficulty  in  the  way  of  making  out  a  title  in  themselves 
by  adverse  possession.  Unless  they  have  had  an  actual  p^is 
Vol.  X.  83 
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possessio  of  a  part  of  the  premises,  a  paper  title  coold  not  aid 
them.  There  is  nothing  upon  which  it  can  operate,  and  conse- 
quently nothing  which  it  can  contribute  to  aid  or  enlarge.  Free- 
man Lane  the  elder,  under  whom  they  claim,  died  in  the  year 
1816,  and  since  that  time — ^as  appears  by  the  proof — one  of 
them  has  lived  at  Islip,  and  the  other  at  the  city  of  New- York, 
many  miles  distant  from  the  premises.  There  have  been  no 
actual  occupations  of  any  part,  and  no  continued  acts  of  posses- 
sion by  them  since  that  time.  The  lands  are  not  part  of  a  lot 
which  they  have  partly  improved  and  occupied,  nor  have  they 
been  used  in  connection  with  any  farm  of  the  plaintiffs  for  the 
supply  of  fuel,  or  fencing,  or  other  purposes  of  husbandry,  so 
as  to  come  within  the  provision  of  the  3rd  subdivision  of  the 
10th  sec.  of  the  act  concerning  '^  the  time  of  commencing  actions 
relating  to  real  property.''  (2  R.  S>  222.)  The  evidence,  in 
my  judgment,  failed  to  make  out  any  title  in  the  plaintiffs.  The 
most  that  can  be  said  is,  that  they  have  occasionally  taken  wood 
and  timber  from  them,  and  in  this  respect  their  acts  are  entitled 
to  no  more  consideration  than  the  acts  of  any  other  stranger  to 
the  estate. 

Li  my  opinion  the  court  erred  in  the  instructions  given  to  the 
jury,  in  respect  to  the  force  of  the  will  of  Freeman  Lane,  and 
the  verdict  is  against  the  evidence..  Th^e  must  be  a  new  trial, 
with  costs  to  abide  the  event. 


New^Tork  General  Term,  December,  1850.    Edwards  and 
Mitchell^  Justices. 

More,  executor,  dec.  vs.  Thayer,  public  administrator,  dec. 

Ab  a  general  rule,  a  suit  is  not  commenced,  where  the  service  of  the  summons 
is  by  publication,  until  the  expiration  of  the  time  for  publication  prescribed 
by  the  code. 

Tet|  where  an  attachment  has  been  issued  against  the  property  of  the  defend- 
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ant,  and  his  goods  hare  been  taken  under  it,  after  which  he  dies;  the  court 
acquires  sufficient  jurisdiction  to  enable  it  to  put  the  suit  in  such  a  condi- 
tion, that  the  plaintiff  can  enforce  his  provisional  lien,  notwithstanding  a 
summons  has  not  been  served.  And  the  court  has  sufficient  control  of  the 
action,  to  substitute  the  personal  representative  of  the  deceased,  in  his  place, 
as  a  party  defendant,  in  order  that  the  summons  may  be  duly  served. 

This  was  an  appeal  from  an  order  made  at  a  special  term, 
vacating  and  setting  aside  an  order  of  revival  against  the  per- 
sonal representative  of  a  deceased  defendant,  (Duncan  McEw- 
ing,)  and  all  subsequent  proceedings,  for  irregularity.  The 
defendant  Duncan  McEwing  having  died  after  the  issuing  of 
an  attachment,  and  after  a  partial  publication  service  of  the 
summons,  an  order  of  revival  against  bis  personal  representa- 
tive was  obtained,  and  further  proceedings  were  taken,  when 
the  present  defendant  moved  to  set  aside  the  order,  ice 

James  Mtmcrief,  for  the  plaintiff. 

W.  G.  Sterlings  for  the  defendant. 

By  the  Courts  Edwards,  J.  The  ground  upon  which  this 
motion  was  decided  at  the  special  term  was,  that  the  summons 
had  not  been  served  at  the  time  of  the  decease  of  the  defendant 
Duncan  McEwing,  jun.  We  concur  in  the  opinion  which. was 
expressed  upon  the  decision  of  the  motion,  that,  as  a  general 
rule,  a  suit  is  not  commenced,  where  the  service  of  the  sum- 
mons is  by  publication,  nntil  the  expiration  of  the  time  for  pub- 
lication prescribed  by  the  code.  But  in  addition  to  the  provis- 
ion contained  in  section  127  of  the  code,  as  to  the  commencement 
of  civil  actions,  it  is  also  provided  in  section  139,  that  from  the 
time  of  the  allowance  of  a  provisional  remedy  in  a  civil  action, 
the  court  shall  be  deemed  to  have  acquired  jurisdiction,  and 
to  have  control  of  all  subsequent  proceedings.  In  this  case,  an 
attachment,  which  is  one  of  the  provisional  remedies  mentioned 
in  the  code,  had  been  issued  against  the  property  of  the  defend- 
ant McEwing,  and  his  property  had  been  taken  nnder  it,  be- 
fore his  decease.    It  seems,  then,  that  although  ihere  had  not 
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been  a  service  of  the  summons,  within  the  meaning  of  the  oode, 
still  the  plaintiff  had  acquired  a  provisional  lien  upon  the  de- 
fendant's property,  which  would  become  complete,  to  the  amount 
of  his  judgment,  provided  he  recovered  a  judgment  in  the  action. 
We  think  that  this  was  a  right  which  should  be  preserved,  and 
which  the  code,  in  the  section  above  cited,  intended  to  preserve. 
And,  although  the  summons  had  not  been  served,  still  the  court 
had  acquired  sufficient  jurisdiction  to  enable  it  to  put  the  suit 
in  such  a  condition  that  the  plaintiff  could  enforce  his  provisional 
lien ;  and  it  has  sufficient  control  of  the  action  to  substitute  the 
personal  representative  of  the  deceased  in  his  place,  as  a  party 
defendant,  in  order  that  the  summons  may  be  duly  served.  We 
think  that  the  order  made  at  the  special  term,  should  be  re- 
versed, but  without  costs.(a) 

(a)  Edmonds,  P.  J.,  did  not  hear  the  argument  in  this  canse,  and  took  no 
part  in  the  decision. 


Washington  General  Term,  January,  1851.     WUlardf 
Hand,  and  Cady,  Justices. 

The  Northern  Bailroad  Company  vs.  Miller. 

A  subscription  to  the  capital  stock  of  a  railroad  corporation,  whereby  the 
subscriber  promises  to  take  five  shares  of  the  stock,  subject  to  tke  conditions,  re- 
qmremerUSf  liabilities  and  benefits  of  the  act  of  incorporation,  is  equivalent  to 
an  express  promise  to  pay  for  the  stock,  as  it  shall  be  called  for  by  the  di- 
rectors. 

If  that  form  of  words  bo  not  an  express  promise,  it  raises  an  implied  promise 
to  pay,  equally  efficacious  with  an  express  promise. 

The  only  difference  between  an  express  and  an  implied  promise  is  in  the  modo 
of  proof.    The  legal  consequences  are  the  same  in  both. 

The  4th  section  of  the  charter  of  the  Northern  Railroad  Company,  {Laws  of 
1886,  j».  826;  Laws  of  1846,  p.  861,)  authorizing  the  directors  to  exact  a 
forfsitore  of  the  stodk  and  previoTU  payments,  as  a  penalty  for  non-pay- 
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ment  of  the  insUUmentSydoes  notj  before  anj  forfeiture  has  been  declared. 
Impair  the  remedy  of  the  directors  to  enforce  payment  by  action  at  com- 
mon law. 

The  statute  remedy  of  forfeiture  is  affirmcUire,  and  contains  no  words  exdiid- 
ing  the  common  law  remedy.  In  such  cases  the  statute  remedy  is  merely 
cumttUUive. 

When  the  charter  of  a  railroad  corporation  contains  a  clause  authoriziog  the 
legislature  to  repeal  or  alter  it,  the  alteration  of  the  charter,  by  the  legis- 
lature, made  on  the  ap])lication  of  the  directors,  without  consulting  the 
stock  subscribers,  does  not  absolve  the  latter  from  their  subscription. 

This  was  an  action  brought  to  recover  of  the  defendant  cer- 
tain installments  on  his  stock  subscription  to  the  Northern 
Railroad  Company.  The  pleadings  were  drawn  under  the  code 
of  1848,  and  the  action  was  commenced  in  November  of  that 
year.  The  complaint  stated  that  the  plaintififs  became  a  corpo- 
ration under  the  act  entitled  ^'  an  act  to  provide  for  the  con- 
struction of  a  railroad  from  the  navigable  waters  of  the  great 
western  lakes  to  Lake  Champlain/'  passed  May,  14,  1845,  by 
a  two-third  vote,  and  by  certain  proceedings  had  under  the  same. 
That  afterwards,  the  commissioners  in  the  said  act  named,  duly 
opened  the  books  to  receive  subscriptions  to  the  capital  stock 
of  the  said  corporation,  as  required  by  said  act,  and  ''  thereupon 
on  or  about  the  first  day  of  January,  1846,  the  said  defendant 
did  siibscnbe  for  five  shares  of  the  said  stock j  amounting  to 
the  sum  of  $250,  and  thereby  promised  to  take  five  shares  of 
ilic  said  stocky  subject  to  the  conditions,  requirements,  liabili- 
ties and  benefits  of  the  said  act.  and  the  said  defendant  then 
and  there  paid  to  the  said  commissioners  the  sum  of  two  dollars 
and  fifty  cents,  upon  each  share  of  said  stock,  so  subscribed  by 
him  as  aforesaid.  It  averred  that  the  whole  capital  stock  was 
subscribed  and  distributed  by  the  commissioners,  and  said  five 
shares,  upon  such  distribution,  were  alloted  and  allowed  to  said 
defendant.  It  then  set  up  the  proceedings  relative  to  the  ap- 
pointment of  directors,  and  the  organization  of  the  company, 
and  alledged  that,  "  by  means  whereof,  and  by  force  of  the  said 
a€t  and  the  said  proceedings  under  the  same,  the  said  defend- 
ant became  and  was,  and  still  continues,  a  stockholder  of  the 
said  corporation,  and  liable  to  pay  the  said  plaintiffs  the  sum 
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of  forty-seven  dollars  and  fifty  cents  for  each  share  of  said 
capital  stock,  so  subscribed  by  him,  as  aforesaid,  in  snch  por- 
tions and  at  such  times,  as  the  directors  of  the  said  corporation 
should  require."  It  then  set  forth  the  respective  calls  for  five 
installments  of  ten  per  cent  each  upon  the  defendant's  sub- 
scription, and  demanded  judgment  thereupon  with  interest. 

The  answer  admitted  the  act  of  incorporation,  the  organiza- 
tion of  the  plaintiffs  as  a  corporation,  the  opening  of  the  books 
of  the  company,  the  subscription  of  the  defendant  for  five 
shares  of  the  stock,  and  his  payment  to  the  commissioners  of 
two  dollars  and  fifty  cents,  on  each  share,  so  subscribed  by  him. 
It  admitted  that  the  whole  stock  was  subscribed,  and  the  corpo- 
ration duly  organized — ^that  assessments  were  made,  and  calls 
published,  as  stated  in  the  complaint,  and  that  the  defendant 
refused  to  pay.  It  set  up  as  the  excuse  for  such  refusal,  that 
after  the  defendant's  subscription,  and  before  any  assessments 
had  been  made,  and  without  the  knowledge  or  consent  of  the 
defendant,  or  of  any  of  the  stockholders,  the  directors  applied 
to  the  legislature  of  this  state,  for  the  passage  of  an  act  mate- 
rially and  in  many  essential  particulars  altering  and  varying 
the  powers  and  liabilities  of  the  said  corporation  and  of  the 
individual  members  thereof,  and  changing  the  terms  upon  which 
the  defendant  had  become  a  subscriber  to  the  said  capital  stock, 
and  that  the  said  legislature  upon  such  application  and  without 
the  knowledge  or  consent  of  the  defendant,  on  the  9th  of 
March,  1847,  passed  an  act  entitled  "  an  act  to  amend  the  act 
to  provide  for  the  construction  of  a  railroad  from  the  navigable 
waters  of  the  great  western  lakes  to  Lake  Ghamplain,  passed 
May  24, 1845,"  whereby  the  said  corporation  was  authorized  to 
borrow  money  for  the  construction  of  their  road,  to  an  amount 
not  exceeding  one  half  the  sum  actually  paid  by  its  stock- 
holders, and  also  to  pay  interest  to  stockholders  for  stock  pay- 
ments made  by  them  beyond  general  calls,  and  payments  by 
the  whole  stockholders  of  the  company,  upon  condition  that  the 
said  company  should  construct  their  road  with  the  heavy  iron 
rail,  weighing  at  least  fifty-six  pounds  to  the  lineal  yard,  and 
whereby  the  said  corporation  were  further  authorized  to  con- 
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struct  one  or  more  branch  lines  of  railroad,  to  connect  the  line 
aathorized  to  be  constracted  by  their  charter,  with  one  or  more 
lines  of  railroad  to  be  constracted  in  Canada  East — such  branch 
lines  and  the  construction  and  regulation  thereof  being  subject 
to  all  the  provisions  of  the  act  of  May  14, 1845.  "  By  means 
whereof,  the  defendant  insists  that  he  is  exonerated  and  dis- 
charged of  and  from  all  liability  for  or  on  account  of  his  sub- 
scription," &c. 

The  reply  stated  that  the  act  incorporating  the  plaintiffs  con- 
tained a  section  authorizing  the  legislature  at  any  time  to  alter 
or  repeal  the  act.  It  also  stated  that  the  pJaintiffs  had  done  no 
act  under  the  act  of  March  7,  1847,  and  denied  that  they  had 
adopted  it ;  and  said  that  if  they  had,  it  would  not  discharge 
the  defendant  from  his  stock  subscription. 

The  cause  was  tried  by  Justice  Hand  at  the  St.  Lawrence  cir- 
cuit, on  the  19th  of  February,  1849,  without  a  jury.  The  judge 
gave  judgment  for  the  plaintiffs,  for- the  sum  of  $128,89  and 
interest,  and  certified  that  he  found  as  a  fact,  in  addition  to  the 
admissions  in  the  pleadings,  that  the  plaintiffs  had  adopted  so 
much  of  the  act  of  9th  March,  1847,  as  allowed  them  to  pay 
interest  to  stockholders  in  certain  cases,  and  as  provided  that 
the  company  should  construct  their  road  with  the  heavy  iron 
rail ;  but  that  no  proof  was  given  that  the  plaintiffs  had  con- 
structed, or  had  begun  to  construct,  any  branch  line  or  lines  of 
said  road,  whatever.  The  testimony  was  not  set  out,  and  there 
was  no  bill  of  exceptions  attached  to  the  record. 

Wm.  C.  Broumj  for  the  plaintiffs.  I.  The  stockholders  were 
not  absolved  from  their  liability  to  pay  for  their  stock,  by  the 
amendment  passed  March  9,  1847.  {Laws  of  1847,  p.  18.) 
The  right  to  amepd  was  reserved  to  the  legislature  by  section 
seven  of  the  original  act.  {Laws  of  1845,  p,  351.)  Conse- 
quently every  stockholder  assented  to  the  exercise  of  that  power 
by  the  legislature.  The  amendment  was  an  improvement  of  the 
charter,  useful  to  the  public  and  beneficial  to  the  company,  and 
in  no  way  prejudicial  to  the  stockholder.  {Hartford  and  New 
Haven  Railroad  Co.  v.  Croswelly  5  £EH,  S83.    Irvin  v.  Tum- 
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pike  Co.  2  Penru  R.  466.     Gray  v.  Monongahela  Navig,  Co. 

2  Serg,  4*  W^a^^-^>  156,)  The  first  section  is  only  an  express 
grant  of  power  which  had  been  impliedly  granted  by  the  original 
charter.  (2  KenVs  Conu  278.)  And  the  second  section  does 
not  differ  materially  from  section  eighteen  of  the  charter. 
{Laws  of  1836,  p.  326  §  18.)  There  was  no  proof  that  the 
corporation  had  accepted  of  the  amendment.  {Angell  ^  AmeSy 
55.)  If  the  amendment  had  the  effect  claimed  for  it  by  the 
defendant,  to  dissolve  the  relations  existing  between  the  corpo- 
ration and  its  stockholders,  then  the  directors  had  no  authority 
to  apply  for,  or  accept  it ;  and  if  they  did  so,  they  were  acting 
beyond  the  scope  of  their  authority,  and  the  corporation  is  not 
bound  by  their  acts.  {McCulloiigh  v.  Moss,  5  Denio,  567.) 
II.  An  express  promise  to  pay  assessments  was  not  necessary 
to  render  the  defendant  liable.  {Northern  Railroad  Co.  v. 
Duane,  MS.  January  terrn^  1850.)  The  decisions  to  the  con- 
trary in  Andover  and  Medford  Turnpike  Co,  v.  Oould,  (6 
Ma>ss,  R,  40,)  and  other  Massachusetts  cases,  (8  Id.  138, 10  Id. 
827,  ^c.)  were  based  upon  charters  for  the  construction  of 
turnpikes,  in  which  the  amount  of  each  share  was  not  fixed  or 
limited,  nor  the  amount  of  capital  determined,  and  under  which 
an  assessment  is  in  the  nature  of  a  tax,  and  not  a  call  for  the 
purchase  price  of  the  stock.  Another  class  of  cases  in  that  state 
are  based  on  the  principle  adopted  in  Frattklin  Glass  Co.  t. 
White,  14  Mass.  R.  286,)  that  when  the  charter  authorizes  a 
forfeiture  of  shares  for  non-payment  of  assessments,  no  other 
remedy  can  be  pursued.  But  it  is  settled  in  this  state  that  the 
remedy  by  forfeiture  is  merely  cumulative.  (9  John.  Rep.  881. 
14 /d.  238.  14Trend.20,  21  Jrf.  275.  /d.  296.  2£fiZZ,127. 
2  Barb.  S.  Court  Rep.  294.  '2  Comst.  330.)  In  this  state  an 
implied  promise  is  as  obligatory  as  though  expressed.  The 
plaintiffs'  charter  provides  that  the  capital  stock  shall  be  two 
millions  of  dollars,  divided  into  shares  of  fifty  dollars  each, 
{Laws  of  1845,  p.  351,  §  3 ;)  the  money  to  be  expended  in 
building  a  railroad  from  Ogdensburgh  to  Lake  Champlain,  for 
the  benefit  and  profit  of  the  stockholders.  {Id.  §§  1, 2, 3.  Laws 
of  1836,  p.  351,  §  14.)    The  defendant's  promise  to  take  ten 
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shares  of  this  stock,  clearly  implied  a  promise  to  pay  fifty  dollars 
for  each  share.  {Spear  v.  Crawford^  14  Weiid,  20.  Hartford 
coid  New  Haven  Railroad  Co.  v.  Kennedy^  12  Conn.  IL  499. 
Same  v.  CrosweU,  6  Hill,  383.  Instone  v.  Bridge  Co.,  2  Bibb^ 
677.  Bend  v.  Susquehanna  Bridge  Co.j  6  flar.  ^  John.  128. 
21  TFcnd.  273.  Id.  296.  1  ^,  /K  600,  i  6.  2  Id.  465,  §  49.) 
III.  The  defendant  not  having  made  a  case,  setting  forth  the 
proof,  the  court  will  presume  the  best  evidence  was  given  for 
the  plaintiffs  which  could  have  been  admitted  under  the  plead- 
ings ;  and  if  an  express  promise  was  necessary,  thev  will  pr^ 
sume  it  was  proved. 

/.  Hutton,  for  the  defendant.  I.  The  act  of  May  14,  1845, 
and  the  act  of  May  3d,  1836,  referred  to  in  the  pleadings,  are  a 
contract  between  the  state  and  the  corporation ;  and  these  acts, 
with  the  agreement  signed  by  the  defendant,  is  a  contract  be* 
tween  the  plaintiffs  and  the  defendant,  and  constitute  a  contract 
in  writings  between  the  parties.  {Dart.  College  v.  Woodward^ 
4  Wheat.  R.  618.  Fletcher  v.  Peck,  6  CrancKs  R.  88.  An- 
gell  4*  Ames  on  Corporations,  660,  1.  2  Kenfs  Com.  Zd  ed. 
271.)  IL  The  alteration  of  such  contract  by  one  of  the  parties, 
or  with  his  assent,  or  by  his  procurement,  without  the  consent 
of  the  other  party,  absolves  such  other  party  from  all  liability 
thereon.  As  to  alterations  in  contracts  generally,  see  Chitty 
on  Con.  783,  4,  and  cases  there  referred  to,  and  2  Phil.  Ev. 
149,  and  cases  there  cited.  As  to  alterations  in  legislative 
acts  of  incorporation,  see  Hartford  and  New  Haven  R.  R.  Co* 
y.  Croswell,  6  HUl,  383,  and  causes  there  cited  ;  also  10  Mass. 
fi.  384;  8  Id.  268  ;  1  N  Hamp.  R.  44,  81.  III.  The  con- 
tract of  the  defendant  was  entered  into  with  reference  to  the 
then  existing  laws  of  this  state,  and  not  in  contemplation  of 
laws  thereafter  to  be  enacted  with  a  retrospective  operation,  and 
since  his  subscription  it  has  been  altered  with  the  assent  and  by 
t]|p  procurement  of  the  company,  in  the  following  particulars, 
tiz. :  (1.)  The  .time  for  organizing,  and  commencing  business 
has  been  extended.  {See  Laws  of  1846,  ch.  166,  §1.)  (2.)  Au- 
thority has  been  given,  by  the  act  of  March  9, 1847,  to  borrow 
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money,  contrary  to  the  provisionB  of  law  as  it  existed  when  the 
contract  was  made,  {See  act  of  March  9,  1847,  and  ch,  230, 
S\  of  Laws  of  1845,)  (3.)  Also  to  pay  interest  to  stockhold- 
ers ;  in  other  words,  to  make  dividends,  without  any  surplus  out 
of  which  to  make  such  payments.  {See  §  2,  tit,  8,  cA.  8,  pt,  1, 
R,  S.  p.  733^  3d  ed.)  (4.)  To  construct  an  indefinite  number 
of  branch  lines  to  connect  with  railroads  in  Canada  East.  {See 
same  act  of  March  9, 1847.)  As  to  operation  of  existing  laws 
upon  contracts,  ^see  Chitty  on  •  Co^it.  90,  95 ;  and  Wynuin  v- 
Mitchell,  1  Cowen^s  R.  316.  IV.  These  alterations  in  the  con- 
tract haye  all  been  made  on  the  application  and  by  the  procure- 
ment of  the  plaintiffs,  without  the  knowledge  or  consent  of  the 
defendant.  This  is  alledgcd  in  the  answer  and  not  denied  by 
the  reply.  It  is  immaterial  whether  the  altered  contract  has 
been  acted  upon.  It  is  the  alteration  alone,  which  avoids  the 
contract.  V.  The  court  will  take  judicial  notice  of  all  public 
acts  of  the  legislature ;  and  of  private  acts  referred  to'  by  their 
title  and  date,  in  the  pleadings.  {Code  of  Procedure,  i  163.) 
yi.  The  company  have  accepted  and  acted  upon  the  amended 
charter.  (1.)  It  is  admitted  that  the  company  applied  for  the 
amendments,  and  that  they  were  granted  by  the  legislature  on 
such  application.  Here  is  the  assent  of  both  parties,  the  legis- 
lature and  the  company,  which  ipso  facto,  effects  the  change  in 
the  terms  of  the  contract.  (2.)  The  company  have  juanifes^jMl 
their  acceptance  of  the  amendments  by  their  acts,  and  very 
slight  ones  are  sufficient  for  that  purpose.  {Angell  4*  Ames  on 
Corp.  51,  2,  3.  Chitt  on  Cont.  9, 10, 11, 12.)  VII.  The  reser- 
yatiim  of  power  to  alter  or  repeal  the  charter  has  no  application 
to  this  case.  It  is  a  power  reserved  to  the  legislature,  to  be 
exercised,  if  at  all,  for  great  public  purposes,  and  to  prevent 
abuses,  and  will  not  be  exercised  except  on  pressing  emergen- 
cies, without  the  consent  of  the  parties  interested.  (2  Kenfs 
Com,  M  ed.  306,  7.)  Sut  if  such  alterations  should  be  made, 
it  would  be  at  the  option  of  the  party  not  consenting  thereto, 
to  abandon  the  contract  altogether.  The  legislature  may  doubt- 
less repeal  the  charter,  and  thus  resume  the  franchise  granted, 
Mit  can  not  change  the  terms  of  the  contract  or  grant,  without 
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the  conflent  of  the  parties  to  be  affected  by  such  change.  {Consi^ 
U.  &  art.  1,  §10.  8  Story's  Com.  250,  §1379.)  VIH.  The 
doctrine  of  trusts  does  not  apply  to  the  relation  between  the 
directors  and  the  stockholders  of  a  corporation,  as  stated  in  the 
opinion  of  the  supreme  court  in  the  case  of  The  Northern  Bail- 
road  Ga  against  James  Duane,  not  reported.  (See  that  opin- 
ion.) The  directors  are  not  trustees,  in  the  ordinary  acoepta* 
tion  of  that  term.  They  are  mere  agents,  and  are  limited  to 
the  exercise  of  the  powers  conferred  on  them.  The  bona  fides 
of  an  agent  exceeding  his  powers,  can  not  help  him«  He  has 
not  the  discretionary  powers  of  an  ordinary  trustee,  and  can 
not  do  what  he  may  think  best  for  his  principal,  but  that  only 
which  he  is  authorized  to  da  (Afigell  ^  Ames  on  Corp.  252, 
212,213.  (2Stori/'sEq.  Jurisp.2A2,  i91S.)  IX.  Where  a  sub- 
stantive power  is  granted  by  the  legislature,  and  a  mode  of 
executing  it  designated,  it  can  be  executed  in  no  other  way.  The 
doctrine  of  cumulative  remedies  has  no  application  to  such  a 
case.  The  power  given  in  the  plaintifb'  charter  is  "  to  require 
payment  of  the  sum,s  to  be  subscribedy^  and  the  means  of  en- 
forcing payment,  is  "  the  forfeiture  of  their  stock  and  of  all 
previous  payments  thereon.'^  {Laws  of  1836,  du  242,  §  14. 
Angeii  ^A^nes  on  Corp.  419,  §4  3  Mass.  R.  40.)  The 
forfeiture  clause  is  to  be  deemed  a  statute  mortgage  to  secure 
the  payment  of  assessments,  and  in  the  absence  of  any  collateral 
undertaking  to  pay,  is  to  be  taken  as  the  only  security  held  by 
the  corporation  for  such  payments.  The  subject  is  viewed  in 
this  light  by  the  late  Justice  Cowen,  in  delivering  the  opinion 
of  the  court  in  the  case  of  the  Herkimer  Co.  M.  4*  -H^  Cb.  v. 
Small,  (21  Wend.  R.  273.)  Soe  also  N.  B.  ^  B.  Tump. 
Cor.Y.  Adams,  {S  Mass.  R.  138.)  X.  The  written  contract 
between  the  parties  is  that  which  can  alone  be  enforced.  It 
contains  no  express  promise  to  pay  assessments,  and  no&e  is 
alledged,  in  the  complaint,  to  have  been  made.  Where  the 
parties  have  reduced  their  agreement  to  writing,  such  agree- 
ment must  prevail,  and  the  law  will  imply  no  stipulations  be- 
yond the  terms  of  it.  The  extent  of  the  defendant's  liability  in 
this  case  is  therefore  to  be  measured  by  his  express,  and  not 
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by  any  implied  engagement.  {Av^ell  ^-  Ames  on  Corp,  420 
to  426.  New  Bedford  ^  B.  T.  Corp.  v.  J.  Q.  Adams,  8 
Mass.  JR.  138.  Franklin  Glass  Co.  v.  White,  14  Id.  86.  6  /rf. 
40.)  In  all  the  cases  in  this  state  where  there  has  been  a  re- 
covery against  a  stockholder  for  assessments  upon  shares,  an 
express  promise  to  pay  was  either  admitted  or  proved.  {See  1 
Caines'  R.  881.  1  Caine.^  Cas.  in  Error,  86.  9  John.  47.  14 
Id.  288.  21  Wend.  R.  275.  2  HiWs  R.  127.  11  John.  89.) 
XI.  Notice  of  the  assessments  was  required  to  be  published  in 
the  state  paper.  {Laws  of  1836,  ch.  242,  §  14.)  This  is  not 
dispensed  with  by  the  plaintiffs'  charter  of  1845.  Such  publica- 
tion is  a  condition  precedent  to  plaintiffs'  rights  to  enforce,  by 
forfeiture  or  otherwise,  the  payment  of  stock  assessments.  This 
is  neither  alledged  in  the  complaint  nor  was  it  proved  on  the 
trial.  (Chit.  Oft  Cont.  737,  and  cases  cited.)  XII.  No  cause 
of  action  is  stated  in  the  complaint,  which  for  that  reason  might 
have  been  demurred  to.  But  defendant  may  avail  himself  of 
this  objection  in  any  other  way.  The  court  will  reverse  the 
judgment  which  the  plaintiffs  have  obtained,  if  they^  have  not 
alledged  against  the  defendant  a  good  cause  of  action.  It  was 
not  necessary  to  state  the  objection,  either  by  demurrer  or  answer. 
{Code  of  Procedure,  §148.) 

By  the  Conrt,  Willard,  P.  J.  I.  The  contract  of  the  de- 
fendant, created  by  his  subscription  for  five  shares  of  the  capi- 
tal stock  of  the  plaintiffs'  road,  was  an  express  contract,  by 
which  he  was  bound  to  pay  for  the  said  shares,  according  to  the 
conditions,  requirements,  liabilities  and  benefits  of  the  act  of 
incorporation.  No  particular  form  of  words  is  necessary  to 
make  an  express  promise.  (1  B.  ^  Ad.  415.)  A  subscription 
similar  in  all  respects  to  that  set  up  in  this  complaint^  has  been 
held  to  be  an  express  promise  to  pay  for  the  shares  thus  taken. 
{Spear  v.  Crawford,  14  Wend.  20,  23.  2  HalVs  S.  C.  Rep. 
506.  The  Hartford  and  New  Haven  Railroad  Co.  v.  Ken- 
nedy, 12  Cwm.  Rep.  500.  Same  v.  Croswell,  5  HUl,  888. 
Mami  V.  Currie,  2  Barb.  S.  C.  Rep.  294.)    In  the  foregoing 
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cases,  the  point  in  question  was  cither  expressly  or  impliedly 
conceded. 

II.  If  the  snhscription  in  question  did  not  create  an  express 
promise,  it  raised  an  implied  one ;  for  the  breach  of  which  an 
action  will  lie.  The  cases  cited  under  the  preceding  head, 
establish  this  position :  '^  The  only  difference  between  an  ex- 
press and  an  implied  contract,  is  in  the  mode  of  substantiating 
it.  An  express  contract  is  proved  by  an  actual  agreement ;  an 
implied  contract  by  circumstances,  and  the  general  course  of 
dealing  between  the  parties ;  but  Whenever  a  contract  is  once 
proved,  the  consequences  resulting  from  the  breach  of  it  must 
be  the  same,  whether  it  be  proved  by  direct  or  circumstantial 
evidence."  {Per  Lord  Tenterden,  in  Mnrzetti  v.  Williams^  1 
B.  4*  Ad.  414 ;  20  Com,  Law  Rep.  641.)  The  form  of  pleading 
under  the  former  system,  was  the  same  in  both  cases.  By  sub- 
scribing for  the  stock,  a  duty  was  created  to  fulfill  the  require- 
ments resulting  from  such  subscription.  One  of  these  require- 
ments is,  that  the  stock  shall  be  paid  for  at  such  times,  and  in 
such  proportions,  and  on  such  conditions,  as  the  directors  shall 
prescribe,  {Laws  of  1886,  p.  320,  §  14,)  which  is  a  part  of  the 
charter  of  this  company.  (See  Laws  of  1845,  p,  361.)  The 
complaint  alledges,  and  the  answer  admits,  that  five  install- 
ments have  been  regularly  called  for,  of  ten  per  cent  each,  and 
remained  unpaid  by  the  defendant,  at  the  commencement  of  this 
action ;  a  duty  was  thus  created  to  meet  those  calls  as  they 
were  made.  In  general,  it  is  said,  that  whenever  the  law  im- 
poses a  duty  or  obligation,  it  raises  a  promise  to  perform,  or  to 
pay  for  the  performance  of  such  duty  or  obligation,  for  the 
breach  of  which  assumpsit  will  he.  {Leigh's  N*  P,  3.)  The  cases 
on  this  subject  are  numerous,  and  will  be  found  collected  in  all 
our  elementary  digests,  under  the  head  of  implied  assumpsits. 

The  objection  taken  by  the  defendant's  counsel  is,  that  as 
the  14th  section  authorizes  the  directors  to  exact  a  forfeiture  of 
the  stock,  as  a  penalty  for  non-payment  of  the  installments,  no 
other  remedy  can  be  pursued,  and  therefore  the  law  will  raise 
no  promise  to  pay. 

There  are  two  answers  to  this  objection.    The  first  is,  the 
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defendant  does  not  take  the  objection  in  his  answer,  but  pats 
.  his  defense  upon  an  entirely  different  ground.  Every  material 
allegation  of  the  complaint  is  expressly  admitted  in  the  answer. 
The  cause  of  action,  thus  conceded,  is  sought  to  be  avoided  by 
new  matter,  which  will  hereafter  be  noticed.  Nothing  is  said 
about  a  right  to  declare  a  forfeiture  of  the  shares  subscribed  by 
the  defendant.  According  to  the  principles  of  pleading  adopted 
by  the  code,  the  defendant  is  not  in  circumstances  to  prove  that 
the  stock  had  been  declared  forfeited  by  the  plaintiffs,  even  if 
the  fact  were  so ;  nor  is  he^permitted  to  urge,  that  such  forfeit- 
ure might  be  exacted  in  any  case.  Under  the  plea  of  the  gen- 
eral issue  in  the  former  action  of  assumpsit,  such  evidence,  if 
iqaterial,  would  be  admissible.  The  code  has  adopted  a  differ- 
ent rule,  somewhat  analogous  to  the  pleadings  in  the  late  court 
of  chancery.  Evidence  must  now  be  confined  to  the  matters 
put  in  issue  by  the  pleadings,  and  the  judgment  must  be 
founded  on  the  allegations  in  the  complaint  admitted  in  the  an- 
swer, or  proved  on  the  trial.  {See  James  v.  McKemotij  6 
John,  543,  per  Spencer,  J.)  If  the  complaint  does  not  state 
£Ei.cts  sufficient  to  constitute  a  cause  of  action,  and  the  defendant 
fails  to  take  the  objection  by  demurrer  or  answer,  he  may,  prob- 
ably, insist  on  the  objection  in  answer  to  a  motion  for  judgment, 
before  the  judge  who  tries  the  cause,  or  on  appeal  to  this  court. 
{Code,  i  148.)  An  objection  has  indeed  been  urged  on  the 
argument,  to  the  sufficiency  of  the  complaint.  But  it  contains 
all  the  facts  requisite  to  constitute  a  valid  cause  of  action 
against  the  defendant.  The  legal  conclusion  resulting  from  the 
facts  therein  stated,  is,  that  the  plaintiffs  should  recover  of  the 
defendant  the  several  installments  which  have  been  required  to 
be  paid,  together  with  the  interest. 

The  second  answer  to  this  objection  is,  that  the  power  on  the 
part  of  the  directors  to  exact  the  penalty  of  forfeiture  of  stock  for 
the  non-payment  of  the  installments,  as  they  became  due,  is  no 
objection  to  the  plaintiffs'  right  of  recovery  in  this  action.  If 
the  14th  section  of  the  act  contained  no  clause  denouncing  a  for- 
feiture for  non-payment,  there  could  be  no  doubt  of  the  exist- 
ence of  a  remedy  at  common  law,  upon  the  express  or  implied 
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oontraet,  which  has  been  before  considered.  The  statute  remedy 
of  forfeiture  is  aflSrmatiye,  and  contains  no  words  excluding  the 
common  law  remedy.  In  such  case,  it  is  well  settled  that  both 
remedies  exist.  (2  Inst.  200.  Clark  v.  Brown,  18  Wend.  220, 
Golden  v.  Eldred,  15  Johfi.  220.) 

Since  the  decision  by  the  court  of  appeals  of  the  case  of 
Small  7.  The  Herkirner  Manufacturing  and  Hydraulic  Com- 
pany,  (2  Comst.  380,)  a  corporation,  after  forfeiting,  pursuant 
to  a  proyision  in  its  charter,  the  stock  of  a  subscriber  for  non* 
payment  of  an  installment  due  upon  his  subscription,  can  not 
maintain  an  action  to  recover  any  part  of  such  subscription. 
The  judges  who  delivered  the  prevailing  opinions  in  the  court 
of  appeals,  conceded  that  the  corporation  might  elect  either  to 
bring  an  action  upon  the  contract,  and  recover  the  amount  due 
on  the  subscription^  or  resort  to  the  statutory  remedy,  and  for^ 
feit  the  stock.  But  they  held  that  they  were  concluded  by 
their  election;  and  having  adopted,  in  that  case,  the  statute 
remedy  of  forfeiture,  they  could  not  afterwards  resort  to  a  com- 
mon law  action.  It  is  well  settled,  however,  by  a  long  series 
of  decisions,  that  the  existence  in  the  charter  of  authority  to  de- 
clare a  forfeiture  of  the  stock  for  non-payment  of  installments 
thereof,  as  they  shall  become  due,  affords  no  objection  to  an  ac^ 
tion  at  common  law  against  a  delinquent  subscriber,  upon  a  prom- 
ise to  pay  the  calls  as  they  shall  be  required  by  the  proper 
authority.  ( The  Union  Turnpike  Co.  v.  Jenkins,  1  Cainesf 
Rep.  381.  1  Gained'  Gas.  in  Err.  95,  ^.  G.  The  Goshen  Turn- 
pike Go.  v.  Hurtin,  9  John.  217.  The  Dutchess  Cotton  Man. 
Co.  V.  Davis,  14  Id.  238.  Highland  Turnpike  Co.  v.  Mc- 
Kean,  11  Id.  98.  Spear  v.  Crawford,  14  Wend.  20.  Har- 
lem Canal  Co.  v.  Seixas,  2  Hall,  504.  The  Worcester  Turn- 
pike V.  WiUard,  5  Mass.  Rep.  80.  The  Delaware  and 
Schuylkill  Canal  Go.  v.  Sansom,  1  Bin.  70.  Instone  v.  Bridge 
Go.  2  Bihb,  577.  Tar  River  Navigation  Co.  v.  Weal,  3 
Hawks,  520.  Tlie  Hartford  ^  New  Haven  Railroad  Co.  r. 
Kennedy,  12  Conn.  499.    The  Same  v.  Boorman,  12  Id.  530.) 

It  is  conceded  that  in  most  of  the  foregoing  cases  there  was 
an  express  promise  to  pay  for  the  stock ;  and  it  is  not  deni^ 
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by  the  defendant's  counsel  that  in  such  case,  if  no  forfeiture  has 
been  exacted,  an  action  will  lie.  But  it  is  denied  by  him  that  the 
law  will  imply  a  promise  to  pay,  in  a  case  where  the  remedy  of 
forfeiture  is  given  in  the  charter.  This  objection  has  already 
been  in  part  anticipated.  It  has  been  shown  that  the  affirma- 
tive language  of  the  statute  in  giving  the  remedy  of  forfeiture, 
does  not  take  away  the  common  law  remedy  upon  the  promise, 
whether  express  or  implied;  and  that  there  is,  in  truth,  no  dif- 
ference, with  respect  to  the  defendant's  liability,  whether  the 
promise  be  express  or  implied. 

This  precise  question  was  decided  in  Connecticut,  in  The 
Hartford  ^  New  Haven  Railroad  Co,  v.  Kennedy^  (12  Conn. 
500,  sup,)  The  subscription  in  that  case,  after  reciting  the 
title  of  the  act,  was  thus :  "  We  do  hereby  subscribe  to  the 
stock  of  said  railroad  the  number  of  shares  annexed  to  our 
names  respectively,  on  the  terms,  conditions  and  limitations 
mentioned  in  the  said  resolution."  ( The  Charter.)  The  13th 
resolution  empowered  the  directors  to  require  the  payment  of 
the  sum  or  sums  subscribed  to  the  capital  stock  of  said  company, 
at  such  times,  and  in  such  proportions,  and  upon  such  condi- 
tions as  they  might  deem  fit ;  and  in  case  any  stockholder 
should  refuse  or  neglect  to  make  payment  pursuant  to  the  requi- 
sition of  the  board  of  directors,  the  stock  of  such  stockholder, 
or  so  much  thereof  as  should  be  necessary,  might  be  sold  by  the 
directors,  ^t  public  auction,  after  the  lapse  of  six  months  from 
the  time  when  the  payment  became  due,  &c.  The  action  was 
assumpsit  to  recover  the  amount  of  certain  assessments  upon 
the  ten  shares  of  stock  subscribed  by  the  defendant.  A  recov- 
ery was  resisted  upon  the  same  ground  taken  here,  that  no  ac- 
tion would  lie  upon  the  subscription ;  that  the  law  implied  no 
promise,  and  that  the  only  remedy  was  to  sell  the  shares  under 
the  provision  of  the  charter.  But  the  court  held  that  no  par- 
ticular form  of  words  was  necessary  to  create  an  express  prom- 
ise ;  that  the  language  of  the  subscription,  in  connection  with 
the  charter,  was  equivalent  to  an  express  promise  to  pay  the 
assessments  as  they  should  be  made ;  and  if  not  an  express 
promise,  they  raised  an  implied  promise,  upon  which  the  de- 
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fendant  was  equally  liable  as  upon  an  express  promise ;  and 
that  the  remedy  by  sale  of  the  shares  was  merely  cumulative, 
and  did  not  impair  the  other  remedy.  Such  is  clearly  the  re- 
sult of  the  learned  opinion  delivered  in  that  case. 

The  case  of  The  Hartford  ^  New  Haven  Railroad  v. 
Croswell,  (5  Hill^  883,)  and  which  is  much  relied  upon  by  the 
counsel  for  the  defense,  under  another  point  in  this  cause, 
was  an  action  upon  one  of  the  same  subscriptions  as  that  upon 
which  the  supreme  court  of  .Connecticut  gave  judgment  in  the 
case  just  cited.  And  although  the  present  question  was  directly 
involved  in  that  case,  it  does  not  seem  to  have  been  noticed  by 
the  learned  counsel  who  argued  the  cause,  or  by  the  chief  jus- 
tice who  delivered  the  opinion  of  the  court.  The  distinction 
between  an  express  and  implied  promise  to  pay  for  stock  under 
a  charter  which  gives  no  other  remedy  in  terms,  for  non-pay- 
ment of  the  installments  as  they  fall  due,  than  forfeiture, 
has  not  been  recognized  in  any  case  in  this  state  to  which  we 
have  been  referred,  or  which  has  fallen  under  my  notice.  The 
point  was  directly  involved  in  Ma7m  v.  Currie,  (2  Barb.  Sup. 
C.  Rep,  294.)  The  action  in  that  case  was  instituted  by  a 
receiver  of  the  property  and  effects  of  the  company,  against  the 
defendant,  to  recover  the  arrearages  of  a  stock  subscription. 
The  bill  merely  alledged  that  the  defendant  was  a  stockholder, 
and  owner  of  fifty  shares  of  capital  stock  of  the  company,  hold- 
ing the  scrip  for  the  same.  He  was  stated  to  have  paid  a  cer- 
tain part,  and  the  remainder  was  alledged  to  be  in  arrear.  It 
was  not  averred  that  any  express  promise  had  been  made  by  the 
original  subscriber  to  the  stock;  and  the  only  defense  urged 
was,  that  the  defendant  was  the  assignee  of  the  original  sub- 
scriber. The  act  under  which  that  stock  was  created,  was  the 
act  to  incorporate  the  Canajoharie  and  Gatskill  Railroad  Com- 
pany, passed  in  1830,  {Laws  of  1830,  p.  293,)  the  13th  section 
of  which  is  exactly  like  the  14th  section  in  the  plaintiffs'  charter, 
except  as  to  the  newspapers  in  which  the  notice  is  required  to 
be  published.  It  is  obvious  that  one  was  copied  from  the  other. 
Yet  the  court  held  that  the  right  of  the  company  to  enforce  a 
forfeiture  of  stock  and  all  previous  payments,  upon  the  failure 
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of  a  stockholder  to  meet  the  calls  made  by  the  companj,  will  not 
prevent  such  company^  or  the  receiver  thereof,  from  collecting 
the  balance  dne  npon  any  share  of  the  stock.  If  the  distinc- 
tion between  an  express  and  an  implied  pFomise  had  been  mate- 
rial, it  would  have  been  noticed  either  by  the  counsel  or  the 
court. 

I  am  aware  that  Mann  v.  Carrie  was  decided,  in  part,  upon 
the  authority  of  Mami  v.  Pentz,  decided  by  Vice  Chancellor 
Sandford.  (2  Sandf,  Ck.  Rep.  257.)  The  latter  case,  though 
affirmed  by  the  supreme  court  sitting  in  the  first  district,  was 
reversed  by  the  court  of  appeals.  (3  Comst.  415.)  But  the 
reversal  did  not  turn  upon  the  question  we  are,  considering.  It 
went  upon  the  ground,  that  the  receiver  appointed  under  the  86th 
8ecti(m  of  the  act  concerning  proceedings  against  corporations 
in  equity,  (2  R.  S.  463,)  could  not  sustain  a  bill,  under  that 
act,  against  a  delinquent  stockholder ;  but  that  the  remedy  oS 
the  judgment  creditor,  on  the  return  of  his  execution  unsatis- 
fied, was  by  a  bill  in  behalf  of  all  the  creditors  of  the  corpo- 
ration, as  well  as  himself,  against  all  the  stockholders  who  had 
not  paid  up  their  subscriptions,  under  1  jR.  S.  QOO,  §  5. 

The  present  question  was  not  involved  in  that  case.  Speak- 
ing of  the  power  of  the  receiver  appointed  under  the  36th  and 
87th  sections,  to  maintain  a  suit  upon  the  subscription,  Pratt,  J. 
in  delivering  the  opinion  of  the  court,  says  that,  "  as  represent- 
ing the  corporation,  it  is  quite  clear  he  could  not.  There  is  no 
express  promise  to  pay  in  the  subscription  of  the  defendant ; 
the  only  condition  upon  which  he  could  have  been  made  liable 
to  the  corporation,  was  by  regular  calls,  made  in  pursuance  of 
the  charter.  The  defendant  had  paid  up  edl  the  regtdar 
calls  made  upon  him  ;  and  he  was  rtot,  thereforey  li42ble  to  the 
company  ;  and  the  receiver,  as  representing  it,  can  not  maintain 
this  suit.''  Surely,  if  the  defendant  in  this  case  had  paid  up 
all  the  calls  of  the  company,  no  action  could  be  maintained  by 
them  for  installments  of  stock  not  yet  due,  and  of  which  pay- 
ment had  not  been  required. 

The  same  principle  was  involved  in  Spear  v.  Crawford,  (14 
Wend,  20.)  The  action  was  founded  on  the  9th  section  of  the 
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act  incorporating  the  Harlem  Canal  Company,  {Laws  of  1826, 
p,  369,)  by  the  plaintiff^  a  creditor  of  the  company,  against  the 
defendant,  a  stockholder.  It  was  shown  that  the  defendant  sub- 
scribed for  sixteen  shares  of  the  stock  of  the  company,  but  had 
never  paid  any  part  of  it.  The  form  of  the  subscription  was 
thus:  "We,  the  subscribers,  do  severally  agree  to  take  the 
shares  by  us  severally  subscribed  in  the  Harlem  Canal  Com- 
panyJ'  The  act  incorporating  the  company,  gave  the  remedy 
of  forfeiture  of  the  shares  and  all  previous  payments,  for  not 
complying  with  the  calls  of  the  company.  The  court  held  the 
action  sustainable.  Sutherland,  J.  in  delivering  the  opinion  of 
the  court,  says  :  "  The  promise  of  the  defendant  and  the  other 
subscribers,  although  it  is  in  form  to  take  the  shares  subscribed 
by  them  respectively,  is,  undoubtedly,  (when  taken  in  connection 
with  what  precedes  it,  and  with  the  act  of  incorporation  which 
is  there  referred  to,  and  in  part  recited,)  a  promise,  not  only  to 
take  the  shares,  but  to  pay  for  them ;  to  take  them  upon  the 
terms  and  conditions  set  forth  in  the  subscription  paper ;  and 
the  corporation  could,  undoubtedly,  in  the  appropriate  form  of 
action,  and  upon  a  declaration  containing  the  necessary  aver- 
ments, have  enforced  payment  of  the  subscription  price  of  the 
shares  from  the  subscribers. 

The  case  of  The  Harlem  Canal  Co.  v.  SeixaSj  (2  HalPs 
S*  C  Rep,  505,)  was  an  action  brought  to  recover  of  the  defends 
ant  the  amount  of  his  subscription  to  the  stock  of  this  same  com- 
pany. It  was  in  that  case  objected,  as  it  has  been  in  this,  that 
no  action  would  lie,  and  that  the  only  remedy  was  the  forfeiture 
provided  for  in  the  5th  section  of  the  charter.  But  the  objection 
was  overruled,  and  the  plaintiffs  were  held  entitled  to  recover. 
The  form  of  the  subscription  is  not  set  out  in  hcec  verba  in  2 
Hall,  but  it  was  obviously  the  same  as  that  set  forth  in  Spear  v. 
Crawford^  (14  Wend.  20.)  It  was  a  promise  io  take  stockj 
which  was  held  in  both  cases  a  promise  to  pay  for  it,  notwith- 
standing the  clause  of  forfeiture. 

The  13th  section  of  the  act  relative  to  turnpikes,  passed  March 
7, 1807,  authorized  the  president  and  directors  to  demand  from 
the  stockholders  respectively  all  such  sums  of  money  by  them 
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sabscribed,  at  such  time  and  in  such  proportion  as  they  should 
see  fit,  under  pain  of  the  forfeiture  of  their  shares  and  all  pre- 
vious payments  thereon  to  the  said  president  and  directors. 
(1  /?.  L.  0/1813,  p.  235,  §  13.)  In  the  case  of  The  President, 
Directors,  ^'c.  of  the  Ooshen  and  Minisink  Turnpike  Road 
V.  Hurtin,  (9  John,  217,)  an  action  was  brought  upon  a  stock 
subscription,  and  in  tliat  case  the  promise  was  held  to  amount  to 
a  "promissory  note.  But  in  delivering  their  judgment  the  court 
say,  "  The  question  which  the  parties  undoubtedly  had  princi- 
pally in  view  in  this  case  is,  whether  an  action  will  lie  at  all, 
on  a  promise  by  a  turnpike  stockholder  to  pay  his  installments ; 
and  whether  the  remedy  given  to  the  company  by  the  statute,  to. 
exact  the  penalty  of  a  forfeiture  of  the  shares,  and  of  all  previ- 
ous payments,  be  not  the  only  remedy."  After  remarking  upon 
the  Union  Turnpike  Co,  v.  Jenkins,  (1  Caines,  881,)  they  say 
an  action  will  lie ;  thus  holding  the  two  remedies  as  cumulative. 
These  remarks,  it  is  true,  were  not  essential  to  a  decision  of  that 
cause,  on  the  ground  taken  by  the  court,  but  they  are  believed 
nevertheless  to  be  sound.  They  were  so  treated  by  Sutherland, 
J.  in  Spear  v.  Crawford,  (14  Weiul.  23,)  and  by  the  court  of 
appeals  in  Small  r.  The  Herkimer  M.  ^  H,  Co,'{2Comst. 
839,  342,)  by  Iloyt,  J.  and  by  Jewett,  J.  Indeed,  in  the  Dutchess 
Cotton  Manufactory  v.  Davis,  (14  John,  244,)  Chief  Justice 
Thompson  says  the  question  whether  an  action  will  lie  at  all 
npon  a  promise  by  a  stockholder  in  a  corporation  to  pay  his  in- 
stallments ought  to  be  considered  at  rest  in  this  court  since  the 
case  of  The  Goshen  Turnpike  Co,  v.  Hurtin,  (9  John,  217.) 
The  general  manufacturing  law  of  March  22, 1811,  (1  R,  L,  245,) 
under  which  the  case  of  The  Dutchess  Manufacturing  Co,  v. 
Davis,  (supra,)  arose,  contained  a  clause  imposing  the  pain  of 
forfeiture  of  the  stock  and  all  prior  payments  if  the  calls  of  the 
directors  should  not  be  met  in  sixty  days  ;  and  it  was  strenu- 
ously urged  by  the  defendant's  counsel,  but  without  success,  that 
that  was  the  only  remedy.  Although  in  that  case  there  was  an 
express  promise,  yet  no  stress  was  laid  upon  that  fact.  There 
can  no  case  be  found  where  the  courts  of  this  state  have  made 
any  distinction  between  an  express  and  an  implied  pronuse,  with 
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reference  to  the  question  we  are  considering.  They  both  plainly 
stand  upon  the  same  footing.  If  an  action  will  lie  in  the  one 
ease,  it  will  in  the  other. 

The  existence  in  the  charter  of  a  clause  authorizing  a  forfeit- 
ure of  the  stock,  for  non-payment  of  the  assessments  made  by  the 
directors  in  pursuance  of  their  authority  for  that  purpose,  affords 
no  objection  to  this  action.  If  there  be  no  express  promise  to 
pay  for  the  stock,  the  clause  in  question  does  not  prevent  the 
law  from  implying  a  promise  to  pay  for  the  stock,  by  the  party 
who  subscribes  to  take  it.  By  bringing  an  action  to  enforce  the 
common  law  remedy,  the  corporation  make  their  election,  and 
can  not  thereafter  resort  to  a  forfeiture.  It  is  enough,  however, 
that  no  forfeiture  has  been  exacted  in  this  case,  as  had  been 
done  in  SmaU  v.  Tfie  Herkimer  M.  ^  H,  Co,  (supra.) 

III.  It  remains  to  consider  whether  the  matter  set  up  in  the 
answer  and  proved  on  the  trial,  constitutes  a  defense  to  the  ac- 
tion. This  raises  the  question,  whether  the  alteration  of  the 
plaintiffs'  charter,  by  the  legislature,  on  the  application  of  the 
plaintiffs,  without  consulting  the  defendant,  absolves  the  latter 
from  his  stock  subscription.  It  is  stated  in  the  pleadings  that 
the  7th  section  of  the  charter  reserves  to  the  legislature  the 
right  at  any  time  to  alter  or  repeal  the  act.  {Laws  of  1845,  p. 
357,  §  7.)  There  is  no  averment  in  the  answer  that  the  altera- 
tion alledged  to  have  been  made,  was  prejudicial  to  the  company, 
or  to  the  defendant,  but  it  is  admitted  by  implication  to  have 
been  made  without  his  assent,  unless  such  assent  may  be  pre- 
sumed from  the  relation  which  the  parties  bore  to  each  other. 
The  several  acts  constituting  the  charter  are  public  acts,  are 
referred  to  in  the  pleadings,  and  will  be  treated  as  part  of  the 
case.  It  therefore  raises  the  naked  question  whether  an  altera- 
tion, per  scj  and  irrespective  of  consequences,  discharges  a  sub- 
scriber. 

In  the  case  of  the  Northern  Railroad  v.  Duane,  we  held  that 
the  amendatory  act  of  1847,  although  obtained  on  the  application 
of  the  directors,  and  without  the  assent  of  the  defendant,  did  not 
absolve  the  defendant  from  the  payment  of  his  subscription  for 
stock.     And  we  intimated  that  the  only  ground  on  which  the 
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alteration  of  a  charter,  on  the  application  of  the  directors,  should 
be  treated  as  impairing  their  right  to  enforce  a  stock  subscrip- 
tion, was  that  such  application  was  made  in  fraud  of  the  rights 
of  the  subscribers,  and  was  a  breach  of  trust.  This  remark 
was  not  necessary  to  a  decision  of  that  case.  It  conceded  more 
to  the  defendant  than  the  facts  required  or  justified.  But 
it  was  made  from  deference  to  some  of  the  suggestions  of  the 
chief  justice  in  The  Hartford  and  New  Haven  RaUroad  v. 
Crosipell,  (5  Hill,  383.)  As  no  fraud  or  breach  of  trust,  on  the 
part  of  the  directors,  was  pretended,  the  court  was  not  required 
to  express  an  opinion  upon  a  hypothetical  case. 

The  ground  assumed  by  the  defendant's  counsel,  on  the  pres- 
ent argument,  was,  that  any  alteration  of  the  act  incorporating 
the  plaintiffs,  amounted  to  an  alteration  of  the  contract  of  the 
subscribers  for  stock,  and  authorized  them  to  abandon  the  con- 
tract altogether.  In  effect,  the  defendant  sought  to  apply  the 
same  objection  to  the  plaintiffs'  recovery,  in  this  case,  which  a 
party  to  a  written  contract,  that  has  been  altered  in  a  material 
part  by  the  plaintiff,  against  the  defendant's  consent,  might  urge 
against  a  recovery  thereon.  In  short,  he  treated  the  alteration 
of  the  charter,  by  the  legislature,  as  working  the  same  conse- 
quences upon  the  obligation  of  the  defendant,  as  if  the  subscrip- 
tion paper  itself  had  been  altered  in  a  material  part  by  the 
directors  of  the  railroad  company.  The  case,  according  to  the 
argument,  would  thus  fall  within  the  second  resolution  in  Pig- 
gofs  case,  (11  Coke,  27,)  which  is,  "  That  when  any  deed  is 
altered,  in  a  point  material,  by  the  plaintiff  himself,  or  by  any 
stranger,  without  the  privity  of  the  obligee,  be  it  by  interlinea- 
tion, addition,  erasing,  or  by  drawing  a  pen  through  a  line,  or 
through  the  midst  of  any  material  word,  the  deed  thereby  be- 
comes void."  The  doctrine  that  the  alteration  of  an  instrument 
by  the  party  who  claims  a  benefit  under  it,  avoids  the  remedy 
thereon,  was  fully  considered  by  the  court  in  Lewis  v.  Payn^ 
(8  Cowen,  71,)  and  in  its  general  bearing  is  not  questioned. 

But  before  considering  the  effect  of  the  alteration  of  the  plain- 
tiffs charter,  it  will  be  convenient  to  consider  what  alterations 
therein  were  in  fact  made,  and  by  whose  authority.     The  act  of 
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the  9th  of  March,  1847,  {Laios  q/"1847,  p.  18,)  is  the  one  com- 
plained of.  The  first  section  authorizes  the  plaintifis  to  borrow 
money  for  the  construction  of  their  raih'oad,  to  an  amount  not 
exceeding  one  half  the  sums  actually  paid  by  its  stockholders, 
and  also  to  pay  interest  to  stockholders  for  stock  payments 
made  by  them,  beyond  general  calls,  and  payments  by  the  whole 
stockholders  of  the  company :  provided,  however,  that  the  said 
company  shall  construct  their  road  with  the  heavy  iron  rail 
weighing  at  least  fifty  six  pounds  to  the  lineal  yard,  and  not 
otherwise.  The  second  section  authorizes  them  to  construct 
one  or  more  branch  lines  of  railroad  to  connect  the  line  author- 
ized to  be  constructed  by  the  act  above  mentioned,  with  one  or 
more  lines  of  railroad  to  be  constructed  in  Canada  East ;  such 
branch  lines  and  the  construction  and  regulation  thereof  to  be 
subject  to  all  the  provisions  of  the  act  incorporating  said  com- 
pany. The  judge  who  tried  the  cause  certifies  that  no  proof 
was  given,  on  the  trial,  that  the  plaintifis  had  constructed,  or 
had  begun  to  construct,  any  branch  line  or  lines  of  railroad 
whatever,  but  that  the  plaintifis  had  adopted  and  acted  upon 
that  part  of  the  amendatory  act  which  allows  the  plaintiffs  to 
pay  interest  to  stockholders  in  certain  cases,  and  requires  them 
to  use  the  heavy  iron  rail. 

The  reason  for  the  other  amendment,  which  permits  the  plain- 
tic's  to  connect  their  road  with  one  or  more  roads  that  might 
thereafter  be  constructed  in  Canada  East,  were  suggested  in  the 
opinion  of  the  court  in  the  case  of  the  present  plaintiff's  against 
Duane,  (2  Am.  Law  Journal^  N,  S,  No.  11,  for  May,  1850,) 
and  will  be  obvious  to  any  person  who  will  compare  the  18th 
section  of  the  law  of  1836,  p.  826,  which  forms  a  part  of  the 
charter,  with  the  amendatory  law  of  1847.  No  part  of  the 
alteration  changed  the  location  or  identity  of  the  road,  or  the 
amount  of  the  stock,  or  cast  any  additional  burthen  upon  the 
company,  or  any  of  its  stockholders.  The  act  merely  extended 
to  the  company  a  privilege,  which  they  were  at  liberty  to  accept 
or  decline  at  their  pleasure.  These  were  all  the  alterations,  in- 
sisted on  in  the  answer,  as  exonerating  the  defendant  from  his 
subscription 
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On  the  argument  it  was  further  contended,  that  the  act  of 
May  9, 1846,  which  enacts  that  the  7th  section  of  title  third, 
chapter  eighteenth  of  the  first  part  of  the  revised  statutes,  shall 
not  be  so  construed  as  to  apply  "  to  any  act  for  incorporating  a 
railroad  company,  which  has  or  shall  have  in  its  own  provisions 
the  terms  and  the  time  in  which  it  shall  be  forfeited  for  non- 
nser,"  amounted  to  an  alteration  of  the  plaintiflFs'  charter.  The 
7th  section  of  the  general  law  of  1830,  above  referred  to,  de- 
clares that  if  any  corporation  thereafter  created  by  the  legisla- 
ture should  not  organize  and  commence  the  transaction  of  its 
business,  within  one  year  from  the  date  of  its  incorporation,  its 
corporate  powers  should  cease.  The  2d  section  of  the  act  of 
1845,  p.  361,  incorporating  the  plaintiffs,  gave  them  three  years 
from  the  passage  of  the  act,  within  which  to  commence  their 
road.  The  act  of  1846,  therefore,  is  merely  a  declaratory  act, 
the  effect  of  which  is  to  declare  that  the  limitation  of  one  year, 
within  which  to  commence  a  railroad,  should  not  apply  to  a  ease 
where  a  longer  time  was  given  by  the  charter.  This  act  is  no 
alteration  of  the  charter,  but  in  affirmance,  of  it,  and  even  if 
relied  on  in  the  answer,  would  afford  no  defense. 

Having  thus  shown  what  the  alledged  alterations  complained 
of  are,  we  are  next  to  consider  whether  they  afford  the  defend- 
ant a  legal  excuse  for  withholding  the  payment  of  his  sub- 
scription. 

The  first  position  taken  by  the  defendant's  counsel  is,  that  the 
acts  of  May  14,  1845,  and  May  3, 1836,  (the  plaintiffs'  charter,) 
are  a  contract  between  the  state  and  the  corporation ;  and  these 
acts  with  the  agreement  signed  by  the  defendant,  are  a  contract 
between  the  plaintiffs  and  the  defendant,  and  constitute  a  con- 
tract in  writing  between  the  parties.  To  prove  this,  the  case 
of  Dartmouth  College  v.  Woodward,  (4  Wheat.  518,)  and 
Fletcher  v.  Peck,  (6  Cratich,  88,)  are  cited.  If  we  concede 
this  to  be  so,  an  ^t  of  the  legislature  altering  the  charter 
would  be  in  conflict  with  the  constitution  of  the  United  States, 
and  a  nullity.  Such  void  act,  it  is  conceived,  could  not  success- 
fully be  interposed  by  the  defendant,  as  a  bar  to  the  plaintiffs' 
right  of  recovery.    A  void  law  is  as  no  law.    If  the  defendant 
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can  show  the  law  in  qnegtion  to  be  a  nullitj,  lie  overtbrows  at 
once  the  whole  structure  of  his  defense. 

The  defendant's  counsel,  however,  does  not  push  his  argument 
to  that  extent.  He  assumes  that  the  amendatory  act  is  consti- 
tutional. He  insists  that  this  amendatory  act  is  an  alteration 
of  the  contract  of  one  of  the  parties,  or  by  his  procurement, 
without  the  assent  of  the  other  party,  and  that  it  absolves  such 
other  party  from  all  liability  on  his  contract. 

It  is  proper  then  to  inquire  who  are  the  parties  to  the  con- 
tract, created  by  the  granting  and  acceptance  of  a  charter  of 
incorporation.  These  are,  primarily,  the  state  which  makes  the 
grant,  and  the  trustees,  directors  or  other  persons,  by  whatsoever 
name  they  are  called,  by  whom  the  affairs  of  the  corporation 
are  managed.  The  corporators  pr  stockholders  by  whom  the 
funds  are  advanced,  and  who  expect  to  be  reimbursed  by  the 
profits  on  the  business  of  the  company,  are  also  parties.  The 
corporation  itself,  which  is  the  offspring  of  the  charter,  and  is 
an  artificial  being,  invisible,  ifitangible,  and  existing  only  in 
contemplation  of  law,  is  also,  in  a  certain  sense,  a  party.  But 
as  the  latter  can  only  act  through  the  medium  of  its  trustees, 
directors,  or  other  managers,  it  is  more  proper  to  say  that  the 
state,  the  trustees,  &c.  and  the  corporators  are  the  parties  to  the 
contract.  (4  W/ieat.  636,  643,  657,  700.)  It  is  not  denied 
that  an  act  of  the  legislature,  altering  a  charter  in  a  mate- 
rial respect,  without  the  consent  of  the  corporation,  is  an  act 
impairing  the  obligation  of  the  contract,  ahd  is  therefore  uncon- 
stitutional and  void.  {DartnunUh  Coll.  v.  Woodward,  4  WhecU. 
518.)  That  principle  is  only  applicable  to  charters,  where  a 
right  to  alter  or  repeal  them  has  not  been  reserved  in  the  origi- 
nal grant.  The  decision  of  the  supreme  court  of  the  United 
States,  in  the  case  last  cited,  led  to  the  adoption  of  the  practice 
in  this  state,  of  inserting,  in  most  of  the  acts  of  incorporation 
subsequently  granted,  a  clause  reserving  to  the  legislature  the 
right  to  alter  or  repeal  them.  In  the  general  act  relative  to  the 
powers,  privileges  and  liabilities  of  corporations,  which  passed 
the  legislature  in  December,  1827,  (1  R.  S,  599,)  it  is  provided 
that  charters  of  every  corporation,  thereafter  granted  by.  the 
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le^slature,  shall  be  subject  to  alteration,  suspension  and  repeal^ 
in  the  discretion  of  the  legislature.  And  for  greater  caution, 
the  seventh  section  of  the  act  of  1845,  incorporating  the  plain- 
tiffs, in  express  terms  enacts  that  the  legislature  may,  at  any 
time,  alter  or  repeal  that  act. 

While,  therefore,  the  act  incorporating  the  plaintiffs  is  a  con- 
tract to  which  the  state  in  its  sovereign  capacity,  the  directors 
and  corporators,  or  individuals  subscribing  for  the  stock  of  the 
company  are  parties,  it  is  a  contract  in  which,  by  the  agreement 
of  all  parties,  a  right  is  reserved  to  the  legislature  to  alter  or 
repeal  it.  It  was  competent  for  the  state,  having  the  power  to 
grant  or  to  withhold  the  charter,  to  annex  such  condition  to  the 
grant,  or  to  make  such  reservation  as  it  pleased.  The  direct- 
ors, trustees  or  other  managing  agents,  by  whatever  name  they 
are  called,  by  accepting  the  charter  became  bound  by  this  condi- 
tion or  reservation ;  and  every  individual  who  subscribes  to  the 
Stock  of  the  company,  thereby  makes  himself  a  party  to  the 
contract,  subject  to  the  conditions  and  reservations  of  the 
charter.  In  effect  he  stipulates,  at  the  time  he  subscribes,  that 
the  legislature  may  alter  or  repeal  the  law,  and  thus  change  the 
obligation  of  his  subscription  or  defeat  it  altogether.  It  can 
not,  therefore,  with  truth  be  said,  that  the  amendatory  act,  which 
is  complained  of  in  this  case,  was  an  alteration  of  the  defend- 
ant's contract,  without  his  ctsscTU.  It  was  merely  such  altera- 
tion as  he  himself,  by  becoming  a  party  to  the  contract,  had 
agreed  that  the  legislature  might  make.  He  is  as  much  bound 
by  it  as  if  he  had  signed  a  petition  to  the  legislature,  requesting 
the  passage  of  the  act  in  question.  Whatever  modification  is 
thus  effected  in  the  obligation  created  by  his  subscription  is 
made  by  his  own  agreement,  entered  into  at  the  moment  he  be- 
came a  party  to  the  contract,  and  is  as  binding  upon  him  as  if 
it  had  been  accomplished  by  his  own  solicitation  and  procure- 
ment, It  surely  can  not  be  necessary  to  cite  authorities  to  prove, 
that  what  a  man  authorizes  another  to  do,  is  as  obligatory  upon 
him,  when  done,  as  if  it  had  been  performed  by  himself. 

Ghreat  stress  was  laid  by  the  defendant's  counsel,  on  the  as- 
sumed fipi^t  that  the  act  of  1847  was  passed  at  the  procure- 
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ment  of  the  plaintifrs,  and  against  the  cLssent  of  the  defendant. 
So  far  as  the  objection  springs  from  the  want  of  assent  of  the 
defendant,  it  has  been  shown  to  be  unfonnded  in  fact.  The 
defendant,  when  he  subscribed  for  stock,  yielded  his  assent  to 
anj  alteration  which  the  legislature  might  make.  He  can  not, 
therefore,  with  truth  say,  as  was  urged  by  his  counsel,  "  non 
JuEc  infesdera  veni^  The  alteration  in  question  must  be  pre- 
sumed to  have  been  within  his  contemplation  when  he  signed, 
and  a  part  execution  of  the  contract  into  which  he  entered. 
Kor  is  there  any  force  in  the  other  suggestion,  that  the  act 
was  passed  at  the  solicitation  of  the  plaintiffs.  It  is  enough 
that  the  legislature  had  a  right  to  pass  it.  The  motiyes  by 
which  they  acted,  or  the  influences  by  which  they  were  gov- 
erned, whether  good  or  bad,  can  never  be  the  subject  of  discuss- 
ion in  a  judicial  forum.  Whether  the  alteration  was  the  spon- 
taneous exercise  of  legislative  power  and  suggested  by  their 
own  wisdom,  or  was  prompted  by  others,  is  wholly  immaterial. 

This  is  a  mere  civil  action  between  the  plaintiffs  on  the  one 
side  and  the  defendant  on  the  other,  to  which  the  state  is  in  no 
sense  a  party.  Both  parties  derived  their  title  under  a  statute  . 
which  they  respectively  agreed  the  legislature  might  alter  at 
its  pleasure.  In  such  a  contest,  as  was  said  by  the  court  in 
Fletcher  v.  PccAr,  (6  Cranch,  87,)  the  court  can  not  inquire 
into  the  motives  which  actuated  the  legislature.  If  they  could 
constitutionally  pass  the  act,  the  court  can  not  sustain  a  de- 
fense, founded  on  the  allegation,  that  the  act  was  passed  at  the 
request  of  the  plaintiffs.  In  Fletcher  v.  Peckj  the  supreme 
court  of  the  United  States  held  that  in  a  suit  between  two 
individuals,  the  allegation  that  the  act  of  a  legislature  was  null 
in  consequence  of  the  impure  motives  which  influenced  certain 
members  of  the  legislature  which  passed  the  law,  could  not  be 
entertained.  If  corruption  could  not  be  urged  in  this  case 
against  the  law,  much  less  could  influence  of  an  honest  charac- 
ter ;  and  none  other  is  pretended. 

The  case  of  The  Hartford  ^  New  Haven  Railroad  y. 
CrosweUy  (5  HUlj  383,)  is  not  in  conflict  with  the  foregoing 
reasoning.    In  that  case  it  did  not  appear  that  the  legislature 
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had  the  power  to  alter  the  charter,  except  on  the  application  of 
the  parties  interested.  The  alteration  was  made  without  the 
assent  of  the  defendant.  It  superadded  a  new  and  different 
business  to  that  contemplated  by  the  original  charter,  and  nearly 
doubled  the  capital  stock.  These  points  of  diversity  are  enough 
to  show  that  it  does  not  sustain  the  doctrine  urged  by  the  de- 
fendant's counsel. 

The  foregoing  remarks  dispose  of  this  case.  But  there  were 
some  subordinate  questions  started  on  the  argument,  which,  in 
conclusion,  will  be  briefly  noticed.  Thus,  it  was  said  that  the 
contract  of  the  defendant  was  entered  into  with  reference  to  the 
then  existing  laws  of  this  state,  and  not  in  contemplation  of 
laws  thereafter  to  be  enacted,  with  a  retrospective  operation. 
If  this  objection  be  well  founded,  it  is  not  perceived  why  it 
would  not  apply  to  all  contracts  between  individuals,  upon 
any  other  subject.  The  principle,  carried  out  to  its  consequen- 
ces, would  vacate  every  agreement,  if  society  made  progress 
between  the  date  of  the  contract  and  the  period  of  its  perform- 
ance. It  would  require  legislation  to  cease,  for  fear  that  individ- 
uals would  repudiate.  It  would  place  the  changes  incident  to 
human  affairs,  in  the  same  category  with  those  which  are 
created  by  fraud  or  violence  ;  a  doctrine  leading  to  such  results, 
can  not  be  sound.  Again,  it  is  said  that  allowing  interest  to 
stockholders  on  sums  advanced  beyond  general  calls,  is  allowing 
dividends  without  a  surplus,  contrary  to  the  2d  section  of  title 
4  of  the  act  relating  to  certain  corporations.  (1  jR.  S.  601.) 
Suppose  it  is.  Could  not  the  power  which  created  the  second 
section,  dispense  with  it?  K  two  laws  passed  by  the  same 
legislative  authority,  conflict  with  each  other,  must  not  the  one 
last  enacted,  prevail  ? 

It  is  believed,  however,  that  the  two  enactments  may  in  this 
case  be  reconciled.  But  whether  they  can  be,  or  not,  is  imma- 
terial. 

There  is  no  error  in  the  judgment  of  the  circuit  court,  and  it 
must  be  affirmed. 

HanD;  J.  dissented. 
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Kennedy  and  others  t?^.  The  St.  Lawrence  County  Mu- 
tual Insurance  Company. 

Wbere  a  policy  of  insurance  against  fire  referred  to  the  applicstioii  of  the  io- 
snred  thus :  "  reference  being  had  to  the  application,  dtc.  for  a  more  partic- 
ular description,  and  as  forming  apart  ofthispolicy"  held  that  the  application 
formed  a  part  of  the  contract,  and  was  a  warranty. 

Where  the  insured  was  required  to  state  in  his  application  the  number  of 
buildings  within  ten  rods  of  that  in  which  the  goods  insured  were  deposited, 
and  omitted  to  state  all  the  buildings  within  that  distanee,  kdd  that  the 
warranty  was  broken,  and  the  insured  could  not  recover. 

This  rule  applies  as  well  to  a  policy  of  insurance  on  goods  deposited  in  a  store, 
as  to  a  policy  on  the  building  itself. 

If  there  be  in  the  policy  a  warranty  with  respect  to  the  number  of  the  build- 
ings within  ten  rods,  and  the  warranty  be  broken,  the  fact  that  the  agent 
of  the  insurers  drew  the  application,  and  knew  of  the  existence  of  the 
buildings  omitted,  is  immaterial. 

The  rule  which  i»«yai]s  upon  sales  of  property,  that  a  warranty  does  not  ex- 
tend to  defects  which  are  known  to  the  purchaser,  does  not  apply  to  war- 
ranties contained  in  contracts  of  insurance. 

This  was  an  action  upon  a  policy  of  insurance  against  loss  or 
damage  by  fire.  On  the  trial,  before  Jostice  Willard  at  the  St. 
Lawrence  circuit,  in  August,  1849,  the  plaintiffs  were  nonsuited ; 
and  from  the  judgment  entered  at  the  circuit  they  appealed. 
The  facts,  and  the  legal  questions  arising  thereon,  are  stated  in 
the  opinion  of  the  court. 

Dart  4*  Baldmr^  for  the  plaintiffs. 

S,  Foote,  for  the  defendants. 

By  the  Courts  Willard,  P.  J.  This  was  an  action  on  a 
policy  of  insurance,  to  recover  the  value  of  certain  goods  of  the 
plaintiffs,  destroyed  by  fire  on  the  2d  of  January,  1849,  in  a  store 
in  Hopkinton,  of  which  the  plaintiffs  were  the  lessees.  Among 
other  grounds  of  defense  set  up  in  the  answer,  it  was  stated 
"  that  the  insured  did  not,  although  requested  so  to  do^  truly 
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describe  in  their  application  the  true  natnre  and  hazard  to  the 
goods,  for  that  there  were  other  buildings  within  ten  rods  of  the 
store  not  mentioned  in  the  said  application."  The  plaintiffs  in 
their  reply  alledged  "  that  there  were  no  other  buildings,  at  the 
time  of  the  fire,  than  those  mentioned  in  the  application,  within 
ten  rods  of  the  said  store."  An  issue,  therefore,  was  distinctly 
taken  on  the  fact  of  the  existence  of  other  buildings  within  the 
ten  rods,  and  it  is  admitted  by  implication,  because  it  is  not  de- 
nied, {Cade,  i  168,)  that  the  plaintiffs  were  required  to  set  forth 
all  the  buildings  within  the  ten  rods.  On  that  issue,  the  evidence 
was  incontestably  in  favor  of  the  defendants.  If  the  issue  was 
a  material  one,  the  nonsuit  was  correctly  granted. 

The  policy  of  insurance  referred  to  the  application  by  its  num- 
ber, for  a  more  particular  description  of  the  goods  insured,  and 
treated  it  "  as  forming  apart  of  the  policy. ^^  This  form  of  ex- 
pression has  been  repeatedly  held  to  constitute  a  warranty,  as 
much  so  as  if  the  application  were  incorporated  in  the  policy, 
and  formed  a  component  part  of  it.  {Burritt  v.  The  Saratoga 
Mut.  Ins.  Co..  5  Hill,  188.  Roberts  v.  The  Chenango  Mutual 
Ins.  Co.,  8  Id.  501.  Trench  v.  Same,  7  Id.  122.)  The  same 
cases,  and  numerous  others,  show  that  if  a  warranty  in  a  fire 
policy  be  broken  the  insured  can  not  recover;  whether  the  facts 
warranted  against  be  material  to  the  risk  or  not.  (2  Comst. 
43.    3/rf.l22.) 

It  is  argued  by  the  plaintiffs'  counsel  that  this  doctrine  is  not 
applicable  to  a  policy  on  goods,  and  relates  exclusively  to  one  on 
buildings.  The  case  of  Trench  v.  The  Chenango  Ins.  Co.  (7 
HiU,  122,)  is  relied  on  as  establishing  this  distinction.  In  that 
case  the  policy,  after  specifying  the  amount  insured,  proceeded 
thus :  "  reference  being  had  to  the  application  of  the  said  J.  and 
T.  T.  [the  insured]  for  a  more  particular  description,  and  the 
conditions  annexed,  as  forming  a  part  of  the  policy."  The  court 
held  that  this  language  did  not  constitute  the  application  a  part 
of  the  policy,  but  only  the  conditions  annexed.  And  they  fur- 
ther held,  that  the  conditions,  in  that  part  which  required  a 
statement  of  the  "  relative  situaHon  as  to  other  buildings  ;  dis- 
tance from  eachj  if  less  than  ten  rodsy^  was  inapplicable  to  per- 
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sonal  property,  and  had  no  reference  except  to  buildings.  The  dif- 
ference between  that  case  and  this  is  that  in  that,  the  appliccUion 
was  not  made  a  part  of  the  policy,  but  only  the  conditions ;  whereas 
in  the  present  case,  the  application  is  expressly  made  part  of  the 
policy,  and  the  conditions  are  not  The  words  of  the  policy  are, 
'■^  On  goodfl  in  Hopkinton  store,  $1800 — ^reference  being  had  to 
the  application  of  said  Kennedy  &  Brother,  No.  5776,  for  a  more 
particular  description,  and  as  forming  a  part  of  this  policy." 
In  a  subsequent  part  of  the  policy  it  is  stated  that  the  by-laws 
of  the  company  are  to  be  used  and  resorted  to  to  explain  or  as- 
certain the  rights  and  obligations  of  the  parties,  in  all  cases  not 
otherwise  provided  for.  Those  by-laws  are  not  made  a  part  of 
the  case,  nor  were  they  a  part  of  the  policy  as  in  the  case  in  T 
HiUy  122. 

This  case  is  still  further  distinguishable  fifom  Trench  y.  The 
Chenango  Mutual  Ins.  Co.  {supra,)  in  this ;  that  it  is  conceded 
by  the  pleadings  in  this  case,  that  the  insured  were  required  to 
state  the  number  of  buildings  within  ten  rods  of  that  wherein 
the  property  insured  was  deposited,  and  an  issue  was  joined  on 
the  question  whether  there  were  or  were  not  other  buildings 
within  the  ten  rods,  not  mentioned  in  the  application,  and  that 
issue  was  proved  in  favor  of  the  defendants.  The  parties  had  a 
right  to  make  a  warranty  in  relation  to  the  situation  of  personal 
property,  as  well  as  in  reference  to  buildings.  It  was  as  mate- 
rial to  the  risk  in  the  one  case  as  the  other.  The  plaintiffs  hav- 
ing made  the  warranty,  can  not  recover  without  showing  it  was 
complied  with. 

Another  ground  taken  by  the  plaintiffs'  counsel  is,  that  the 
interrogatories  in  the  application  did  not  call  for  a  description 
of  all  the  buildings  within  ten  rods,  and  that  the  description  is 
Irue  as  far  as  it  goes.  It  is  in  these  words :  ^^  The  following  are 
ALL  buildings  within  ten  rods  of  each  of  the  buildings  above 
named,  [the  store  and  bam  insured]  their  material,  their  present 
uses,  and  the  distance  of  each  from  the  buildings  above  named, 
to  wit ;  two  buildings  within  ten  rods,  W.  Post's  dwelling  house 
5^  rods,  0.  Stevens'  6  rods.  The  building  is  safe.  Only  one 
fixe  and  that  safe.    Both  of  the  buildings  are  small,  and  woma 
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not  endanger  the  store  if  they  should  bum."  The  goods  are 
described  in  the  application  as  being  in  R.  Hopkins'  store,  Hop- 
kinton,  St.  Lawrence  county,  N.  Y.  The  application  was  sub- 
scribed by  the  plaintiffs,  and  the  most  material  part  of  the  filling 
Hp  was  in  their  own  hand-writing.  The  plain  and  obyious  im- 
port of  the  language  of  the  application  is,  that  there  were  no  other 
buildings,  within  ten  rods,  than  those  mentioned.  This  is  as 
clearly  implied  as  if  it  had  been  directly  affirmed.  In  OcUes  r. 
The  Madisfm  Co.  Ins.  Co,  (2  Comst.  48,)  in  answer  to  the  usual 
questions  in  the  printed  form  of  an  application,  the  insured  gave 
the  nearest  buildings  on  each  side,  and  their  respective  distances 
from  the  building  insured.  It  did  not  say  that  those  were  all 
the  buildings  within  ten  rods.  When  that  case  was  before  the 
supreme  court  for  the  fifth  district,  (3  Barb,  S,  C,  Rep.  73,)  it 
was  held  that  that  mode  of  answering  the  questions  was  a  with- 
holding information  material  to  the  risk,  which  was  called  for  by 
the  interrogatory,  and  that  that,  according  to  Burrett  v.  Sara^ 
toga  Mut.  Ins.  Co,,  (5  HUl,  191, 192,)  constituted  a  defense  to 
the  action.  There  were  in  fact  other  buildings,  of  a  hazardous 
character,  within  the  ten  rods.  The  court  of  appeals,  however, 
held  that  the  response  was  an  apt  one  as  far  as  it  went, 
and  was  not  a  warranty  that  those  were  all  the  buildings  within 
the  distance  mentioned.  The  term  "  nearesf^  implied  that  there 
might  be  other  buildings  more  remote,  but  within  the  range  of 
the  ten  rods.  The  company,  by  issuing  the  policy  upon  the  ap- 
plication, must  be  presumed  to  have  been  satisfied  with  the 
answer,  or  they  would  have  called  for  a  fuller  response.  Here, 
clearly,  was  no  false  warranty  as  to  the  number  of  buildings 
within  the  range  of  the  inquiry.  The  case  is  obviously  distin- 
guishable from  the  one  at  bar. 

Although  it  does  not  appear  by  the  printed  case  that  the  de- 
scription of  the  two  buildings  in  the  application  was  given  in 
answer  to  any  interrogatory  contained  in  the  printed  blank,  yet 
we  know  that  it  was  in  fact  so  ^ven,  the  words  of  interrogation 
having  been  obliterated  and  the  answer  written  over  the  erasure. 
But  it  is  ixot  material  that  the  interrogatory  should  be  in  the 
printed  application.    If  the  insured  were  required,  by  parol,  to 
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set  forth  all  the  buildings  within  a  given  space,  the  effect  of  an 
erroneous  or  fraudulent  answer  would  be  the  same  as  if  the  re- 
quest had  been  in  writing  or  print.  The  defendants  in  their 
answer  say  that  the  plaintiffs  "  were  expressly  required  hy  the 
defendants  to  describe  truly  the  true  riature  of  the  risk  and 
hazard  to  the  said  goods ;  the  distance  of  all  the  buildings,  within 
ten  rods  of  the  store  in  which  the  goods  were,"  &c.  <S6C.  Thd 
reply  of  the  plaintiff  does  not  take  issue  upon  this  requirement, 
and  therefore,  according  to  §  168  of  the  code,  admits  it. 

There  is  one  element  in  this  case,  which  remains  to  be  consid- 
ered. The  reply,  by  way  of  avoidance,  alledges  that  the  appli- 
cation was  drawn  and  framed  by  H.  S.,  the  authorized  agent  of 
the  defendants  for  making  surveys,  and  making  and  receiving  ap- 
plications, upon  a  view  of  the  premises  where  the  said  store  was 
situate,  and  where  the  said  goods  were ;  and  he  wrote  and  re- 
vised the  same  in  the  day  time,  in  the  said  store,  in  full  and 
fair  view,  and  knowledge  of  all  other  buildings,  within  ten  rods 
thereof,  and  in  full  knowledge  of  all  the  matters  and  things 
tending  to  affect  the  risk,  and  inserted  and  specified  in  said  ap- 
plication such  buildings  as  he  chose,  and  in  such  manner  as  he 
chose,  &c.  &c.  On  the  trial,  the  plaintiffs,  in  substance,  offered 
to  prove  the  above  averment,  and  the  offer  was  rejected  upon 
the  ground  that  it  was  immaterial. 

It  was  not  denied  that  the  application  was  signed  by  the 
plaintiffs,  nor  that  the  warranty  was  broken,  but  the  effect  of 
such  breach  was  sought  to  be  obviated,  by  showing  that  the 
defendants'  agent  drew  up  the  application,  and  knew  of  the  ex- 
istence of  the  buildings,  the  omission  to  state  which,  constituted 
the  breach  of  warranty.  It  is  not  perceived  how  this  can  affect 
the  case.  If  the  matter  stated  in  the  application  was  to  be 
treated  as  a  representation,  and  was  shown  to  be  false,  it  would 
affect  the  validity  of  the  policy  merely,  on  the  ground  of  fraud, 
and  not  on  account  of  the  breach  of  a  condition  precedent. 
Treating  it  as  a  mere  frauduleht  representaiion,  there  would 
be  force  in  the  averment  that  the  defendants'  agent  knew  of  the 
existence  of  the  fact,  the  concealment  of  which,  was  made  the 
subject  of  complaint.    But  a  representation,  and  a  warranty, 
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are  CBsentiallj  diiSerent  things,  and  call  for  the  application  of 
different  rules  of  law.  Here  was  a  warranty,  and  all  the  cases 
show  that  it  must  be  complied  with  by  the  assured,  as  a  condi- 
tion precedent  to  a  recovery.  (2  Comst.  43.  3  Id.  122.  7 
HUl,  122.  5  Id.  188.  5  Denio,  154.  2  Id.  75.  6  Wend. 
488.  6  Cowen,  673.)  It  matters  not  whether  the  omission  to 
describe  all  the  buildings  was  by  accident,  or  from  a  fraudulent 
design ;  in  either  case,  the  insurer  is  not  liable,  unless  the  con- 
dition be  performed. 

The  rule  which  prevails  upon  sales  of  property — that  a  war- 
ranty does  not  extend  to  defects  which  are  known  to  the  pur- 
chaser— does  not  apply  to  warranties  contained  in  contracts  of 
insurance.  {Jennings  v.  TTie  Chenango  Co.  Mut.  Ins.  Co.  2 
Denioj  75.  2  Caines,  155.  2  John.  346.  13  Mass.  Rep.  96.) 
There  was,  therefore,  no  error  in  the  decision  at  the  circuit,  in 
overruling  the  plaintiffs'  offer. 

The  judgment  of  the  circuit  court  must  be  ai&med. 


10    290 
57h    U\ 


Same  Term.    Before  the  same  Justices. 
EiNCH  vs.  Cleveland  and  others. 

In  an  action  agauut  three  defendants,  in  which  the  acqnittal'of  one  does  not 
necesBarily  lead  to  a  discharge  of  the  others,  as  for  example  in  trespass, 
trover,  d&c.  one  defendant  might  be  examined  as  a  witness  for  his  co-de- 
fendants, nnder  section  897  of  the  code  of  1649. 

Where  the  rate-hiU  made  ont  by  the  trustees  of  a  school  district  is  erreneemSt 
by  assuming  to  collect  for  teacher's  wages,  for  a  longer  time  than  the 
teacher  tanght,  the  warrant  is  not  void,  and  affords  a  protection  to  the 
trustees  and  the  collector. 

R  seems  that  for  such  error  in  the  rate-bill  any  person  aggrieved  may  appeal 
to  the  state  superintendent,  whose  decision  is  final. 

The  distinction  between  erroneous  and  void  process  pointed  out. 

A  town  superintendent  of  common  schools  has  no  right,  by  the  87th  section 
of  the  act  of  1847,  amending  the  revised  statutes  relative  to  "  public  in- 
struction" (^L<ms  of  1847,1?.  690,)  to  annul  a  certificate  given  by  his  pre- 
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deceMor,  to  a  person  engaged  in  teaching  a  school,  until  at  least  ten  days' 
previous  notice  la  writing  shall  have  been  given  to  the  teacher  holding  the 
certificate,  and  to  the  trustees  of  tlie  district  in  which  he  is  employed. 

H  seems  the  teacher  and  trustees  have  a  right  to  be  heard  before  the  saper- 
faitendent  previous  to  the  certificate  being  annulled. 

The  trostees  of  a  school  district  have  no  power  to  disfaiiss  a  teacher  holding 
the  proper  certificate,  without  cause,  and  against  his  consent,  before  tho 
expiration  of  the  contract. 

When  a  teacher  has  been  irregularly  dismissed,  his  subsequent  continuance 
in  the  school,  with  the  assent  of  a  majority  of  the  trustees,  is  a  waiver  of 
such  dismissal,  and  a  satisfaction  of  the  original  employment 

This  action  was  commeoced  before  a  justice  in  St  Lawrence 
county,  in  May,  1849,  and  was  tried  on  the  28th  of  that  month. 
The  plaintiff  complained  against  the  defendants  for  the  taking 
and  converting  one  grain  cradle  and  scythe,  abont  the  11th  of 
May,  1849,  at  Stockholm,  St.  Lawrence  county,  the  property  of 
the  plaintiff,  to  his  damage  ten  dollars. 

The  defendants  severed  in  their  pleading.  Humphrey  and 
Webster  denied  the  taking,  and  if  taken,  they  justified  as  trus- 
tees of  school  district  No.  2,  in  Stockholm,  alledging  that  the 
prc^rty  was  taken  by  virtue  of  a  warrant  to  collect  a  rate-bill 
for  teacher's  wages,  made  and  issued  by  them  as  such  trustees 
of  said  district  to  the  defendant  Cleveland,  the  collector  of  said 
district  The  defendant  Cleveland  admitted  the  taking,  but 
justified  as  collector  of  school  district  No.  2  in  Stockholm,  un* 
der  the  warrant  for  teacher's  wages,  issued  by  the  other  defend- 
ants as  trustees,  &c.  The  warrant  and  rate-bill  were  produced, 
by  which  it  appeared  that  the  plaintiff  was  assessed  87  cents 
for  teacher's  wages  in  district  No.  2  in  Stockholm,  for  the  term 
ending  on  the  23rd  February,  1849.  The  warrant  to  which 
'  the  rate-bill  was  annexed  was  in  the  usual  form,  signed  by  the 
defendants  Webster  and  Humphrey,  as  trustees,  addressed  to 
the  collector,  and  was  dated  April  16, 1849.  The  rate-bill  was 
in  proper  form,  containing  the  names  of  the  several  persons 
assessed,  the  whole  number  of  days  which  each  sent  to  the 
school,  and  the  amount  which  was  to  be  collected  from  each,  and 
the  caption  showed  the  term  for  which  the  school  was  kept  On 
the  back  of  the  warrant  was  indorsed  the  return  of  the  officer, 
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admitting  that  he  had  taken  and  sold  the  property  in  question 
by  virtue  thereof. 

It  was  proved  that  a  teacher  was  employed,  and  commenced 
the  school  about  the  ISth  November,  1848,  for  three  months, 
and  four  if  required.  The  teacher  was  examined  by  the  town 
superintendent  and  received  the  requisite  certificate.  A  wit- 
ness testified  that  on  the  3rd  of  February,  the  trustees  dismissed 
the  teacher.  The  only  ground  stated  for  dismissing  him  was 
that  his  certificate  was  annulled  by  the  town  superintendent. 
The  successor  of  the  superintendent  who  gave  the  teacher  the 
certificate  when  he  was  first  employed,  examined  him  over 
again  the  last  of  January,  and  decided  him  incompetent  to 
teach,  on  account  of  his  education  being  in  some  respects  insuf- 
ficient. The  superintendent  gave  notice  to  the  trustees  on  the 
2d  of  February,  to  give  to  the  teacher,  that  he  intended  to 
annul  his  certificate,  and  on  the  7th  of  February  gave  a  second 
notice  to  the  town  clerk,  dated  February  2d,  to  take  efiect 
February  12th.  About  the  7th  of  February  the  superintend- 
ent left  the  state  and  was  gone  about  three  weeks.  The  3d  of 
February  when  the  teacher  was  said  to  be  dismissed,  was  Satur- 
day. One  of  the  trustees  did  not  acquiesce  in  the  dismissal, 
and  told  the  teacher  to  continue  the  school,  which  he  did  after 
a  lapse  of  a  day  or  two,  during  which  the  building  was  fast- 
ened up ;  and  the  school  was  kept  open  until  the  23d  Febru- 
ary. A  portion  of  the  district  continued  to  send  their  children 
until  the  23d  February.  Others  ceased  to  send  after  the  3d 
February,  among  whom  the  plaintiff  was  one.  The  rate-bill 
and  warrant  were  made  out  about  the  12th  March,  and  notices 
were  pat  up  as  required  by  law,  80  days,  when  the  bill  and  war- 
rant were  given  to  the  collector.  The  warrant  was  dated  on 
the  16th  April,  when  it  was  delivered  to  the  collector.  The 
evidence  was  conflicting  oh  the  question  whether  the  warrant 
was  signed  at  the  time  it  was  made  out  on  the  12th  March,  or 
not  until  it  was  delivered  to  the  collector.  Webster  and  Hum- 
phrey were  each  admitted  by  the  justice  as  a  witness  for  his 
co-defendant,  or  for  each  other,  against  the  plaintiff's  objection. 
The  teacher  returned  to  the  trustees  a  correct  list  of  the  number 
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c^  days  each  scholar  attended  school,  duly  sworn  to.  The  trus- 
tees included  in  the  rate-bill  the  wages  of  the  teacher  up  to  the 
23d  February.  Twenty-five  dollars  public  money  was  appro^ 
priated,  and  the  balance,  $17,26,  was  made  up  on  the  rate-bill, 
the  wages  being  $42,26.  The  justice  gave  judgment  for  the 
defendants,  which  the  county  court  of  St.  Lawrence  county 
reversed.  The  defendants  appealed  to  this  court.  Other  facts 
will  be  noticed  in  the  opinion. 

W.  H.  WcUlace,  for  the  respondents* 

Pride  ^  Chipman,  for  the  appellants. 

By  the  Courts  Willard,  P.  J.  The  justice  committed  no 
error  in  allowing  Webster  and  Humphrey  to  be  each  examined 
in  behalf  of  the  other.  The  action  was  one  in  which  the  ac- 
quittal of  one  defendant  did  not  necessarily  lead  to  the  dis- 
charge of  the  other.  Under  the  former  classification  of  actions, 
it  was  trespass  or  trover.  It  presented  a  case  therefore,  in 
which  the  code  contemplates  the  examination  of  a  defendant  ios 
his  co-defendant.  {Code,  §397.)  The  examination  of  one  of 
these  defendants  was  not  used  in  behalf  of  himself,  as  it  neces- 
sarily must  have  been  in  a  case  of  a  joint  contract.  It  is  true, 
the  testimony  of  each  formed  an  important  part  of  the  defense 
for  his  companion.  But  probably  the  same  facts  might  have 
been  proved  by  other  testimony,  had  the  defendants  not  been 
permitted  to  be  sworn  for  each  other. 

The  principal  error  complained  of  by  the  respondents,  the 
plaintiffs  before  the  justice,  was  that  the  warrant  and  rate-bill 
were  illegal,  because  the  teacher  was  discharged  on  the  3d  of 
February  and  not  legally  employed  again,  and  because  the 
rate-bill  included  the  teacher's  wages  up  to  the  23d  February, 
the  day  when  the  school  was  finally  closed,  being  for  twenty 
days  too  much.  Taking  the  facts  to  be  as  assumed  by  the  ob- 
jection, it  does  not  follow  that  the  action  was  sustainable  even 
against  the  trustees.  It  appears  by  the  return  that  all  three 
of  the  trustees  had  notice  of  the  time  and  place  of  meeting  to 
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make  out  the  rate-bill,  and  met  together  for  that  purpose,  but 
one  of  them  declined  acting.  The  revised  statutes  {vol.  2,  p,  555, 
$  27)  expressly  empower  the  majority,  under  such  circumstances, 
to  do  the  act  which  the  three  had  assembled  to  perform.  By 
the  82d  section  of  the  amended  school  act,  {Laws  of  1847,  pp. 
699,  670,)  the  trustees  are  empowered  and  required  among 
other  things,  "  to  contract  with  and  employ  all  teachers  in  the 
district ;  to  pay  the  wages  of  such  teachers,  when  qualified,  out 
of  the  moneys  which  shall  come  into  their  hands  from  the  town 
superintendents,  so  far  as  such  moneys  shall  be  suffi<sient  for 
that  purpose ;  and  to  collect  the  residue  of  such  wages,  except- 
ing such  sums  as  may  have  been  collected  by  the  teachers  from 
all  persons  liable  therefor  ;  to  ascertain  by  examination  of  the 
school  lists  kept  by  such  teachers,  the  number  of  days  for  which 
each  person  not  so  exempted  shall  be  liable  to  pay  for  instruc- 
tion, and  the  amount  payable  by  each  per8<m ;  and  to  make  out 
a  rate-bill  containing  the  name  of  each  person  so  liable,  and  the 
amount  for  which  he  is  liable ;  and  to  annex  thereto  a  war- 
rant for  the  collection  thereof."  The  trustees  thus  had  jurisdic- 
tion of  the  subject  matter,  and  were  required  to  act.  The  plain- 
tiff, an  inhabitant  of  the  district,  and  who  had  availed  himself 
of  the  benefits  of  the  school  by  sending  scholars  thereto,  was 
subject  to  their  authority.  Admitting  then,  that  the  trustees 
erred  in  paying  the  teacher  for  twenty  days  too  long,  it  made 
the  rate-bill  erroneous  to  that  extent,  but  did  not  render  it  void. 
By  the  182d  section  of  the  same  act,  {Laws  of  1847,  p.  710,) 
the  plaintiff,  or  any  other  person  conceiving  himself  aggrieved  by 
this  act  of  the  trustees,  might  appeal  from  their  decision  to  the 
state  superintendent,  whose  decision  is  maide  final  and  conclusive. 
There  was  no  excess  of  jurisdiction  in  this  case.  The  trus- 
tees apportioned  the  tax  according  to  the  number  of  days  each 
person  sent  to  the  school,  as  ascertained  from  an  examination 
of  the  school  list  kept  by  the  teacher.  They  adopted  the  mode 
of  computation  prescribed  by  the  statute.  If  that  was  erroneous, 
as  the  objection  assumes  that  it  was,  the  remedy  is  not  by  an 
action  of  trespass  against  the  trustees  and  collector.  In  EcLSton 
V.  Calendar^  (11  Wend.  90,)  the  trustees  erroneously  added  the 
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per  centage  alWed  the  collector  to  the  tax,  thus  issuing  the 
warrant  for  fiye  per  cent  more  than  the  tax  voted  by  the  dis^ 
trict,  and  omitted,  by  mistake,  the  names  of  some  inhabitants  of 
the  district ;  yet  it  was  held,  that  though  the  rate  bill  was  erro^ 
neous,  and  might  have  been  corrected  on  appeal  to  the  state 
superintendent,  or  by  a  common  law  certiorari,  it  was  not  void, 
uid  the  trustees  were  not  trespassers.  The  distinction  between 
acts  which  are  erroneous,  and  may  be  corrected  by  appeal,  and 
those  which  are  actually  void,  was  properly  marked  in  Butler 
V.  Porter^  (17  John.  145.)  In  that  case,  the  justice  gave  judg- 
ment for  more  costs  than  he  was  entitled  to  by  law ;  and  it  was 
held  that  he  was  not  liable  in  trespass,  though  his  judgment  was 
erroneous,  and  might  have  been  reversed.  The  cases  on  this 
point  are  collected  and  reviewed,  in  Cowen  and  HilPs  Notes, 
978,  980,  994.  {Arid  see  Henderson  v.  Brmon,  1  Caines,  92. 
Hard  v.  Shipman,  6  Barb.  Sup.  C.  Rep.  621,  the  opinion  of 
Jiistice  Paige.) 

The  cases  cited  on  the  other  side,  are  not  analogous  to  this. 
In  Alexander  v.  jEfey/,  (7  Wend.  89,)  the  school  district  trus* 
tees  did  not  base  their  tax  list  upon  the  last  assessment  roll  of 
the  town,  as  they  were  required  by  law  to  do.  In  Baker  v. 
Freeman,  (9  Wettd.  86,)  the  trustees  of  a  school  district  issued 
their  tax  warrant  to  collect  a  tax,  voted  to  purchase  a  site  for  a 
school  house,  and  building  a  new  school  house  on  a  site  different 
from  that  on  which  the  old  school  house  stood,  without  the  pre- 
vious consent  of  the  commissioner  of  common  schools,  to  a 
change  of  the  site  of  the  school  house.  By  the  law  as  it  then 
stood,  (1  jR.  S.  479,  §  66,)  the  site  of  a  school  house  could  not 
be  altered  without  the  consent,  in  writing,  of  the  commissioner 
of  common  schools  of  the  town,  within  which  the  district  was 
situate.  Here  was  a  want  of  jurisdiction  in  the  district  to  vote 
the  tax.  The  same  principle  was  held  in  Benjamin  v.  Htdl, 
(17  Wend.  487,)  upon  the  authority  of  Baker  v.  Freeman^ 
{supra.) 

But  if  the  action  be  sustainable  on  the  facts  assumed  in  the 
objection,  it  becomes  material  to  inquire,  in  the  next  place, 
whether  the  teacher  was  legally  discharged  on  the  8d  of  Feb* 
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raary;   and  whether   such   discharge  was    not   subsequently 
waived  by  the  trustees,  and  the  original  contract  resumed. 

It  is  not  disputed,  that  the  teacher  was  regularly  employed 
on  the  18th  of  November,  1848,  for  three  months,  and  for  four 
months  if  desired ;  and  that  he  was  at  that  time  a  qualified  teacher, 
having  the  certificate  of  the  town  superintendent  of  the  town  of 
Stockholm.  He  continued  such  teacher  until  the  23d  of  Feb- 
ruary, up  to  which  time  the  rate-bill  is  made  out,  unless  the 
transaction  of  the  2d  and  8d  of  February  amounted  to  a  valid 
discharge.  The  37th  section  of  the  amendatory  school  act  of 
1^7,  {L.  p.  690,)  authorizes  the  town  superintendent  to  annul 
any  certificate  given  by  him  or  his  predecessor  in  office,  when 
he  shall  think  proper,  giving  at  least  ten  days'  previous  notice 
in  writing  to  the  teacher  holding  it,  and  to  the  trustees  of  the 
dTstrict  in  which  he  may  be  employed,  of  his  intention  to  annul 
the  same.  The  39th  section  provides  that  the  annulling  of  a 
certificate  shall  not  disqualify  the  teacher  to  whom  it  was  given, 
until  a  note  in  writing,  containing  the  name  of  the  teacher,  and 
the  time  when  his  certificate  was  annulled,  shall  be  made  and 
filed  in  the  office  of  the  town  clerk.  The  36th  section  requires 
that  the  certificate  of  qualifications  to  be  furnished  a  teacher, 
shall  be  signed  by  the  town  superintendent,  and  be  in  such  form 
as  shall  be  prescribed  by  the  state  superintendent.  It  is  re- 
quired to  be  in  writing.  The  order  annulling  the  certificate 
must  also  be  in  writing,  as  is  plainly  to  be  inferred  by  the 
terms  of  the  39th  section. 

The  town  superintendent  failed  to  comply  with  these  requi- 
sites. From  his  own  testimony,  as  stated  in  the  return,  it  ap- 
pears that  on  the  2d  day  of  February,  he  gave  notice  to  the 
teacher  and  trustees,  that  he  intended  to  annul  the  certificate ; 
and  on  the  7th,  a  similar  notice  to  the  town  clerk,  to  be  filed  in 
the  town  clerk's  office,  and  to  take  efiect  on  the  12th  of  Feb- 
ruary. It  is  true,  he  says,  that  he  examined  the  teacher  on  the 
last  of  January,  and  "  decided  him  incompetent,"  ^^  and  annulled 
his  certificate  ;"  but  the  manner  in  which  he  did  it  is  as  stated 
above.  He,  doubtless,  formed  the  mental  conclusion,  that  he 
would  annul  the  certificate,  and  gave  notice  to  that  effect 
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This  was  not  a  compliance  with  the  provisions  of  the  law.  A 
notice  of  an  intention,  to  do  an  act,  is  not  an  actual  performance 
of  the  act.  The  object  of  the  statute,  in  requiring  notice,  was 
to  fulfill  the  great  requirement  of  justice,  that  no  man  shall  be 
condemned  unheard.  The  parties  were  entitled  to  a  day  before 
the  superintendent,  of  which  they  were  to  have  ten  days'  notice. 
To  the  teacher,  it  was  a  matter  of  deep  concern,  that  he  should 
have  an  opportunity  of  resisting  a  sentence  of  degradation, 
affecting  his  character  and  his  prospects  of  usefulness  in  life. 
The  trustees  also  had  an  interest  in  knowing  whether  they  had 
a  qualified  teacher  or  not.  It  does  not  appear  that  the  superin- 
tendent made  any  order,  at  the  expiration  of  the  ten  days  men- 
tioned in  the  notice.  The  contrary  is  conclusively  to  be  in- 
ferred from  the  fact,  that  he  left  the  state  on  the  7th  of 
February,  and  did  not  return  until  three  weeks  afterwards. 
It  follows,  then,  that  the  certificate  of  the  teacher  was  not 
legally  annulled  on  the  3d  of  February,  nor,  indeed,  on  any  day 
in  that  month. 

The  trustees  had  no  power  to  dismiss  the  teacher  without 
cause,  and  against  his  consent,  before  the  expiration  of  his  con- 
tract. The  only  cause  assigned,  was  the  alledged  annulling  of 
his  certificate,  on  the  2d  of  February,  by  the  town  superintend- 
ent. As  the  certificate  was  not,  in  fact,  annulled,  there  appears 
to  be  no  cause  for  the  act  in  question.  We  are  not  aware  of 
any  law  which  vests  the  trustees  of  a  school  district  with  power, 
at  their  own  pleasure,  and  without  just  cause,  to  put  an  end  to 
the  contract  of  a  teacher,  before  the  time  limited  for  its  expi- 
ration. 

The  act  which  is  claimed  to  be  a  discharge  of  the  teacher 
was  very  irregularly  performed,  against  the  opinion  of  one  of 
the  trustees,  and  probably  of  a  majority  of  the  district.  But 
that  act,  whether  a  valid  discharge  or  not,  was  subsequently 
waived  by  the  trustees.  The  teacher,  at  the  instance  of  one  of 
the  trustees,  continued  the  school  to  the  end  of  his  term.  A 
majority  of  the  scholars  attended  the  school  to  the  end.  The  trus- 
tee by  whose  instrumentality  the  alledged  dismissal  took  plaoe^ 
resigned  his  office  on  the  7th  of  February,  Laving  held  it  long 
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enough  to  eject  the  teacher.  His  place  was  supplied  by  an- 
other, elected  by  the  district,  who,  agreeing  with  the  one  who 
dissented  from  the  removal  of  the  teacher,  formed  with  him  a 
majority  of  the  board.  They  suffered  the  teacher  to  remain 
through  his  term,  received  from  him  the  school  list  kept  by  him, 
and  from  it  made  out  the  warrant  and  tax  list.  They  received 
the  public  money  and  paid  the  teacher.  These  acts  were  a 
waiver  of  the  irregular  dismissal  of  the  teacher  on  the  3d  of 
February,  if  such  waiver  was  necessary.  They  amount  to  a 
distinct  recognition  of  the  rights  of  the  teacher,  and  a  repudia- 
tion by  the  appropriate  authority  of  the  district,  of  the  transac- 
tion of  the  third  of  February. 

It  is  again  objected,  that  the  rate  bill  and  warrant  were 
void,  because  thirty  days  had  not  elapsed  between  the  time  of 
making  them  out  and  delivering  them  to  the  collector.  The 
83d  section  of  the  act,  (p.  700,)  requires  the  trustees,  after  the 
rate  bill  shall  be  made  out  and  signed,  to  cause  notice  thereof 
to  be  signed  by  them  and  posted  in  their  district,  as  directed  in 
the  case  of  the  collection  of  district  taxes ;  and  it  is  made  the 
duty  of  the  trustees,  or  one  of  them,  or  the  teacher  to  whom  the 
moneys  in  such  rate  bill  are  payable,  at  any  time  thereafter,  to 
receive  payment  from  any  person  named  therein,  &c.  &c.  and 
by  the  82d  section,  sub.  14,  the  trustees  are  required,  after  the 
expiration  of  the  said  thirty  days,  to  deliver  such  rate  bill,  with 
the  warrant  annexed,  to  the  collector,  who  is  required  to  execute 
the  same,  &c.  The  proof  is,  that  the  warrant  and  rate  bill 
were  made  about  the  15th  of  March,  and  left  with  one  of  the 
trustees;  and  the  requisite  notices  were  also  put  up  thirty 
days  before  it  was  issued.  The  warrant  was  dated  the  16th  of 
April,  when  it  was  delivered  to  the  collector.  Whether  it  was 
signed  at  the  time  it  was  made  out  in  March,  or  not  until  April, 
when  it  was  issued,  was  not  distinctly  proved.  If  it  was  mate- 
rial that  it  should  have  been  actually  signed  thirty  days  before  it 
was  delivered  to  the  collector,  the  justice  was  authorized  to  iSnd 
that  fact  from  the  evidence.  The  material  requirement  is  the 
making  up  the  rate  bill,  and  giving  notice  thirty  days  before 
the  process  is  issued.    That  was  done  in  this  case.    The  war- 
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rant  was  also  signed  before  it  was  issued.  The  substantial 
directions  of  the  statute  were  complied  with.  At  any  rate  the 
warrant  was  not  void  because  the  trustees  omitted,  if  they  did 
omit,  the  signing  thirty  days  before  the  process  was  issued. 
The  date  is  immaterial.  The  time  when  the  thing  was  done 
can  be  shown,  notwithstanding  the  date.  The  object  of  the 
statute  is  to  afford  the  persons  assessed  an  opportunity  for 
thirty  days,  to  pay  their  respective  rates,  without  costs.  This 
opportunity  was  afforded  them. 

From  the  foregoing  considerations,  it  is  obvious  that  the  trus- 
tees did  not  contravene  the  law,  when  they  issued  the  warrant 
in  question ;  and  if  they  are  protected,  much  more  is  the  de- 
fendant Cleveland,  the  collector,  who  acted  under  them.  It  was 
enough  for  him,  that  the  trustees  had  jurisdiction  of  the  subject 
matter,  and  of  the  persons  assessed,  and  that  the  bill  and  war- 
rant were  regular  on  their  face.  {Savacool  v.  Botightonj  5 
Wend,  170.     Sheldon  v.  Van  Buskirk,  2  ComsL  473.) 

The  judgment  of  the  county  court  of  St  Lawrence  county 
must  be  reversed,  and  that  of  the  justice  a£5rmed.(a) 

(«)  See  Munson  y.  Hagerman,  (6  How.  Pr,  Rep.  228 ;)  Selkirk  v.  Waters, 
{Id,  296.) 


Foster  vs.  Cleveland  and  others. 

¥ 

The  testimony  in  this  cause  was  the  same  as  in  the  preceding, 
except  that  in  this  it  was  proved  positively  that  the  warrant  and 
rate-bill  were  in  fact  signed,  at  the  time  they  were  made  out  on 
the  12th  or  14th  of  March,  which  was  more  than  80  days  before 
they  were  delivered  to  the  officer. 

The  judgment  of  the  county  court  of  St.  Lawrence  county 
was  reversed,  and  that  of  the  justice  affirmed. 
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Armstrong  vs.  McDonald. 

A  plaintiff  who  asserts  that  a  minor  is  his  son,  and  that  he  is  therefore  entitled 
to  recover  fVom  the  defendant  the  value  of  the  labor  which  the  minor  has 
performed  for  him,  must,  if  the  defendant  deny  the  relationship,  prove  that 
the  minor  is  his  legitimate  son. 

This  he  can  not  do,  wKhont  giving  some  evidence  of  a  marriage  with  the 
mother  of  the  minor  previous  to  the  birth  of  the  minor. 

The  declarations  of  the  plaintiff  and  his  wife,  upon  that  subject,  are  not  evi- 
dence in  favor  of  the  plaintiff.  Nor  is  the  testimony  of  a  witness,  that  the 
plaintiff  is  the  father  of  the  witness  and  of  the  minor,  sufficient. 

When  a  minor  makes  a  contract  for  his  services,  on  his  own  account,  and  the 
father  knows  of  it,  and  makes  no  objection,  it  seems  there  is  an  implied  as- 
sent that  the  son  shall  have  his  earnings. 

This  was  an  appeal,  brought  by  the  defendant  John  L.  Arm- 
strong, from  a  judgment  entered  against  him  in  the  St.  Lawrence 
county  court,  in  February,  1850,  in  favor  of  the  plaintiflF  John 
McDonald,  affirming  the  judgment  of  Horace  Fenton,  esquire,  a 
justice  of  the  peace  of  said  county,  rendered  in  June,  1849, 
in  favor  of  the  plaintiff.  The  material  facts  in  the  case  appear 
in  the  opinion  of  the  court. 

Myers  ^  Baldwin,  for  the  appellant. 

/  Reddington,  for  the  respondent. 

By  the  Court,  Cady,  J.  Duncan  McDonald,  an  infant,  came 
from  Canada,  and  hired  himself  to  the  defendant  as  a  laborer. 
He  commenced  working  for  the  defendant  in  June,  1848,  and 
between  that  time  and  May,  1849,  he  worked  for  the  defendant 
between  seven  and  eight  months.  During  that  time  he  received 
from  the  defendant  money,  clothing,  &c.  to  the  amount  of  about 
$52.  At  his  request,  John  McDonald,  the  plaintiff,  a  resident 
in  Canada,  and  who  claimed  to  be  the  father  of  Duncan,  com- 
menced this  action  to  recover  the  value  of  the  labor  performed* 
by  Duncan.    The  defendant,  in  his  answer,  denied  that  he  was 
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indebted  to  the  plaintiff.  He  denied  that  the  plaintiff  was  the 
father  of  Duncan,  and  entitled  to  his  services.  He  alledged  that 
he  had  paid  Duncan  the  full  value  of  his  services,  and  that  the 
plaintiff  allowed  the  said  Duncan  to  contract  for  himself,  and 
receive  pay  for  his  labor. 

One  question  is,  did  the  plaintiff  give  sufficient  evidence  that 
he  was  the  father  of  Duncan  McDonald?  He  gave  no  evidence 
of  a  marriage  with  any  one.  He  gave  no  evidence  that  he  had, 
previous  to  the  birth  of  Duncan  McDonald,  lived  with  any  woman 
as  his  wife.  Unless  the  plaintiff  was  married  before  the  birth 
of  Duncan  McDonald,  he  could  not  be  entitled  to  recover  from 
the  defendant.  Of  such  marriage  he  gave  no  evidence.  Duncan 
McDonald  testified,  that  his  mother  and  the  plaintiff  had  told 
him  that  the  plaintiff  was  his  father ;  that  he  had  lived  with  the 
plaintiff  as  his  father.  That  may  all  be  true,  and  the  plaintiff 
not  be  entitled  to  recover.  The  declarations  of  his  father  and 
mother  were  not  evidence  in  favor  of  the  plaintiff. 

Roderick  McDonald  testified  that  the  plaintiff  was  the  father  of 
the  witness,  and  the  father  of  Duncan  McDonald.  He  swore  to 
a  fact  not  within  his  knowledge ;  but  the  fact  may  be  true,  and 
yet  the  plaintiff  never  have  been  married. 

In  the  case  of  77ie  Inhabitants  of  Raytiham  v.  The  Inhab- 
itants of  Cantortj  (3  Pick.  293,)  on  a  question  as  to  the  settle- 
ment of  a  female  pauper,  depending  on  the  validity  of  her  mar- 
riage, it  was  held  that  proof  of  a  marriage  de  facto  in  another 
state,  is  sufficient  to  throw  the  burthen  of  proof  on  the  party  im- 
peaching its  validity.  That  case  shows,  that  to  charge  the  in- 
habitants of  a  town  with  the  support  of  a.  female  pauper,  on 
account  of  her  marriage  with  a  certain  person,  evidence  of  the 
marriage  must  be  given.  In  this  case,  the  plaintiff  comes  into 
court  and  affirms  that  Duncan  McDonald  is  his  son ;  that  he  is, 
therefore,  entitled  to  recover  from  the  defendant  the  value  of  the 
labor  which  Duncan  has  performed  for  the  defendant.  The  de- 
fendant answers,  Duncan  is  not  your  son.  This  threw  upon  the 
plaintiff  the  necessity  of  proving  that  Duncan  was  his  legitimate 
son ;  and  that  he  could  not  do,  without  giving  some  evidence  of 
a  marriage.    And  as  he  gave  no  evidence  for  the  purpose  of 
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proying  a  marriage,  I  am  of  opinion  that  the  judgments  of  the 
justice  and  of  the  county  court  ought  to  be  reversed. 

Again ;  according  to  the  testimony  of  Duncan  McDonald,  he 
left  the  service  of  the  plaintiff  in  March,  1848.  He  worked 
where  he  pleased  for  two  months  in  Canada,  and  in  May,  1848, 
left  Canada,  and  came  into  the  county  of  St.  Lawrence.  He 
worked  for  various  persons  till  the  8th  of  June,  1848,  and  com- 
menced work  for  the  defendant,  and  worked  for  him  before  May, 
1849,  7i  months.  He  went  home  during  that  period  two  or 
three  times.  The  plaintiff  at  no  time  gave  the  defendant  notice 
that  he  should  claim  pay  for  the  work  of  Duncan  McDonald,  nor 
had  he,  down  to  the  time  of  trial,  set  up  any  claim  to  be  paid  for 
the  work  performed  by  Duncan  McDonald  for  any  person  other 
than  the  defendant,  in  the  county  of  St.  Lawrence.  He  was  in- 
formed that  Duncan  McDonald  was  coming  into  this  state.  He 
did  not  consent  to  it,  but  he  made  no  effort  to  induce  him  to  re- 
turn into  Canada ;  nor  did  he  give  any  notice  to  any  one  not  to 
employ  or  pay  Duncan  for  his  labor,  but  applied  to  Duncan  for ' 
money,  and  promised  him  a  horse  if  he  woidd  let  him  have 
money :  thus  treating  him  as  a  person  who  had  a  right  to  act 
for  himself. 

Li  the  case  of  Whiting  v.  Earl  and  Trustee,  {SPick.  202,) 
it  was  said  by  the  court,  ^^  We  go  so  far  as  to  say,  that  when  a 
minor  son  makes  a  contract  for  his  services  on  his  own  account, 
and  the  father  knows  of  it,  and  makes  no  objection,  there  is  an 
implied  assent  that  the  son  shall  have  his  earnings."  The  plain- 
tiff knew  that  Duncan  McDonald  had  left  Canada,  and  was  in 
this  state.  He  made  no  effort  to  make  him  return,  and  gave  no- 
tice to  no  one  that  he  should  claim  pay  for  Duncan's  labor.  It 
appears  that  this  action  was  commenced  at  the  request  of  Dun- 
can ;  and,  evidently,  for  no  purpose  but  to  defraud  the  defendant 
out  of  the  payments  made  by  him  to  Duncan.  I  am  of  opinion 
that  the  justice  erred,  in  deciding  that  no  part  of  the  defendant's 
account  could  legally  be  allowed,  except  for  actual  necessaries ; 
and  upon  that  ground,  also,  the  judgment  of  the  justice,  and  of 
the  county  court,  ought  to  be  reversed. 

Judgment  reversed. 
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Held  that  a  motion  for  a  new  trial  on  the  ground  of  newly  discoTered  evi- 
dence and  surprise,  in  an  action  commenced  after  the  first  day  of  July, 
1848|  was  properly  heard  at  a  special  term ;  ^  359  of  the  code  of  1848,  pro- 
viding that  all  motions  may  be  made  at  a  special  term,  except  on  appeals. 

Before  that  time  all  motions  for  a  new  trial  on  account  of  irregularity  and 
newly  discovered  evidence  were,  by  rule  47  of  the  rules  at  law  of  the  su- 
preme court,  established  at  July  term,  1847,  declared  to  be  enumerated 
motions.  • 

In  an  action  commenced  before  the  first  of  July,  1848,  and  then  pending,  the 
right  to  appeal  Arom  an  order  made  at  the  special  term  must  depend  upon 
the  9th  section  of  the  "  act  to  facilitate  the  determination  of  existing  suits 
in  the  courts  of  this  state ;"  {Laws  o/1848,  ch,  880,)  and  that  section  gives 
the  right  of  appeal  fVom  such  orders  as  "  involve  the  merits  of  the  action." 

An  order  granting  a  new  trial,  on  the  ground  of  newly  discovered  evidence 
and  for  surprise,  does  not  involve  the  merits  of  the  action.  The  new  trial 
is  granted  to  ascertain  what  the  merits  of  the  action  are. 

The  right  of  appeal,  where  the  action  was  commenced  after  the  first  of  July, 
1848,  depends  upon  the  849th  section  of  the  code  of  1849. 

That  section  gives  the  right  of  appeal  from  an  order  made  by  a  single  judge, 
in  four  specified  cases  only.  1st.  Where  the  order  grants  or  reAises  a  pro- 
visional remedy.  2d.  When  the  order  involves  the  merits  of  the  action,  or 
some  part  thereof.  8rd.  When  the  order  decides  a  question  of  practice, 
which  in  effect  determines  the  action  without  a  trial,  or  precludes  an  appeal. 
4th.  When  the  order  is  made  upon  a  summary  application  in  an  action  after 
Judgment,  and  afiects  a  substantial  right. 

An  appeal  is  not  authorized  by  the  code  upon  the  decision  of  a  motion  which 
involves  a  mere  question  of  practice,  and  is  addressed  to  the  &vor  and 
discretion  of  the  court. 

This  was  an  appeal  from  an  order  made  by  Mr.  Justice  Wil- 
lard  at  the  St.  Lawrence  special  term  in  August,  1849,  grant- 
ing a  new  trial  in  this  cause  to  the  defendant  Chittenden,  on 
the  ground  of  newly  discovered  evidence  and  surprise,  with 
costs  to  abide  the  event.  {Reported  in  4  Howard? s  Pract. 
Rep.  265.)  The  facts  of  the  case  appear  in  the  opinion  of  the 
court. 
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James  ^  Browuy  for  the  plaintiff. 

W,  A.  Dart,  for  the  defendants- 

By  the  Court,  Cady,  J.  In  February,  1848,  the  plaintiff 
was  in  the  village  of  Hopkinton,  in  the  county  of  St.  Lawrence. 
He  was  armed  with  two  pistols,  one  of  which  had  on  it  a  dirk. 
A  number  of  persons  were  following  him,  seeling  to  arrest 
him,  on  suspicion  that  he  had  committed  some  crime  at  Cham- 
plain,  in  the  county  of  Clinton ;  but  no  one  who  was  in  pursuit 
of  him  had  any  warrant  against  him ;  he  threatened  to  kill  any 
one  who  attempted  to  lay  hands  on  him.  He  supposed  they 
wished  to  arrest  him  to  take  him  to  Canada ;  he  made  a  thrust  at 
s  person  by  the  name  of  Laughlin,  and  also  at  Alonzo  A.  Green, 
a  constable  and  one  of  the  defendants,  with  a  dirk,  and  then 
the  defendant,  Clark  S,  Chittenden,  who  was  present  and  was 
a  magistrate,  ordered  the  persons  present  to  arrest  the  plain- 
tiff. Afterwards  an  application  was  made  to  Isaac  R.  Hopkins, 
Esq.  who  issued  a  warrant  in  these  words : 

"  St.  Lawrence  county,  ss.  To  any  constable  of  said  county, 
greeting :  Tou  are  commanded  in  the  name  of  the  people  of  the 
state  of  New-York,  to  apprehend  Burr  Seeley  and  forthwith  to 
bring  him  before  me,  to  answer  a  complaint  for  swindling  in 
Montreal,  made  before  me  by  Horatio  A.  Nelson.  Hopkinton, 
February  23, 1848.  Isaac  R.  Hopkins,  J.  P." 

That  warrant  was  delivered  to  the  defendant  Green,  by  virtue 
of  which  he  attempted  to  arrest  the  plaintiff,  who  fled,  and  would 
not  submit  to  be  arrested.  A  gun  was  put  into  the  hands  of 
the  defendant  Green,  who  was  by  a  number  of  persons  told  to 
shoot — and  he  did  so,  by  which  the  plaintiff  was  so  severely 
wounded  in  one  of  his  legs  that  amputation  became  necessary, 
and  he  made  a  cripple  for  life ;  and  for  that  injury  this  action 
was  brought,  and  a  verdict  rendered  for  the  plaintiff  for  $2000 
damages. 

The  trial  was  commenced  on  Saturday,  the  23d  day  of  June, 
1849,  and  the  plaintiff  rested  his  cause  about  noon  on  that  day, 
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at  which  time  there  was  little  or  no  evidence  against  the  de- 
fendants Clark  S.  Chittenden  and  Artemas  Kent,  and  a  motion 
was  then  made  on  their  behalf  that,  as  to  them,  the  plaintiff 
should  be  nonsuited,  which  motion  was  denied,  and  the  counsel 
for  those  defendants  excepted.  At  that  time,  if  it  could  be  said 
that  there  was  any  evidence  against  either  of  those  defendants, 
there  was  the  most  against  Artemas  Kent ;  and  yet,  as  to  him, 
the  plaintiff  was  nonsuited,  after  all  the  evidence  in  the  cause 
was  closed. 

On  Monday,  after  the  defendants  rested,  the  plaintiff  called 
Isaac  Young  as  a  witness,  who  testified,  in  substance,  that 
he  was  present  at  the  time  the  plaintiff  was  shot,  but  did 
not  see  the  defendant  Clark  S.  Chittenden  at  that  time,  but  saw 
him  four  or  five  minutes  before.  Witness  was  coming  from  the 
"bam ;  he  met  Clark  S.  Chittenden  going  from  the  tavern  to- 
wards the  store.  Green  stood  a  little  back  from  the  hay-scales 
towards  the  store ;  had  nothing  in  his  hands  at  that  time  ;  had 
a  gun  soon  after.  Just  before  witness  passed  Chittenden,  he 
turned  round  and  said  shoot ;  turned  towards  the  tavern  and 
passed  along ;  that  he  was  within  four  or  five  feet  of  him ;  he 
spoke  pretty  loud,  so  that  they  could  hear  him  four  or  five  rods; 
that  he  heard  Chittenden  say  to  Howe,  to  lock  up  the  horse ; 
four  or  five  were  standing  by;  the  horse  was  then  standing 
Tinder  the  shed. 

In  August,  1849,  at  a  special  term  of  this  court  held  at  Can- 
ton, in  the  county  of  St.  Lawrence,  before  Mr.  Justice  Willard, 
a  motion  was  made  on  the  part  of  Clark  S.  Chittenden,  for  a 
new  trial  upon  a  bill  of  exceptions  in  the  case,  and  upon  an 
aflSdavit  showing  that  the  said  defendant  had,  after  the  trial, 
discovered  material  evidence  not  known  to  him  at  the  time  of 
the  trial,  and  showing  that  the  testimony  given  by  Isaac  Young 
could  not  be  true,  and  that  it  was  altogether  a  surprise  upon  the 
defendant,  Clark  S.  Chittenden. 

Justice  Willard  granted  a  new  trial,  on  the  grou^id  of  newly 
discovered  evidence  and  surprise;  and  from  that  order(a)  an 

(a)  Reported  in  4  Hmoard't  Prod.  JUp.  265, 269. 

Vol.  X.  89 
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appeal  has  been  made  by  the  plaintiff  to  the  court  at  a  general 
term. 

Various  objections  have  been  made  to  the  said  order.  First, 
that  the  motion  made  before  Justice  Willard  was  an  enumerated 
motion,  and  could  not  be  made  at  a  spqoial  term ;  and  in  support 
of  this  objection  the  49th  rule  of  the  supreme  court  of  1847, 
2  Coweitj  586,  and  2  Caines,  94,  have  been  referred  to.  The  last 
case  {Chandler  and  wife  v.  Trat/ardj)  shows  that  a  motion  for 
a  new  trial  for  newly  discovered  evidence  is  an  enumerated  mo- 
tion, and  the  other  {Anon.)  shows  that  a  motion  for  a  new  trial, 
on  account  of  irregularity  and  newly  discovered  evidence,  is  an 
enumerated  motion. 

But  when  these  decisions  were  made  there  were  no  special 
terms  of  the  supreme  court,  but  there  were  rules  of  court  de- 
claring what  should  be  enumerated,  and  what  non-enumerated 
motions,  and  on  what  days  non-enumerated  motions  might  be 
heard. 

Special  terms  were  first  authorized  in  1830,  {Laws  of  1830, 
ch.  185,)  and  what  motions  were  non-enumerated,  depended  upon 
the  rules  of  the  court. 

Whether  rule  49  of  1847  applies  to  this  action  may  depend 
upon  the  time  when  it  was  commenced ;  the  papers  before  the 
court  do  not  show  when  the  action  was  commenced.  If  it  was 
commenced  after  the  first  day  of  July,  1848,  there  can  be  no 
doubt  that  the  motion  was  properly  heard  at  a  special  term,  for 
by  the  359th  section  of  the  code  of  1848,  all  motions  might  be 
made  at  a  special  term  except  on  appeals.  That  section,  how- 
ever, was  not  applicable  to  actions  commenced  before  the  code 
took  effect.  No  presumption  is  to  be  indulged  for  the  purpose 
of  making  a  proceeding  erroneous.  We  are,  therefore,  to  take 
it  for  granted  that  this  action  was  commenced  after  the  first  of 
July,  1848. 

But  suppose  the  action  was  commenced  before  that  day ;  then 
the  order  granting  a  new  trial  was  not  one  from  which  the  plain- 
tiff could  appeal, 

His  right  to  appeal  must  depend  upon  the  9th  section  of  the 
-act  to  facilitate  the  determination  of  existing  suits  in  the 


1851.]  IN  THE  SUPREME  COUET.  307 


Seeley  v.  Chittendeii. 


courts  of  this  state ;"  {Laws  of  nst  session,  ch,  380,)  and  that 
section  gives  the  right  of  appeal  from  such  orders  as  "involve 
the  merits  of  the  action."  An  order  granting  a  new  trial  on 
the  groond  of  newly  discovered  evidence  and  for  surprise,  does 
not  involve  the  merits  of  the  action.  The  new  trial  is  granted 
to  ascertain  what  the  merits  of  the  action  are. 

If  the  action  was  commenced  before  the  first  of  July,  1848, 
the  appeal  must  be  dismissed ;  and  if  commenced  after  that  day 
the  right  of  appeal  depends  upon  the  349  th  section  of  the  code 
of  1849.  That  section  gives  the  right  of  appeal  from  an  order 
made  by  a  single  judge,  in  four  specified  cases  only : 

1st.  "  When  the  order  grants  or  refuses  a  provisional  reme- 
dy." What  is  meant  by  a  provisional  remedy  is  shown  by  sec- 
tion 244.  The  order  in  this  case  neither  granted  nor  refused  a 
provisional  remedy. 

2d.  "  When  the  order  involves  the  merits  of  the  action,  or 
some  part  thereof."  The  order  in  this  case  does  not  involve  the 
merits  of  the  action  or  any  part  thereof 

Bd.  "  When  the  order  decides  a  question  of  practice  which  in 
effect  determines  the  action  without  a  trial,  or  precludes  an  ap- 
pealJ^  The  order  in  this  case  does  not  determine  the  action,  or 
preclude  an  appeal  for  any  previous  proceeding  in  the  cause. 

4th.  "  When  the  order  is  made  upon  a  summary  application 
in  an  action,  after  judgment,  and  affects  a  substantial  right." 
The  order  in  this  case  is  not  of  that  character. 

The  2d  subdivision  of  the  11th  section  gives  a  right  of  appeal 
to  the  court  of  appeals,  from  a  final  order  made  by  the  supreme 
court,  the  superior  court  of  the  city  of  New- York,  or  the  court 
of  common  pleas  of  the  city  and  county  of  New- York,  affecting 
a  substantial  right  made  in  a  special  proceeding,  or  upon  a  sum- 
mary application  in  an  action,  after  judgment. 

In  the  case  of  Sherman  and  others  v.  Felt  and  others^ 
(2  Comst  186,)  an  order  in  the  late  court  of  chancery  had  been 
made,  taking  the  bill  as  confessed;  and,  upon  an  ex  parte  hear- 
ing, the  chancellor  granted  a  final  decree  which  was  duly  en- 
tered in  May,  1847.  In  September,  1847,  the  supreme  court 
at  a  special  term,  on  a  motion  made  by  the  defendants,  set 
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aside  the  order  taking  the  bill  as  confessed,  and  all  subsequent 
proceedings.  A  motion  was  afterwards  made  by  the  complain- 
ants at  a  special  term,  to  set  aside  the  order  of  the  supreme 
court ;  that  motion  was  denied.  An  application  to  re-hear  was 
made  at  a  general  term  of  the  supreme  court,  and  that  motion 
was  denied ;  and  from  that  order  the  complainants  appealed  to 
the  court  of  appeals,  and  that  court  dismissed  the  appeal ;  and 
heldj  that  the  motion  involved  a  mere  question  of  practice  and 
was  addressed  to  the  favor  and  discretion  of  the  court,  and  that 
the  appeal  was  not  authorized  by  the  code. 

So  in  this  case,  the  motion  for  a  new  trial  was  addressed  to 
the  favor  and  discretion  of  the  court ;  and  if  the  order  granting 
a  new  trial  was  one  from  which  an  appeal  could  be  had,  the 
order  ought  not  to  be  disturbed  unless  some  well  settled  rule  of 
law  has  been  violated.  And,  although  the  attack  upon  the 
plaintiff  was  without  excuse,  there  is  much  reason  to  believe 
that  the  defendant  Chittenden  ought  not  to  be  made  responsi- 
ble without  another  trial.  I  am,  therefore,  of  opinion,  that  the 
appeal  be  dismissed,  but  without  costs. 

Order  affirmed. 


Dutchess  General  Term,  January,  1861.   McCoun^  Morse^ 
and  Browru,  Justices. 

!  J»,  ^      Wilson  and  Thompson,  executors,  &c.  vs.  The  Baptist  Edu- 

lOb  813  CATION  SoCIETY  OF  THE  StATE  OP  NeW-YoRK. 

By  the  common  law,  contracts  were  distingnished  as  agreements  by  specialty, 
or  such  as  were  under  seal ;  and  agreements  by  parol,  which  included  such 
as  were  reduced  to  writing,  but  not  under  seal. 

In  a  contract  under  seal,  no  consideration  need  appear,  to  make  it  obligatory. 
The  seal  affixed  to  the  instrument  was,  of  itself,  evidence  of  a  sufficient 
consideration.  But,  in  a  contract  by  parol,  a  consideration  must  appear,  to 
give  it  vitaUty. 
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It  was  a  good  defense  to  an  action  upon  a  specialtji  that  the  consideration 
was  illegal,  or  that  it  was  obtained  by  fraud  j  but  a  mere  failure  or  want  of 
consideration!  formed  no  defense. 

The  revised  statutes,  (2  R.  S.  328,  4  97,  2<f  erf.)  have  modified  this  rule  of  the 
common  law ;  and,  in  respect  to  pleading  a  failure  of  consideration  to  an  ac- 
tion on  an  instrument,  executed  since  the  revised  statutes  took  effect,  there 
is  now  no  distinction  between  an  instrument  with  a  seal,  and  one  without  a 
seal.  • 

But,  it  seemSf  that  those  statutes  must  receive  a  more  restricted  construction, 
when  applied  to  antecedent  agreements  under  sealy  than  they  wiU  require  in 
relation  to  contracts  entered  into  since  they  were  passed. 

A  sufficient  consideration  for  a  promise  arises  wherever,  by  the  act  of  the 
promisee,  a  benefit  results  to  the  promisor,  or,  at  his  request,  to  a  third  per- 
son J  or,  if  the  promisee  sustains  any  loss  or  inconvenience ,  or  subjects  himself 
to  any  charge  or  obligation,  at  the  instance  of  the  promisor ^  although  such 
promisor  obtains  no  advantage  therefVom. 

Toluntary  agreements  and  promises,  however  reasonable  the  expectation 
from  them  of  gifts  or  disbursements,  even  to  public  uses,  when  made  with- 
out consideration,  are  not  to  be  enforced  as  contracts. 

An  instrument,  signed  and  sealed  by  the  maker,  after  several  recitals,  pro- 
ceeded as  follows :  "  And  whereas,  they  [the  promisees]  have  resolved,  that 
any  person  placing  one  thousand  dollars  in  the  Ainds  of  the  society  at  their 
disposal,  the  interest  of  which  shall  be  appropriated  to  the  support  of  a 
student  at  their  institution  at  Hamilton,  shall  be  regarded  as  having  en- 
dowed a  scholarship  to  be  perpetuated  for  ever.  For  the  above  named  pur- 
pose, I  hereby  promise  to  pay,  or  cause  to  be  paid,  to  the  trustees  of  the 
Baptist  Education  Society  of  the  state  of  New- York,  at  my  decease,  one 
thousand  dollars,  to  endow  a  scholarship,  to  be  known  by  the  name  of  the 
*  Rebecca  Thompson  Scholarship.' "  Hdd,  that  it  must  be  regarded  as  a 
promise  to  make  a  gift  of  a  sum  of  money,  at  a  future  time,  without  any 
consideration  to  support  it.    McCoun  J.  dissented. 

Surrogate's  courts  are  courts  of  peculiar  and  special  Jurisdiction.  Their 
powers  are  defined  in  title  1,  chap.  2,  part  8,  of  the  revised  statutes. 

Claims  against  the  estate  of  a  deceased  person,  which  are  disputed  or  doubted, 
must  be  established  by  the  judgment  of  a  court  of  common  law,  accprding  to 
the  86th  and  87th  sections  of  title  8,  chap.  6,  part  2,  of  the  revised  statutes; 
or,  in  a  suit  commenced  by  ordinary  process,  before  they  can  be  regarded 
as  debts  against  the  estate,  so  as  to  entitle  them  to  the  cogni^wice  of  the 
surrogate. 

A  surrogate  has  no  jurisdiction  or  authority,  upon  the  final  accounting  of  an 
executor,  to  make  a  decree  for  the  payment  of  the  money  mentioned  in  an 
instrument  executed  by  the  testator,  where  the  same  is  disputed,  and  the 
liability  of  the  executor  to  pay  the  amount  denied ;  and  no  judgment  has 
been  obtained  for  its  recovery. 
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This  was  an  appeal  from  a  decree  of  the  surrogate  of  the 
county  of  Dutchess,  pronounced  on  the  11th  day  of  March,  1850, 
by  which  the  appellants,  executors  of  Rebecca  Thompson,  de- 
ceased, were  ordered  and  directed  to  pay  to  the  Baptist  Educa- 
.  tion  Society  of  the  state  of  New-Tork,  the  respondents,  the  sum 
of  $1234,  being  the  amount  of  a  certain  instrument  in  writing, 
under  the  hand  and  seal  of  the  said  Rebecca  Thompson,  dated  the 
19th  day  of  April,  1843,  payable  to  the  trustees  of  the  Baptist 
Education  Society  of  the  state  of  New- York,  to  endow  a  scholar- 
ship. From  this  decree  the  executors  appealed.  The  facts  of 
the  case  are  suflficiently  stated  in  the  opinion  of  the  court. 

W.  Eno,  for  the  appellants. 

A.  B,  Capwell,  for  the  respondents. 

By  the  Court,  Brown,  J.  I  shall  examine  the  two  princi- 
pal questions  discussed  upon  the  argument  of  this  cause.  1st. 
Whether  the  bond  claimed  by  the  respondents,  for  the  sum  of 
$1000,  and  which  the  surrogate  adjudged,  by  his  decree,  should 
be  paid  out  of  the  proceeds  of  the  estate,  is  a  valid,  legal  claim, 
against  the  appellants.  And,  2d.  Whether  the  surrogate,  upon 
the  proceedings  for  the  final  accounting,  had  jurisdiction  and 
authority  to  make  a  decree  for  the  payment  of  the  money  men- 
tioned in  the*  bond,  when  the  same  was  disputed,  and  the  liabil- 
ity of  the  appellants  to  pay  the  amount  claimed ;  and  no  judg- 
ment had  been  obtained  for  its  recovery. 

The  case  comes  before  this  court,  upon  an  appeal  from  a 
decree  of  the  surrogate  of  the  county  of  Dutchess.  The  appel- 
lants are  the  executors  of  the  will  of  Rebecca  Thompson, 
deceased;  who,  after  the  lapse  of  eighteen  months  from  the 
time  of  granting  letters  testamentary,  applied  by  petition  to 
render  a  final  account  of  their  proceedings,  according  to  the  70th 
section  of  the  act,  (2  R.  S,  35,  2d  ed.)  concerning  "  the  duties 
of  executors  and  administrcUors  in  rendering  an  account,^^  &c. 
The  respondents  were  made  parties  to  the  proceedings,  in  res- 
pect to  a  legacy  given  them  by  the  will ;  and  they  are  also 
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named  in  the  citation  as  creditors  of  the  testatrix.  Upon  the 
hearing  and  examinafion  before  the  surrogate,  the  respondents 
presented,  and  claimed  to  be  allowed  and  paid,  the  amount  due 
for  principal  and  interest,  upon  a  bond,  dated  April  29th,  1843, 
by  "which  the  testatrix  promised  to  pay  to  the  respondents,  at 
her  decease,  "$1000,  to  endow  a  scholarship,  to  be  known  by 
the  name  of  the  Rebecca  Thompson  scholarship."  T^:  waa  aftalfii? 
in  the  usual  manner ;  the  signature  was  proved  to  be  in  her 
hand-writing ;  and  the  body  of  the  instrument  was  also  proved 
to  be  in  the  hand-writing  of  Mr.  Kendrick,  then  the  secretary  of 
the  Baptist  Education  Society,  and  who  is  since  deceased.  The 
respondents  also  gave  in  evidence,  the  declarations  of  the  testa- 
trix, that  Mr.  Kendrick  had  been  there,  and  she  had  given  a 
bond,  payable  at  her  death,  to  endow  a  scholarship  in  the  Ham- 
ilton institution.  The  due  execution  of  the  bond,  the  objects 
for  which  it  was  given,  and  the  consideration — ^if  any — ^upon 
which  the  promise  must  rest,  admit  of  no  dispute.  There  was 
no  evidence,  however,  that  it  had  ever  before  been  presented  to 
the  executors,  as  a  claim  against  the  estate,  or  any  proceedings 
instituted,  or  judgment  rendered  for  its  recovery. 

The  common  law  distinguishes  contracts  into  agreements  by 
specialty,  and  agreements  by  parol.  If  merely  written,  and  not 
under  seal,  they  are  by  parol ;  and  before  they  can  be  enforced, 
a  consideration  must  be  proved.  The  solemnity,  and  delibera- 
tion, observed  in  the  execution  of  a  specialty,  gave  the  transac- 
tion under  that  code,  an  importance,  and  a  character  which  was 
withheld  from  a  simple  contract.  For,  between  the  two,  there 
was  this  manifest  difference;  in  a  contract  by  parol,  a  considera- 
tion must  appear,  to  give  it  vitality  ;  while,  in  a  contract  under 
seal,  no  consideration  need  appear,  to  make  it  obligatory.  The 
peal  affixed  to  the  instrument,  was  itftelf  evidence  of  a  sufficient 
consideration.  It  was  a  good  defense  to  an  action  upon  a 
specialty^  that  the  consideration  was  illegal,  or  that  it  was  ob- 
tained by  fraud ;  but  a  mere  failure,  or  a  want  of  consideration, 
formed  no  defense.  (2  Wilsarij  347.  2  John.  177.  Dorian  v. 
Sammis,  reported  in  a  note  to  this  case.  20  Id.  130.)  The  re- 
vised statutes  have  modified  this  rule  of  the  old  law.    The  dig- 
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nity  of  a  seal  has  been  greatly  impaired,  and  the  distinction 
between  contracts  under  seal,  and  contracts  by  parol,  in  its  most 
essential  aspect,  has  been  taken  away.  "  In  every  a<5tion  upon 
a  sealed  instrument,  and  when  a  set-off  is  founded  upon  a  sealed 
instrument,  the  seal  thereof  shall  only  be  presumptive  evidence 
of  a  sufficient  consideration,  which  may  be  rebutted  in  the  same 
manner,  and  to  the  same  extent,  as  if  such  instrument  was  not 
sealed."  (2  R.  S.  328,  §  97,  2d  ed,)  In  Case  v.  Bmighion, 
(11  Wend,  107,)  one  of  the  questionsof  law  was,  whether  the 
failure  of  consideration  could  be  pleaded  to  an  action,  brought 
upon  a  sealed  instrument ;  Chief  Justice  Savage  delivered  an 
opinion  in  the  affirmative,  declaring  that  in  this  respect,  there 
is  now  no  distinction  between  an  instrument  with  a  seal,  or 
without  one.  Such  was  also  the  judgment  of  the  court  in  Mc- 
Curete  v.  Stevens,  (13  Wend,  527  ;)  in  Russel  v.  Rogers,  (15 
Id,  351;)  in  Mann  v,  Eckford!s  Executors,  (15 /d.  502;)  and 
in  Tallmadge  v.  Wallis,  (25  Id,  107.)  In  the  case  of  Mann 
V.  EckfordJs  Executors,  (15  Id.  519,)  Mr.  Justice  Bronson 
noticed  the  distinction  to  be  taken  in  the  application  of  the  rule 
laid  down  in  the  statute,  to  sealed  contracts  made  anterior  to 
the  time  it  took  effect,  and  those  made  since-  "So  far,"  he 
says,  "  as  this  statute  goes  only  to  the  remedy  of  the  contract- 
ing parties,  there  can  be  no  very  great  evil  in  applying  it  to 
sealed  obligations,  executed  prior  to  the  revision.  But  in 
making  the  application,  care  must  be  taken  that  we  do  not  go 
beyond  the  form  of  the  remedy,  and  interfere  with  the  obliga- 
tion of  the  contract.  It  is  a  familiar  principle  in  jurisprudence, 
that  a  statute  shall  not  have  a  retrospective  effect,  so  as  to  de- 
stroy a  vested  right ;  and  this  principle  of  natural  justice,  so  far 
as  relates  to  the  obligation  of  contracts,  is  recognized  and 
enforced,  by  the  constitution  of  the  United  States.  This  stat- 
ute must,  I  think,  receive  a  more  restricted  construction,  when 
applied  to  antecedent  agreements  under  seal,  than  it  will  re- 
quire in  relation  to  contracts  entered  into  since  the  act  was 
passed."  The  bond  to  pay  the  sum  of  $1000  to  the  respond- 
ents, was  made  since  the  passage  of  the  act,  and  must,  there- 
fore, be  subject  to  its  provisions,  as  well  in  respect  to  the  evi- 
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deBce  and  the  form  of  the  remedy,  as  to  the  obligation  of  the 
contract.  The  consideration  is  open  to  inquiry  and  examination, 
to  the  same  extent  as  if  it  was  a  contract  by  parol.  And  if  that 
essential  element  is  wanting,  the  power  of  the  respondents  to 
enforce  it  must  fail. 

The  rule  in  regard  to  the  sufficiency  of  the  consideration,  is 
thus  stated  by  Chitty,  in  his  work  on  contracts,  {5th  Am.  ed. 
p.  29.)  "  It  may  arise  either — 1st.  By  reason  of  a  benefit  re- 
sulting to  the  party  promising,  or  at  his  request  to  a  third  per- 
son, by  the  act  of  the  promisee.  2d.  On  occasion  of  the  latter 
sustaining  any  loss  or  inconvenience,  or  subjecting  himself  to 
any  charge  or  obligation,  at  the  instance  of  the  person  making 
the  promise,  although  such  person  obtain  no  advantage  there- 
from." If  the  contract  or  promise  in  question  is  examined  by 
the  light  of  this  rule,  it  will  be  difficult  to  find  any  considera- 
tion upon  which  it  can  stand.  The  instrument  recites,  that  the 
respondent  has  assumed  the  charitable  education  of  certain 
young  men  for  the  gospel  ministry,  and  has  incurred,  and  is 
liable  to  incur,  much  expense  thereby.  But  it  does  not  assert 
that  it  has  taken  upon  itself  this  burden,  at  the  request  of  the 
obligor,  or  upon  the  faith  of  the  undertaking  contained  in  the 
bond.  It  also  recites  a  resolution  of  the  respondent,  to  regard 
any  person  who  should  place  $1000  at  its  disposal,  as  having^^ 
endowed  a  scholarship,  to  be  perpetuated  forever.  But  it  will 
hardly  be  claimed  that  an  agreement  to  esteem  a  person  for 
any  particular  quality  of  mind ;  to  regard  him  as  humane,  gene- 
rous or  benevolent ;  or  that  the  promise  he  makes,  or  the  act 
which  he  proposes  to  perform,  shall  be  deemed  an  illustration 
of  those  virtues,  is  a  sufficient  consideration  for  a  bond,  or  note,  y 
or  any  other  executory  obligation.  Following  the  recitals,  is  the 
promise  to  pay  the  sum  of  $1000  at  the  decease  of  the  testatrix, 
to  endow  the  scholarship,  to  be  known  by  the  name  of  the  Re- 
becca Thompson  Scholarship.  There  is  no  promise  or  covenant 
on  the  part  of  the  respondent  to  accept  the  money,  and  apply  it 
to  the  uses  of  the  instrument ;  and  there  is  also  the  entire  ab- 
sence of  all  proof,  that  any  expense  had  been  incurred,  or  loss 
or  inconvenience  suffered  by  it.;  or  that  any  act  had  been  done 
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upon  the  faith  of,  or  in  consequence  of  the  promise  contained 
in  the  bond,  beneficial  to  the  obligor,  or  to  any  other  person.  In 
the  case  of  The  First  Religious  Society  of  Whitestown  y. 
Stone,  (7  John.  112,)  the  object  was  to  raise  a  salary  for  the 
support  of  the  Rev.  Samuel  Snowden,  and  the  written  promise 
was  to  pay  annually  to  the  plaintiffs  the  sum  named,  so  long  as 
Mr.  Snowden  administered  the  gospel  in  the  society.  The 
promise  was  held  good,  because  it  was  made  upon  the  conside- 
ration, that  Mr.  Snowden  should  administer  the  gospel,  in  the 
manner,  and  at  the  place  indicated,  which  the  proof  showed  had 
been  done.  McAuley  v.  Billenger,  (20  John.  89,)  was  an  ac- 
tion of  assumpsit  upon  a  subscription  paper,  to  pay  $25  to  the 
defendants  in  error,  who  were  ^  committee  appointed  to  receive 
subscriptions  to  repair,  and  to  contract  for  the  repairs,  of  a 
church.  The  court  held  the  contract  entered  into  by  the  de- 
fendants in  error,  to  repair,  and  the  repairs  themselves,  which 
were  proved  to  have  been  already  commenced,  a  goo4  considera- 
tion for  the  promise.  These  are  cases  where  the  promisee  sub- 
jects himself  to  some  charge  or  obligation,  at  the  instance  of 
the  party  making  the  promise.  The  promise  of  the  testatrix, 
is  to  pay  $1000,  to  endow  a  scholarship,  to  be  known  by  a  par- 
ticular name,  and  there  is  nothing  in  the  instrument,  or  in  the 
proof,  to  indicate  that  any  act  had  been,  or  was  to  be  done,  by 
the  promisee,  or  obligee,  until  the  money  was  paid,  and  then  it 
was  to  be  devoted  to  the  uses  indicated.  Stewart  v.  The 
Trustees  of  Hamilton  College.  (2  Denio.  403,)  was  an  action 
upon  a  subscription  paper,  by  which  the  plaintiff  in  error,  and 
others,  severally  promised  to  pay  to  the  defendants  in  error,  the 
sums  set  opposite  their  several  names,  upon  condition,  1st.  That 
the  m(Hiey  should  be  invested  as  a  productive  fund,  and  the 
interest  applied  to  the  payment  of  the  salaries  of  the  officers  of 
the  institution.  And,  2d.  That  the  aggregate  contributions,  or 
the  subscriptions  of  responsible  persons,  should,  by  a  given  day, 
amount  to  $50,000.  It  was  objected,  that  the  promise  was  a 
nudum  pactum  ;  there  being  no  consideration  to  support  it.  The 
judgment  of  the  supreme  court  was  against  this  objection ;  and 
it  is  worthy  of  observation,  that  Chief  Justice  Nelson,  who  de- 
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livered  the  opinion,  {see  2  Denio^  409,)  states  the  substance  of 
the  contract  thus :  ^^  Stewart  agrees,  if  the  trustees  will  procure 
subscriptions  to  the  amount  of  $50,000,  including  his  own,  and 
invest  the  same  for  the  benefit  of  the  institution,  he  will  pay  the 
$800.  The  trustees  consent,  and  perform  the  condition ;  and 
the  labor  and  expense  of  procuring  the  subscriptions,  and  in- 
vesting the  fund,  constituted  loss  or  damage  to  the  trustees,  and 
thus  brought  the  case  within  the  definition  of  a  good  considera- 
tion." If  the  contract  had  been  of  the  form  into  which  the 
chief  justice  translates  it,  his  legal  deduction  could  not  be  gain- 
said. The  court  of  errors  did  not,  however,  see  it  in  the  light 
which  he  did ;  for  the  judgment  was  reversed,  upon  the  ground 
that  it  did  not  appear  from  the  paper,  or  the  proofs,  that  the 
trustees  were  to  be  at  the  labor  and  expense  of  procuring  the 
subscriptions  referred  to  by  the  chief  justice,  as  constituting 
the  loss  or  damage,  within  the  definition  of  a  good  consideration. 
The  rule  laid  down  in  Phillip^  Limerick  Academy  v.  Davisj 
(11  Mass.  Rep.  118,)  is  there  quoted  with  approbation.  It  is  this  : 
^'  That  voluntary  agreements  and  promises,  however  reasonable 
the  expectation  from  them  of  gifts,  or  disbursements,  even  to 
public  uses,  when  made  without  consideration,  are  not  to  be  en- 
forced as  contracts."  These  authorities  are — ^in  my  judgment —  I^ 
decisive  of  the  question,  and  the  bond  must  be  regarded  as  a 
promise  to  make  a  gift  of  a  sum  of  money,  at  a  future  time, 
without  any  consideration  to  support  it  After  the  very  able 
and  elaborate  investigations  which  the  law  of  gifts — ^both  causa 
mortis,  and  inter  vivos — ^has  recently  undergone  in  this  court 
and  the  court  of  appeals,  in  the  case  of  Harris  v.  Clark,{a)  it 
would  be  idle  to  attempt  to  prove,  that  a  donor's  own  note,  bill 
of  exchange,  or  other  written  promise  to  pay  a  sum  of  money, 
can  not  become  the  subject  of  a  valid  gift,  so  as  to  enable  the 
donee  to  claim  and  recover  the  money  from  the  donor,  or  his 
representatives.  Those  who  are  curious  in  such  learning,  will 
find  the  authorities  collected,  and  their  principles  illustrated  and 
enforced,  in  the  opinion  of  Mr.  Justice  Gridley,  in  2  Barb. 

(a) Reported  in  2  Barb.  S,  C,  Rep,  94;  and  in  8  Conut,  Btp.  08. 
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S.  C,  Rep.  96 ;  and  in  the  opinion  of  Mr.  Justice  Ruggles,  in 
8  ConisL  110,  &c. 

Surrogate's  courts  are  courts  of  peculiar  and  special  jurisdic- 
tion. Their  powers  are  defined  in  title  1,  chapter  2,  part  3d  of 
the  revised  statutes  :  (2  R.  S.  220, 1*^  ed.)  "  To  direct  and  con- 
trol the  conduct,  and  settle  the  accounts  of  executors  and-  ad- 
ministrators :  To  enforce  the  payment  of  debts  and  legacies, 
and  the  distribution  of  intestates  estates,"  are  powers  expressly 
given  to  the  surrogate,  and  enumerated  in  the  3d  and  4th  sub- 
divisions of  the  1st  section  of  the  title  referred  to.  Before  the 
revision  of  the  statutes,  suits  in  the  courts  of  common  law,  to 
recover  and  collect  debts  against  the  estates  of  deceased  per- 
sons, were  costly  and  cumbersome,  and  perplexed  by  a  system 
of  pleadings  and  entries,  the  names  and  forms  of  which  are 
now  almost  forgotten.  Nor  were  there  any  means  known  to  the 
law  for  a  final  settlement  of  the  accounts  of  executors  and  ad- 
ministrators, and  a  distribution  of  the  assets,  without  resort  to 
a  bill  in  chancery.  It  was  to  provide  a  remedy  for  these  defects 
that  the  revisers  introduced,  amongst  others,  the  powers  to 
which  I  have  referred.  The  words  "  to  enforce  the  payment  of 
debts,"  would  seem,  at  first  sight,  to  imply  authority  to  adjudi- 
cate upon  the  existence  of  a  demand  made  against  the  estate 
by  a  person  claiming  to  be  a  creditor,  which  was  disputed  and 
denied  by  the  executor  or  administrator.  It  will  be  found,  how- 
ever, upon  a  careful  examination,  that  no  such  power  can  be 
justly  claimed  for  the  surrogate.  The  courts  of  common  law, 
before  the  revision,  afforded  every  facility  for  the  liquidation  of 
disputed  and  doubtful  claims  against  the  estates  of  deceased 
persons.  In  respect  to  the  mode  of  ascertaining  who  were  and 
who  were  not  creditors,  there  was  no  cause  of  complaint.  The 
old  law,  however,  marshalled  the  debts  into  classes,  each  class, 
in  the  application  of  the  assets,  being  entitled  to  a  priority 
over  others  of  an  inferior  degree,  according  to  the  order  in 
which  they  stood.  And  debts  which  assumed  the  form  of  a 
judgment  against  the  executor  or  administrator  were  thereby 
entitled  to  a  priority  of  payment  over  all  other  debts  of  the 
same  class.    And  where  there  were  several  judgments  for  debts 
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of  an  equal  degree,  they  were  also  entitled  to  claim  payment 
in  the  order  of  their  priority.  In  suitB  prosecuted  to  recover 
debts  due  from  an  estate,  it  was  necessary  for  the  protection  of 
the  administrator  or  executor  that  the  pleadings  should  disclose 
its  real  condition — whether  it  had  been  fully  or  partially  ad- 
ministered— whether  debts  of  a  higher  degree  than  that  in 
suit,  or  judgments  upon  debts  of  an  equal  degree,  against  the 
executors  or  administrators,  were  unpaid.  The  consequences 
were  constant  danger  and  insecurity  to  the  executor  or  adminis- 
trator, and  gross  injustice  to  the  mass  of  the  creditors.  It  was 
the  main  purpose  of  the  revision  to  remove  these  deformities 
from  the  system,  and  to  substitute  in  their  place  a  plain  mode 
of  proceeding,  which  should  secure  a  prompt,  just  and  impar- 
tial distribution  of  the  assets  amongst  the  creditors,  legatees, 
and  next  of  kin,  and  to  relieve  the  executors  or  administrators 
from  all  further  liability  in  regard  to  the  execution  of  their 
trust.  The  powers  of  the  courts  of  common  law  to  liquidate 
the  debts,  and  to  determine  who  were  entitled  to  claim  as  cred- 
itors, were  at  the  same  time  modified  and  enlarged.  Section  8 
of  title  3,  chapter  6,  part  2,  (2  R.  S.  88, 1^^  ed.)  provides  for 
the  publication  of  a  notice,  requiring  persons  having  claims  to 
present  the  same,  with  the  vouchers,  within  a  given  time,  to  the 
executor  or  administrator.  Section  35  provides  that  he  ^^  may 
require  satisfactory  vouchers  in  support  thereof,  and  also  the 
affidavit  of  the  claimant,"  that  the  claim  presented  is  justly 
due.  And  whenever  he  doubts  the  justice  of  any  claim  so 
presented,  section  36  empowers  him  to  enter  into  an  agreement 
in  writing  with  the  claimant,  to  refer  the  matter  in  controversy 
to  three  disinterested  persons,  to  be  approved  of  by  the  surro- 
gate ;  and  upon  filing  such  agreement  and  approval  in  the  office 
of  one  of  the  clerks  of  the  supreme  court,  a  rule  may  be  en- 
tered referring  such  matter  to  the  persons  named.  Section  87 
provides  for  the  hearing  before  the  referees,  for  the  filing  of 
their  report,  and  the  confirmation  thereof,  and  the  entry  of  judg- 
ment thereon — ^not  in  the  surrogate's  court — but  in  the  court 
where  the  rule  was  obtained.  And  the  same  is  declared  to  be 
as  effectual  as  if  it  had  been  rendered  in  a  suit  commenced  by 
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ordinary  process.  The  omission  of  a  creditor  to  present  his 
claim  within  six  months  after  the  first  publication  of  the  notice 
is  made  a  complete  justification,  to  the  executor  or  administra- 
tor, for  distributing  the  estate  in  the  same  manner  as  if  no  such 
claim  existed.  These  several  provisions  sufficiently  indicate 
the  intention  of  the  legislature,  that  claims  disputed  or  doubted 
must  be  established  by  the  judgment  of  a  court  of  common 
law,  according  to  the  36th  and  87th  sections,  or  in  a  suit  com- 
menced by  ordinary  process,  before  they  can  be  regarded  as 
debts  against  the  estate,  so  as  to  entitle  them  to  the  cognizance 
of  the  surrogate.  This  intention  is  also  manifested  by  the 
provisions  of  the  88th  section,  which  put  a  limitation  upon  suits 
against  executors  and  administrators,  unknown  before  the  revis* 
ion.  K  a  claim  be  exhibited  to  the  executor  or  administrator, 
and  disputed  or  rejected,  and  it  shall  not  be  referred,  the  claim- 
ant shall  within  six  months  after  such  dispute  or  rejection, 
"  commence  a  suit  for  the  recovery  thereof,  or  be  forever  barred 
from  maintaining  any  action  thereon.  And  no  action  shall  be 
maintained  thereon  after  the  said  period,  by  any  other  person 
deriving  title  thereto,  from  such  claimant ;  and  any  executor  or 
administrator  may  on  the  trial  of  any  action  founded  on  such 
demand,  give  in  evidence  in  bar  thereof  under  a  notice  annexed 
to  the  general  issup,  the  fact  of  such  refusal  and  neglect  to 
commence  a  suit"  The  words  "  commence  a  suit,"  have  a  defi- 
nite legal  signification,  and  mean  the  suing  out  of  process,  or 
originating  proceedings  whereby  an  action  in  a  court  of  law  or 
equity  is  instituted  to  establish  some  right,  or  redress  some 
wrong.  The  application  made  to  the  surrogate  by  a  creditor, 
legatee,  or  one  of  the  next  of  kin,  under  the  52d  section  of  the 
title  to  which  I  have  referred,  that  the  executor  or  administrar 
tor  render  an  account  of  his  proceedings ;  or  by  the  executor  or 
administrator  himself  under  the  60th  section  to  have  the  same 
finally  settled ;  or  under  the  70th  section  to  render  a  final  ac- 
count, is  not  the  commencement  of  a  suit  in  the  sense  in  which 
the  term  is  used  in  the  38th  section.  The  suit,  to  be  com- 
menced is  a  suit  for  the  recovery  of  the  claim  which  has  been 
exhibited,  and  disputed  or  rejected,  and  in  which  the  only 
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{HToper  parties  are  the  claimant  on  the  one  side,  and  the  execu- 
tor or  the  administrator  on  the  other.  And  it  is  to  be  prose- 
eated  in  a  court  where  the  forms  of  proceeding  -will  admit  of 
certain  facts  being  given  in  evidence  on  the  trial,  under  a  notice 
annexed  to  the  general  issue.  This  can  not  be  the  surrogate's 
court,  where  there  are  no  pleadings,  no  jury,  no  power  to  order 
a  reference  to  receive  or  confirm  a  report,  or  to  enter  up  a  judg- 
ment. The  71st  section  declares  that  whenever  an  account  shall 
he  rendered  and  finally  settled,  under  any  of  the  sections  to 
which  I  have  referred,  the  surrogate  shall  make  a  decree  for 
the  payment  and  distribution  of  the  estate  among  the  creditors, 
legatees,  widow  and  next  of  kin ;  "  and  in  such  decree  shall 
settle  and  determine  all  questions  concerning  any  debt,  claim, 
legacy,  bequest  or  distributive  share,  to  whom  the  same  shall 
be  paid,  and  the  sum  to  be  paid  to  each  person."  It  is  evident 
that  the  validity  of  a  claim  against  the  estate,  and  which  has 
been  disputed  or  rejected,  and  whether  the  claimant  is  entitled 
to  be  classed  amongst  the  creditors,  is  not  one  of  those  ques- 
tions which  the  surrogate  may  determine  by  virtue  of  this  sec- 
tion ;  because  the  power  therein  given  is  not  to  be  exercised 
and  does  not  vest  in  him  until  the  accounts  of  the  executor  or 
administrator  have  been  rendered  and  finally  settled,  and  the 
amount  to  be  paid  and  distributed  ascertained.  The  18th  sec- 
tion of  title  5th  of  the  same  chapter,  employs  language  of  simi- 
lar import,  and  confers  upon  that  officer  authority  "upon  the 
application  of  any  creditor,"  to  decree  "the  payment  of  any  debt 
or  a  proportional  part  thereof,"  after  six  months  from  the  time 
of  granting  letters.  Sec.  The  word  "  creditors"  means  persons 
having  claims  that  are  recognized  and  admitted,  or  such  as  have 
been  ascertained  and  established  by  the  judgment  of  a  compe- 
tent court,  and  not  those  that  have  been  disputed  or  rejected. 
In  the  case  of  Kidd  v.  Chapman,  (2  Barb,  Ch,  Rep.  414,)  the 
claim  was  upon  a  judgment  against  the  testator.  The  creditors 
applied  to  the  surrogate  by  petition  and  prayed  for  an  account 
of  the  administration  of  the  estate,  and  for  a  decree  for  the 
payment  of  the  amount  due  upon  the  judgment.  Upon  the  re- 
turn of  the  citation,  the  executor  and  executrix  disputed  the 
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debt  and  refused  to  pay,  and  insisted  that  the  surrogate  had  no 
power  to  enforce  payment  until  the  debt  had  been  established 
by  a  judgment  against  them.  The  case  came  before  the  chan- 
cellor upon  an  appeal,  and  after  referring  to  the  18th  section 
of  title  5th,  he  says,  "  I  think  the  surrogate  had  power  to  de- 
cree the  payment  of  the  respondents'  judgment,  although  the 
executor  and  executrix  did  not  ask  for  a  final  settlement  of  their 
accounts."  Upon  reading  his  opinion,  it  will  be  seen,  howeyer, 
that  those  provisions  of  the  statutes  which  influence,  if  not  en- 
tirely govern,  the  determination  of  the  question,  were  not 
brought  to  his  notice ;  and  I  entertain  no  doubt  that  had  they 
engaged  his  attention  with  those  to  which  he  did  refer,  he  would 
have  been  brought  to  an  opposite  conclusion. 

It  is  not  asserted  that  judgment  had  been  obtained  upon  the 
bond,  which  is  the  subject  in  controversy  in  this  appeal.  Nor 
is  there  any  proof  that  the  executors  had  assented  to  and  recog- 
nized it  as  a  debt  due  by  the  estate.  The  evidence  is,  that  at 
the  time  of  the  final  accounting,  the  respondent  claimed  to 
have  it  allowed  as  a  debt  due  to  them,  and  the  executors  there- 
upon disputed  it,  and  denied  that  the  estate  was  in  any  manner 
liable  therefor.  From  that  moment,  I  think,  the  surrogate's 
power  over  it,  in  the  proceeding  then  pending  before  him, 
ceased;  and  he  had  no  authority  to  take  cognizance  of  the 
claim,  or  to  make  any  decree  for  its  payment,  until  its  validity 
should  be  established  in  another  forum.(6) 

I  am  of  opinion,  that  so  much  of  the  surrogate's  decree  as 
directs  the  payment  of  the  sum  mentioned  in  the  bond,  with  the 
interest,  and  adjudges  it  to  be  a  debt  due  from  the  estate,  should 
be  reversed,  with  the  costs  of  this  appeal  to  the  appellants. 

Morse,  J.  concurred  in  the  opinion  as  to  the  first  point,  and 
expressed  no  opinion  as  to  the  second. 

McGouN,  J.  dissented. 

Decree  reversed,  with  costs. 

(b)  See  also,  on  this  point,  the  opinion  of  Justice  Harris  in  Magee  v.  Ved- 
dtr,  (6  Bairb.  S.  C.  Rtp,  352.) 
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Fay  and  Wilson  vs.  Grimsteed. 

Since  the  adoption  of  the  code  of  procedure,  there  is  no  longer  any  such  plea 
as  the  general  issue ;  and  there  can  not  be  an  answer  in  that  form. 

It  is  one  of  the  principal  objects  of  the  code,  to  abrogate  the  old  forms  of 
pleading,  and  to  bring  the  parties  to  a  plain,  concise,  and  direct  statement 
of  the  facts  which  constitute  the  cause  of  action,  or  the  defense,  in  place 
of  the  general  statement  formerly  in  use. 

The  form  of  allegation,  and  counter  allegation,  was  adopted  with  a  view  to 
compel  the  adverse  parties  to  disclose  to  each  other,  the  &cts  upon  which 
they  respectively  rely,  to  uphold  the  claim  upon  the  one  side,  and  to  maintain 
the  defense  on  the  other ;  so  that  each  may  know  what  he  will  be  required 
to  establish  or  repel,  by  the  proofs  upon  the  trial.  In  this  respect,  the 
pleadings  are  similar  to  those  which  obtained  in  the  courts  of  equity. 

The  defense  of  usury,  therefore,  if  the  defendant  means  to  rely  upon  it,  must 
be  distinctly  set  out  in  his  answer ;  and  the  terms  of  the  usurious  contract, 
and  the  quantity  of  interest  or  premium  taken,  or  agreed  to  be  given,  must 
be  distinctly  and  correctly  stated.  Usury  can  no  longer  be  given  in  evi- 
dence under  a  general  denial  of  the  promise  to  pay. 

Cnder  the  code,  a  variance  between  the  pleadings  and  the  proof,  sufficient  to 
defeat  the  action,  or  destroy  the  defense,  must  leave  the  case  improved  in 
its  ewUre  scope  and  meaning.  If  left  unproved  in  some  particular  or  particu- 
lars, it  is  a  subject  for  amendment  upon  terms,  if  the  adverse  party  has 
been  misled  by  it ;  otherwise,  amendments  may  be  made  at  the  trial,  and 
without  any  conditions  whatever. 

Upon  a  jury  trial  at  the  circuit,  the  plaintiffs  proved  the  execution  of  the 
promissory  notes  upon  which  the  suit  was  brought ;  the  defense  of  usury 
was  set  up,  but  no  evidence  was  given  in  support  of  it.  The  Judge's  chai^ 
contained  a  simple  and  correct  exposition  of  the  law  of  usury,  as  applicable 
to  the  case  under  considerafton ;  but  he  then  proceeded  farther,  and  told 
the  jury,  "  it  was  for  them  to  determine  iVom  the  evidence,  whether  such 
unlawful  interest  was  contracted  for,  and  if  they  found  that  it  was,  their 
verdict  should  be  for  the  defendant ;  if  not,  for  the  plaintiff."  ffddf  that 
the  judge  erred,  because  his  language  implied  that  there  was  some  evidence 
fVom  which  the  jury  might  legally  infer  that  the  usurious  agreement  was 
established ;  when,  from  the  testimony  given  on  the  trial,  the  jury  should 
have  been  told,  that  there  was  no  evidence  to  sustain  the  defense  of  usury, 
and  that  the  plaintiffs  were  entitled  to  their  verdict. 

This  was  an  appeal  by  Fay  and  Wilson  to  the  general  term 
of  tlie  court,  from  a  judgment  entered  upon  the  direction  of  a 
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single  judge,  upon  a  verdict  rendered  for  the  defendant.  The 
appellants,  who  were  plaintiflFs  in  the  suit,  in  their  complaint, 
set  forth  a  check  drawn  by  the  respondent,  on  the  Long  Island 
Bank,  dated  4th  of  November,  1848,  for  $200 ;  and  his  promis- 
sory note,  dated  23d  of  December,  1848,  payable  to  the  order 
of  the  plaintiffs,  four  days  after  date,  for  $135 ;  and  demanded 
judgment  for  the  amount  thereof,  with  interest.  The  answer 
of  the  respondent,  who  was  the  defendant  in  the  suit,  denied  any 
indebtedness  to  the  plaintiffs ;  but  stated  that  the  defendant, 
in  August,  1848,  applied  to  the  appellant  Fay,  a  broker  in 
Wall-street,  for  a  loan  of  money ;  that  Fay  proposed  to  loan  the 
money  to  the  defendant  for  seven  days,  at  the  rate  of  fifty  cents 
a  day  for  each  hundred  dollars,  and  to  take  the  defendant's 
check  on  the  Long  Island  Bank  for  $315,  dated  seven  days  in 
advance ;  that  the  defendant  being  in  great  distress  for  money, 
did  borrow  from  Fay  upon  those  terms,  and  gave  his  check 
upon  the  Long  Island  Bank,  dated  seven  days  ahead,  for  the 
sum  of  $315,  although  the  defendant  received  but  $304,50 ; 
the  $10,50  being  the  interest  for  seven  days,  as  was  agreed 
upon.  That  he,  the  defendant,  continued  to  pay  said  interest, 
and  to  renew  the  check  weekly ;  paying,  at  each  renewal,  the 
interest  at  the  rate  above  stated,  for  the  period  of  one  month 
from  the  date  of  the  first  payment ;  and  then  Fay  demanded 
that  $100  should  be  paid  by  the  defendant,  and  that  he  should 
give  a  new  check  for  $200 ;  and  that  the  said  interest  of  fifty 
cents  a  day  for  each  $100,  should  be  paid  in  advance ;  or  else 
Fay  would  present  the  check,  and  force  the  collection  of  the 
whole.  That  the  defendant  then  borrowed  $100  of  a  friend,  and 
paid  it  to  Fay,  and  gave  him  his  (defendant's)  check  for  $200, 
dated  one  week  in  advance,  at  the  same  time  paying  the  same 
rate  of  interest  as  above  stated.  This  check  was  drawn  upon 
the  Long  Island  Bank,  and  at  the  particular  request  of  Fay, 
was  drawn  to  the  order  of  a  third  person,  James  Bennett,  who 
indorsed  the  same.  This  check  was  also  renewed  weekly,  and 
dated  ahead,  and  the  same  rate  of  interest  paid  as  above  stated. 
The  last  check  was  drawn  one  week  before  the  4th  of  Novem- 
ber, 1848,  although  dated  on  that  day,  when  Fay  demanded 
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that  it  should  be  paid,  and  refused  to  renew  it  longer.  That 
this  was  the  check  upon  which  the  action  was  brought,  and  this 
its  true  history.  And  that  upon  this  check  the  defendant  paid 
to  the  plaintiff,  Fay,  $50,  on  the  2d  of  December,  1848.  The 
answer  further  stated,  that  the  promissory  note  mentioned  in 
the  complaint,  was  made  as  follows :  The  defendant,  in  order  to 
pay  these  enormous  rates  of  interest,  and  the  $100,  on  the  check 
as  above  mentioned,  was  compelled  to  borrow  money  of  his 
friends ;  and  in  order  to  repay  them,  he  resorted  to  Fay,  for 
more  money.  Fay  offered  to  loan  on  the  defendant's  note,  with 
security,  $135  more,  at  the  same  rate  of  interest,  fifty  cents  per 
day  for  each  $100 ;  and  the  defendant  gave  his  note  for  $135, 
due  in  one  week ;  and  as  collateral  security^  deposited  with  said 
Fay  three  gold  watches,  worth  in  cash,  at  least  $225 ;  for  which 
note  the  defendant  did  not  receive  the  full  face,  but  from  the 
amount  received  there  was  deducted  the  interest  of  half  a  cent 
on  each  dollar  per  day,  and  this-  note  was  weekly  renewed,  and 
the  said  usurious  interest  paid  by  the  defendant  to  Fay,  until 
23d  of  December,  1848,  when  Fay  refused  to  renew  again ;  and 
that  such  is  the  note  upon  which  the  action  was  brought,  and 
Euch  its  true  history.  The  answer  fmrther  stated,  that  these 
Biud  arrangements  were  all  made  with  Fay,  one  of  the  plaintiffs, 
who  always  required  that  the  papers  should  be  made  out  to  the 
plaintiffs,  said  Wilson  being  his  partner ;  and  that  for  every 
dollar  of  the  money  received  upon  said  note  and  check,  there 
was  an  agreement  to  pay  at  the  time  of  making  the  loan,  inter- 
est at  the  rate  of  a  half  cent  per  day  for  every  dollar  thereof, 
and  that  the  same  was  paid  until  the  defendant  was  no  longer 
able  to  raise  money ;  and  that  the  defendant  had,  by  the  pay- 
ment mentioned,  and  by  the  usurious  rates  of  interest  which  he 
had  paid  to  the  plaintiffs,  already,  paid  them  more  than  every 
dollar  of  principal  which  he  borrowed  from  them.  The  answer 
further  stated,  that  the  defendant  had  requested  Fay  to  return 
said  watches,  and  offered  him  $70  in  cash,  rather  than  have  any 
difliculty  about  the  matter,  if  he  would  give  up  the  watches, 
which  Fay  declined  to  do,  and  still  retained  the  watches.  The 
answer  was  sworn  to  by  the  defendant    The  reply  of  the  plaiA* 
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tiffs  denied  specifically,  every  allegation  contained  in.  the  answer 
of  the  defendant ;  and  asserted  "  that  there  was  never  taken  or 
reserved,  or  agreed  to  be  taken  or  reserved  by  the  said  plain- 
tiffs, or  either  of  them;  any  greater  sum  for  the  loan  or  forbear- 
ance of  any  money  or  thing  in  action  to  the  defendant  than  at, 
and  after  the  rate  of  $7  for  the  loan  and  forbearance  of  $100 
for  one  year."  ■  This  reply,  as  well  as  the  complaint,  was  sworn 
to  by  Temple  Fay,  one  of  the  plaintiffs,  but  not  by  Wilson,  the 
other  plaintiff. 

The  cause  was  tried  at  the  circuit  in  Kings  county,  in  Feb- 
ruary, 1850,  before  Justice  Morse,  and  a  jury.  The  counsel  for 
the  plaintiff  stated  the  substance  of  the  issue  to  the  jury; 
proved  the  execution  of  the  check  and  promissory  note  men- 
tioned in  the  complaint,  and  the  amount  due  thereon,  and  rested. 
The  defendant's  counsel  then  stated  to  the  jury  in  detail,  the 
facts  contained  in  the  answer,  and  called  as  a  witness.  Wait  W. 
Wilson,  one  of  the  plaintiffs,  who  testified  that  he  was  a  money 
broker  ;  place  of  business  74i  Wall-street,  in  the  basement ;  is 
one  of  the  plaintiffs ;  they  are,  and  have  been  partners,  since 
1843  or  1844.  To  the  question,  "  have  you  done  a  large  busi- 
ness ?"  (objected  to  by  the  plaintiffs'  counsel ;  admitted  by  the 
court,  and  the  decision  excepted  to ;)  witness  answered,  "  I  have 
been  satisfied  with  the  business  ;  some  have  done  more  business 
than  we  have,  and  some  less.  Plaintiffs  are  equal  partners  ;  keep 
books ;  both  make  entries  on  the  books,  as  the  business  is  done 
through  the  day ;  entries  are  all  made  as  cash,  on  a  blotter 
which  is  the  only  book  kept ;  had  not  the  books  in  court  relat- 
ing to  business  with  the  defendant ;  was  subpoenaed  to  bring 
them ;  had  examined  the  books,  but  had  seen  no  entries  therein 
relating  to  the  defendant,  or  James  Bennett.  Witness  can  not 
say  that  he  was  present  when  the  money  was  loaned  to  the  de- 
fendant, on  the  check  or  the  note.  Can  find  no  entry  or  memo- 
randum on  the  subject,  nor  entries  on  the  books,  relating  to  these 
transactions.  Can  not  tell  whether  defendant  paid  any  thing  on 
the  check  or  note.  Can  not  find  any  entry  of  any  payment." 
The  witness  was  then  shown  a  check  drawn  by  James  Bennett 
on  the  Atlantic  Bank,  dated  October  1st,  1848,  for  $100 ;  and 
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he  stated  that  the  amount  of  that  cheok  was  received  by  the 
plaintififs ;  thought  that  he,  the  witness,  paid  it  to  Belknap ; 
did  not  know  who  delivered  it  to  witness,  nor  how  it  came  into 
the  ofGice.  Upon  being  shown  the  promissory  note  in  suit,  the 
witness  said :  "  The  body  of  that  note  is  in  Mr.  Fay's  hand- 
writing. I  can  not  tell  who  received  the  note.  I  think  I  had 
no  business  with  the  defendant,  except  selling  him  uncurrent 
money,  and  therefore  don't  know  what  was  given  for  it.  I  can 
find  no  entry  about  it.  Mr.  Fay  did  the  business  with  Mr. 
Grimsteed."  A  note  made  by  the  defendant,  21st  of  Novem- 
ber, 1848,  payable  four  days  after  date,  to  the  order  of  the  plain- 
tiffs, for  $135,  was  then  shown  to  the  witness,  and  he  said : 
"  The  body  of  that  note  is  in  Mr.  Fay's  hand-writing.  I  do  not 
know  what  was  given  for  that  note.  I  can  find  no  entry  about 
it."  Upon  being  asked,  "  was  there  a  separation  by  a  screen, 
between  the  place  where  you  transacted  business  in  the  office, 
and  the  place  where  Mr.  Fay  did?"  The  witness  answered, 
"  there  was  a  green  curtain  around  Mr.  Fay's  desk."  He  also 
said,  "  I  have  seen  the  defendant  frequently  at  Mr.  Fay's  desk 
when  the  curtain  was  drawn.  I  can  not  say  whether  I  was  pres- 
ent when  the  check  in  suit  was  renewed.  I  do  not  know  whether 
it  was  a  renewal  or  not.  There  was  not  a  payment  of  $50  made 
on  the  check  in  suit,  on  Saturday,  December  2d,  1848,  to  my 
knowledge ;  but  I  do  not  know  whether  tl\ere  was  or  not."  To 
the  question,  ^^  was  the  defendant  punctual  in  his  payments,  or 
did  he  get  the  cheeks  and  notes  renewed?"  the  witness  an 
swored  :  ^^  I  think  he  was  not  punctual ;  I  presume  he  had  re- 
newals. I  can  not  state  whether  any  security  was  given  with 
the  note  in  suit,  or  not.  I  know  that  Mr.  Fay  sold  the  defend- 
ant two  gold  watches,  and  I  have  seen  them  in  the  office  since. 
I  do  not  know  whether  they  have  been  sold  or  not.  Mr.  Fay 
has  taken  them  away.  I  was  in  the  office  when  the  defendant 
came  in  with  another  man,  and  demanded  the  watches.  I  did 
not  hear  what  he  said."  The  counsel  for  the  defendant  also 
called,  as  witness,  the  plaintiff.  Temple  Fay,  who  testified  :  That 
he  was  a  money  broker ;  had  followed  the  business  for  22  years ; 
that  he  knew  the  defendant  and  James  Bennett,  and  had  had 


326  OASES  m  law  ajsd  equity  [Jmt,  • 


Fay  V.  Grimsteed. 


business  with  both ;  that  ho  thought  he  loaned  the  defendaal 
money  in  August,  1848,  and  took  his  note ;  did  not  know  what 
became  of  that  note;  defendant  took  it  up;  did  not  recollect 
whether  he  received  a  check  of  the  defendant,  indorsed  by  Ben« 
nett  for  $315 ;  plaintiffs*  books  would  not  show ;  did  receive  a 
check  of  the  defendant  for  $300,  indorsed  by  Bennett,  and  went 
to  Bennett  about  it ;  that  was  not  paid  when  due ;  this  was  not 
the  first  one,  it  was  not  a  renewal ;  Bennett  indorsed  a  waiver 
of  protest  at  witness'  suggestion ;  that  some  time  after  Bennett 
came  to  witness'  office,  and  said  the  defendant  was  out  of  towU) 
and  left  $100  to  be  indorsed  on  the  check ;  it  was  indorsed  on 
that,  or  some  other  check ;  Bennett  took  up  the  $300  check,  and 
left  a  $200  check ;  the  check  in  suit  grew  out  of  the  $300  check. 
All  the  checks  up  to  the  one  on  which  Bennett  waived  notice, 
and  on  which  $100  were  paid,  were  taken  up ;  did  not  recollect 
how  long  they  ran,  nor  whether  they  were  dated  seven  days 
ahead ;  none  of  them  were  renewed ;  could  not  tell  how  many 
there  were  of  them ;  he  loaned  the  defendant  the  money  at 
seven  per  cent,  never  at  any  higher  rate.  He  thought  he  gave 
James  Bennett  the  money  for  his  check,  dated  October  2l8t^ 
1848,  for  $100 ;  he  presumed  the  check  was  paid ;  he  loaned 
Bennett  the  money  on  it.  The  notes  of  December  23d,  1848, 
(the  one  mentioned  in  the  complaint,)  and  November  21st,  1848, 
were  in  witness'  hand-writing ;  one  grew  out  of  the  other,  on 
renewals  of  the  same  length  of  time ;  on  these  the  defendant 
paid  witness  seven  per  cent  interest,  and  nothing  more ;  gave 
the  witness  nothing  more,  except  what  he  owed  him.  Witness 
made  the  loans  at  his  office;  probably  behind  the  screen.  The 
witness  did  not  take  Grimsteed's  note  for  $135,  and  three  gold 
watches  as  collateral  security ;  the  first  loans  he  made  him,  he 
(witness)  took  one  or  two  watches,  and  gave  them  up  to  the  de- 
fendant ;  he  did  not  receive  these  two  watches,  but  two  which 
he  had  sold  the  defendant  for  $107  or  $108,  with  the  privilege 
of  returning  them  within  a  year,  at  $100  ;  defendant  had  two 
watches,  and  bought  them  back  within  thirty  days.  Witness 
said  he  had  no  knowledge  of  receiving  $50  from  the  defendant, 
on  Saturday,  2d  of  December,  1848 ;  and  had  no  memory  of 
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the  defendant's  coming  in  abont  3  o'clock  and  paying  witness 
$50.  James  Bennett  testified:  That  he  indorsed  a  check 
drawn  by  the  defendant  on  the  Long  Island  Bank,  for  $300, 
and  dated  seven  days  ahead ;  he  did  not  recollect  the  date,  but 
believed  it  was  in  August,  1828.  In  about  a  week,  the  defend- 
ant came  back  with  the  check,  and  another  for  $300,  which  wit- 
ness indorsed,  and  continued  weekly  to  indorse  a  new  check, 
dated  seven  days  ahead ;  this  continued  a  good  many  weeks ; 
the  old  checks  were  torn  up  as  the  new  ones  were  given.  On 
the  21st  of  October,  1848,  witness  gave  his  check  on  the  Atlan- 
tic Bank,  for  $100,  to  Mr.  Fay,  at  his  oflSce ;  witness  did  not 
receive  any  money  for  it ;  he  paid  it  for  the  defendant.  Wit- 
ness gave  Mr.  Fay  a  check,  drawn  by  the  defendant  and  in- 
dorsed by  witness,  October  21st,  1848,  for  $200.  It  was  dra^vn 
and  dated  seven  days  ahead ;  was  also  renewed,  and  the  note 
upon  which  this  suit  was  brought,  was  part  of  the  same  original 
transaction ;  it  was  reduced  from  the  first  check,  down  to  $200 ; 
there  was  a  check  intermediate  the  first  $200  check,  and  the 
one  on  which  suit  was  brought ;  witness  paid  no  interest. 

The  defendant's  counsel  summed  up  the  cause  to  the  jury,  and 
contended  before  the  judge  that  the  plaintiffs,  aside  from  the 
question  of  usury,  were  not  entitled  to  recover  upon  the  check 
in  suit,  because  they  had  not  averred  or  proved  that  the  defend- 
ant had  not  funds  in  the  Long  Island  Bank,  wherewith  the 
cheek  might  have  been  paid ;  or  that  the  same  had  been  pre- 
sented at  the  bank  for  payment,  and  notice  of  the  non-payment 
thereof  given  to  the  defendant.  After  the  plaintiffs'  counsel 
had  closed  his  summing  up  to  the  jury,  the  judge  asked  him 
what  he  had  to  say  to  the  legal  objection  raised  to  the  recovery 
upon  the  check.  The  counsel  then  argued  the  question  before 
the  judge,  who,  however,  gave  it  as  his  opinion,  that  no  recovery 
oould  be  had  upon  the  check.  The  plaintiff's  counsel  then  asked 
the  judge  to  make  an  order  that  the  plaintiffs  have  liberty  to 
withdraw  the  check.  To  this  the  defendant's  counsel  objected, 
unless  the  plaintiffs  would  submit  to  a  nonsuit  upon  the  check  ; 
bttt  this  was  refused.  The  judge  declined  to  make  any  order 
in  the  premises,  but  told  the  plaintiff's  counsel  he  must  take  his 
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own  course  at  his  own  risk.  The  plaintiff's  counsel  then  said 
that  he  would  withdraw  the  check,  but  again  refused  to  submit 
to  a  nonsuit  upon  it.  The  defendant's  counsel  refused  to  assent 
to  such  a  course.  The  judge  then  charged  the  jury,  that  the 
check  having  been  withdrawn,  the  only  remaining  question  was, 
whether  the  plaintiff  contracted  to  receive  more  than  seven  per 
cent  interest  on  taking  the  note.  That  if,  by  any  contrivance, 
or  under  any  pretense,  the  plaintiff^  on  taking  the  note  in  ques- 
tion, contracted  to  receive,  and  the  defendant  contracted  to  give, 
more  than  at  the  rate  of  seven  per  cent  per  annum  for  the  loan 
or  forbearance  of  money,  it  rendered  the  contract  void,  and  that 
it  was  for  them  to  determine  from  the  evidence  whether  such 
unlawful  interest  was  contracted  for,  and  if  they  found  that  it 
was,  their  verdict  should  be  for  the  defendant ;  if  not,  for  the 
plaintiffs. 

To  all  this  charge  the  plaintiffs  counsel  excepted,  and  insisted 
that  the  judge  ought  to  charge  the  jury,  that  unless  they  be- 
lieved from  the  evidence,  that  upon  the  loan  of  money  repre- 
sented by  the  note,  there  was  an  agreement  to  pay  interest  at 
the  rate  of  fifty  cents  a  day  for  each  one  hundred  dollars,  or 
the  payment  of  interest  at  that  rate  in  connection  with  said 
loan,  the  plaintiffs  were  entitled  to  recover.  The  judge  refused 
so  to  charge ;  but  charged  that  if  the  contract  was  for  more  than 
at  the  rate  of  seven  per  cent  per  annum,  it  was  usurious  and 
void.  To  this  refusal  and  charge  the  plaintiffs'  counsel  excepted. 
The  jury  found  a  verdict  for  the  defendant. 

J.  W,  Gilbert^  for  the  appellants. 

Edwards  Pierrepont,  for  the  respondent 

By  the  Courts  Brown,  J.  The  counsel  for  the  plaintiffs 
asked  the  court  upon  the  trial  of  this  cause,  to  charge  the  jury 
in  substance,  that  unless  they  believed  from  the  evidence  that 
upon  the  loan  of  money  represented  by  the  note,  there  was  an 
agreement  to  pay  interest,  of  the  exact  character  set  up  in  the 
answer,  the  plaintiffs  were  entitled  to  recover.    The  judge  re- 
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fused  so  to  charge,  and  I  think  he  was  right.  That  the  defend- 
ant was  required  in  his  answer  to  state  the  usurious  agreement 
as  it  existed,  will  hardly  he  denied.  There  is  no  longer  any 
such  plea  as  the  general  issue,  and  there  can  not  be  an  answer 
in  that  form.  The  practice  which  once  prevailed,  of  giving  the 
defence  of  usury  in  evidence  under  the  general  issue  in  assump- 
sit, which  vras  a  general  denial  of  the  promise  to  pay,  has  been 
taken  away  with  that  form  of  pleading.  It  is  one  of  the  princi- 
pal objects  of  the  code  of  procedure  to  abrogate  the  old  forms 
of  pleading,  and  to  bring  the  parties  to  a  plain,  concise  and  di- 
rect statement  of  the  facts  which  constitute  the  cause  of  action, 
or  the  defense,  in  place  of  the  general  statement  heretofore  in 
use.  The  form  of  allegation  and  counter  allegation  was  adopted 
with  a  view  to  compel  the  adverse  parties  to  disclose  to  each 
other  the  facts  upon  which  they  rely,  to  uphold  the  claim  upon 
the  one  side,  and  to  maintain  the  defense  upon  the  other ;  so 
that  each  may  know  what  he  will  be  required  to  establish  or 
repel  by  the  proofs  upon  the  trial.  In  this  respect  the  plead- 
ings are  similar  to  those  which  obtained  in  the  courts  of  equity. 
The  defense  of  usury  must  therefore  be  distinctly  set  out  in 
the  answer  of  the  defendant,  where  he  means  to  rely  upon  it  as 
a  defense,  and  the  terms  of  the  usurious  contract,  and  the  quan- 
tity of  interest  or  premium  taken  or  agreed  to  be  given,  must 
be  distinctly  and  correctly  stated.    (4  Paige,  626.) 

The  real  question,  however,  involved  in  the  refusal  of  the 
judge  to  charge  as  the  plaintiffs  requested,  is  that  of  variance 
between  the  pleadings  and  the  proof.  Formerly,  when  usury 
was  pleaded  to  an  action  on  a  specialty,  or  set  up  in  the  plea 
or  answer  to  a  bill  in  equity,  the  defendant  was  required  to 
prov«  the  agreement  as  stated ;  and  if  the  proofs  disclosed  a 
usurious  agreement  different  from  that  stated  in  the  plea  or 
answer,  the  defendant  failed  in  his  defense.  (3  Dum.  ^  East, 
538.  4  Paige,  533.)  So  that  it  sometimes  happened  that  a 
party  with  a  good  defense  of  this  nature,  was  defeated  upoQ 
the  trial  or  hearing,  because  the  facts  by  which  it  was  to  be 
made  out  were  imperfectly  known,  or  inaccurately  stated  at  the 
time  the  issue  was  framed.    This  is  also  one  of  the  defects  in 
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the  ancient  system  which  the  code  seeks  to  correct ;  a  variance 
between  the  pleadings  and  the  proof  suflScient  to  defeat  the  ac- 
tion or  destroy  the  defense,  must  leave  the  case  unproved  in  its 
entire  scope  and  meaning.  If  left  unproved  in  some  particular, 
or  particulars,  it  is  a  subject  for  amendment,  upon  terms,  if  the 
adverse  party  has  been  misled  by  it ;  otherwise,  amendments 
may  be  made  at  the  time  of  the  trial,  and  without  any  condi" 
tions  whatever.  {Code,  §§  169, 170, 171.)  The  gist  of  the  de- 
fense in  this  case  was  the  corrupt  agreement  for  a  larger  rate 
of  interest  than  that  allowed  by  the  statute,  which  the  law  de- 
nominates usury ;  and  had  the  agreement  proved  upon  the  trial 
provided  for  a  rate  of  interest  forbidden  by  law,  although  greater 
or  less  in  amount  than  that  set  out  in  the  answer,  it  would  have 
been  a  case  for  amendment  within  the  169th  or  the  170th  sec- 
tion, and  not  such  a  failure  of  proof  as  would  have  entitled  the 
plaintiff  to  a  verdict. 

The  jury  rendered  a  verdict  for  the  defendant,  and  the  plain- 
tiffs made  two  other  points  upon  the  argument  at  bar.  1st.  That 
the  judge  erred  in  the  charge  he  did  give  to  the  jury.  2d.  That 
the  verdict  is  unsupported  by  the  evidence.  Both  these  points 
must,  I  think,  be  determined  for  the  plaintiffs.  The  action  was 
upon  a  promissory  note ;  that  it  was  made  by  the  defendant, 
was  payable  to  the  order  of  the  plaintiffs,  and  was  a  renewal  or 
continuation  of  a  series  of  notes,  the  original  of  which  was 
^ven  for  money  lent  by  the  plaintiffs  to  the  defendant,  were 
fbcts  established  at  the  trial.  The  only  defense  was  a  usurious 
agreement  to  pay  at  the  rate  of  fifty  cents  per  day,  for  the  use 
6f  each  hundred  dollars  mentioned  in  the  note.  The  burthen 
of  this  defense  rested  upon  the  defendant.  When  the  plaintiffs 
rested  their  case  their  right  to  a  verdict  was  clear,  and  unless 
the  usurious  agreement  was  made  out  by  the  evidence  to  be 
given,  the  court  and  jury  were  under  a  binding  obligation  to  see 
that  this  right  was  not  defeated.  The  defendant  examined 
three  witnesses — two  of  them,  the  plaintiffs  in  the  suit,  and  the 
other,  James  Bennett,  the  indorser  upon  certain  checks  which 
accompanied  the  notes.  As  I  read  the  testimony,  not  one 
irord  was  elicited,  from  either  of  these  witnesses,  tending  to  estalS 
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Ikh  the  defense.  It  was  proved  that  the  plaintiffs  were  money 
brokers,  that  the  notes  were  all  payable  four  days  after  date, 
that  the  renewals  had  been  frequent,  and  that  Fay  made  the  loan, 
and  drew  the  notes,  while  alone  with  the  defendant  at  his  desk, 
behind  a  green  screen,  in  a  basement  room  in  Wall-street.  Fay 
testified  that  the  loan  was  made  at  seven  per  cent,  and  that  no 
more  than  that  rate  of  interest  was  taken.  When  the  attention 
of  the  counsel  for  the  plaintiff  was  called,  upon  the  argument, 
to  the  absence  of  proof  in  connection  with  this  evidence,  we  were 
told  that  Fay's  manner,  while  under  examination,,  discredited 
him  with  the  jury  ;  that  his  answers  were  evasive  and  incohe- 
rent, and  that  he  became  confused  and  sick,  and  required  water 
to  drink  to  enable  him  to  go  through  the  examination.  Admit 
all  this  to  be  true :  admit,  for  the  sake  of  the  argument,  that  the 
witness'  deportment  and  answers  were  such  as  should  discredit 
him,  and  what  then  ?  He  was  one  of  the  plaintiffs,  it  is  true,  and 
I  am  not  prepared  to  say  that  such  circumstances  might  not 
have  strengthened  an  otherwise  feeble  case,  on  the  part  of  the 
defense.  But  in  the  absence  of  all  other  proof,  they  amount  to 
nothing ;  because  there  is  nothing  in  the  defendant's  case  to  be 
corroborated  and  strengthened  by  circumstances  of  mere  suspi- 
cion. The  most  that  could  be  claimed  for  the  defendant  would 
be,  to  strike  Fay's  testimony  from  the  case  altogether,  and  then 
it  would  stand  precisely  as  it  did  when  the  plaintiff  rested.  The 
short  time  ^  at  which  the  notes  were  made  payable,  the  fre- 
quent renewals,  the  manner  of  one  of  the  plaintiffs  while  under 
examination  as  a  witness,  even  the  green  curtain  drawn  round 
the  broker's  desk  in  a  basement  room  in  Wall-street,  are  circum- 
stances of  themselves  which  afford  no  evidence  whatever  that 
the  note  in  controversy  was  tainted  with  usury.  A  verdict  rest- 
ing on  such  grounds  oan  not  be  upheld.  It  is  a  verdict  against 
the  law.  And  to  suffer  it  to  stand  could  have  no  other  tendency 
but  to  weaken  the  security  of  property  and  lessen  the  respect 
which  belongs  to  the  administration  of  justice. 

When  the  proof  was  closed  and  the  cause  had  been  summed 
up  by  the  counsel  on  both  sides,  the  court  charged  the  jury  that 
"  the  only  questipn  was,  whether  the  plaintiffs  contracted  tp  r^ 
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ceive  more  than  seven  per  cent  interest  on  the  note,  and  that  if 
by  any  contrivance,  or  under  any  pretense,  the  plaintiflFs,  on  tak- 
ing the  note  in  question,  contracted  to  receive,  and  the  defend- 
ant contracted  to  give,  more  than  at  the  rate  of  seven  per  cent 
per  annum  for  the  loan  or  forbearance  of  money,  it  rendered  the 
contract  void  :  and  that  it  was  for  them  to  determine,  from  the 
evidence  given,  whether  such  unlawful  interest  was  contracted 
for,  and  if  they  found  that  it  was,  their  verdict  should  be  for  the 
defendant ;  if  not,  for  the  plaintiffs."  To  this  charge  the  counsel 
for  the  plaintiffs  excepted,  and  I  think  the  exception  well  taken. 
The  charge  contains  a  simple  and  correct  exposition  of  the  law 
of  usury,  as  applicable  to  the  case  under  consideration ;  and  had 
it  ended  there,  would  not  have  been  open  to  any  objection.  But 
when  the  learned  judge  proceeded  further,  and  told  the  jury  "  it 
was  for  them  to  determine  from  the  evidence  given,  whether 
such  unlawful  interest  was  contracted  for,"  I  respectfully 
think  that  he  erred ;  because  his  language  implied,  that  there 
was  something  upon  which  the  jury  might  exert  their  judgment; 
some  field  wherein  they  might  exercise  their  discretion,  and 
some  evidence  from  which  they  might  legally  infer  that  the  usu- 
rious agreement  was  established.  What  else  could  they  suppose 
this  portion  of  the  charge  to  mean  7  They  were  told,  "  it  was  for 
them  to  determine  from  the  evidence  whether  such  unlawful  in- 
terest had  been  contracted  for ;  and  if  they  found  it  had  been, 
their  verdict  should  be  for  the  defendant."  From  what  evidence 
were  they  to  determine  this  question  ?  From  the  evidence  given 
upon  the  trial,  certainly,  for  there  was  no  other  evidence  that  the 
.  jury  had  heard,  or  with  which  they  had  any  thing  to  do.  Jurors 
are  constantly  inclined  to  look  to  the  opinion  of  the  judge  for 
instruction  as  to  what  is  and  what  is  not  evidence.  In  this  re- 
spect their  duty  and  their  inclinations  are  in  harmony.  In  regard 
to  questions  of  law  they  expect  to  be  guided  by  his  superior 
knowledge,  and  to  confide  in  whatever  intimation  comes  from 
him :  and  when  he  tells  them  to  determine  a  given  problem,  from 
the  evidence  before  them,  they  can  hardly  do  otherwise  than  in- 
^er  that  in  his  judgment  there  is  evidence  upon  which  their  ver- 
dict, when  given,  may  rest  for  support.    Where  immaterial  evi- 
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dence  is  improperly  admitted,  a  new  trial  will  be  granted,  for  a 
reason  similar  to  that  to  which  I  refer,  to  wit :  that  the  decision 
of  the  judge  admitting  the  evidence  to  be  given,  made  in  the 
presence  of  the  jury,  is  the  expression  of  an  opinion,  that  they 
may  regard  the  evidence,  in  their  deliberations.  And  it  then  be- 
comes impossible  to  know  how  far  it  may  have  have  influenced 
their  judgment.  (2  Hill,  292,  note  a.  2  Barb.  S.  C,  R,  190.) 
If  the  case  contains  the  testimony  as  it  was  given  upon  the  trial, 
I  think  the  jury  should  have  been  told  that  there  was  no  evidence 
to  sustain  the  defense  of  usury,  and  that  the  plaintiffs  were  en- 
titled to  a  verdict.  For  these  reasons,  I  think  there  should  be 
a  new  trial,  with  costs  to  abide  the  event.  (17  Wend,  601. 
21/rf.  616.    6flaZ,444 

McCouN,  J.  concurred. 

Morse,  J.  was  of  opinion  that  the  verdict  was  against  the 
weight  of  evidence,  and  should  be  set  aside  on  payment  of  costs ; 
but  that  it  was  not  a  verdict  without  any  evidence  to  support  it. 

New  trial  granted,  and  the  costs  to  abide  the  event. 


Same  Term.     Before  the  same  Justices. 
Davis  vs.  Townsend. 

A  liceiue  is  technically  an  authority  given  to  do  some  one  act,  or  a  series  of 
acts,  on  the  land  of  another,  without  passing  any  estate  in  the  land  r  such 
as  a  license  to  hunt  on  another's  land,  or  to  cut  down  a  certain  number  of 
trees.  These  are  held  to  be  revocable,  when  executory,  unless  a  definite 
term  is  fixed ;  but  irrevocable,  when  executed. 

But  licenses,  which  in  their  nature  amount  to  the  granting  of  an  estate,  for 
ever  so  short  a  time,  are  not  good  without  deed;  and  are  considered  as 
leases,  and  must  always  be  pleaded  as  such. 

Licenses  to  do  a  particular  act,  do  not,  in  any  degree  trench  upon  the  pdicy 


334  OASES  IN  LAW  AND  EQUITY  [Jab.  6 


Davis  V,  Townsend. 


of  the  law  which  requires  that  bargains  respecting  the  title  or  ioterest  In 
real  estate,  shall  be  by  deed  or  ii^  writing.  They  amount  to  nothing  more 
than  an  excuse  for  the  act,  which  would  otherwise  be  a  trespass. 

But  a  permanent  right  to  hold  another's  land  for  a  particular  purpose,  and  to 
enter  upon  it  at  all  times  without  his  consent,  is  an  important  Interest,  which 
ought  not  to  pass  without  writing,  and  is  the  very  object  provided  for  by  the 
statute  of  frauds. 

It  is  a  rule  to  which  the  courts  have  constantly  adhered,  that  an  actual  location 
of  a  division  line,  between  the  adjoining  lands  of  different  proprietors,  how- 
ever erroneous,  shall  control  the  courses  and  distances  in  the  title  deeds, 
when  acquiesced  in  for  a  length  of  time  sufficient  to  bar  an  entiy. 

Agreements  made  in  respect  to  disputed  boundary  lines,  are  not  within  the 
statute  of  fhiuds,  because  they  can  not  be  considered  as  extending  to  the 
title ;  nor  do  they  have  the  operation  of  a  conveyance,  so  as  to  pass  the  title 
fVom  one  to  another. 

Such  agreements  proceed  upon  the  fkct  that  the  true  line  of  separation  k  not 
only  fairly  and  truly  in  dispute,  but  that  it  is  also,  to  some  extent,  undefined 
and  unknown. 

To  bring  an  agreement  in  respect  to  lands  within  the  operation  of  the  statute 
of  fhiuds,  it  must  in  effect  create,  grant,  assign,  surrender  or  declare  some 
interest  or  estate  in  lands,  other  than  a  lease  for  the  term  of  one  year ;  and 
whenever  it  Is  designed  to  have  this  effect,  it  must  be  in  writing,  and  be 
subscribed  by  the  party  granting  or  creating  nch  estate  or  interest ;  or  It  is 
absolutely  void. 

The  law,  for  wise  and  just  purposes,  prescribes  certain  fonns  and  solemnities 
to  be  observed  in  passing  an  interest  or  estate  in  lands ;  and  pays  no  regard 
whatever  to  the  motives  of  those  who  may  become  parties  to  the  conveyance, 
nor  to  the  extent  of  territory  to  be  affected  thereby.  These  forms  and 
solemnities  must  be  observed,  or  the  legal  estate  will  remain  precisely  as 
if  nothing  had  been  done. 

Equity  will  enforce  the  performance  of  a  parol  agreement  for  the  sale  of  lands, 
against  a  vendee  who  has  been  put  into  possession,  or  against  a  vendor  who 
has  been  paid  the  purchase  money.  And,  it  seems^  that  the  supreme  court, 
in  the  exercise  of  its  equUabie  power ^  might  enforce  and  maintain  a  parol  con- 
tract to  straighten  a  crooked  boundary  line,  by  an  exchange  of  the  lands 
necessary  to  effect  that  object,  where  the  parties  mutually  obtained  an  equiv- 
alent for  the  lands  surrendered,  and  the  contract  had  been  executed  by  the 
delivery  of  the  possession.    McOoun,  J.  dissented. 

The  owner  of  land,  who  has  claimed,  occupied  and  cultivated  it  up  to  a  crooked 
boundary  line,  for  a  length  of  time  sufficient  to  bar  an  entry,  can  not  bo  di- 
vested of  his  title  and  estate  in  any  portion  of  that  land,  by  any  parol  ad- 
misdons  that  such  line  is  erroneous;  nor,  by  any  parol  agreemeni  to 
straighten  it. 

And  any  such  parol  agreement,  made  with  the  owner  of  the  adjacent  laod,  to 
ftn^htsa  the  line  by  the  removal  of  the  old  crooked  toce  thereftoHij  And 
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tile  erection  of  a  new  and  straig^it  fence  in  ita  stead,  maybe  revoked  at  any 
time  before  such  new  fence  shall  be  completed ;  and  if  such  adjacent  owner 
persist  in  erecting  such  new  fence,  after  having  notice  to  desist,  he  will  be 
liable  to  an  action  of  trespass ;  and  can  not  sustain  a  plea  of  libenim  tene- 
fMfUuMj  by  any  parol  admissions,  or  other  parol  evidence  that  the  true 
boundaiy  line  was  always  understood  to  be  a  straight  one.  McCoun,  J. 
dissented. 


This  was  an  appeal  to  the  general  term  of  the  court,  by  the 
plaintiff  Joel  Davis,  from  a  judgment  entered  on  the  29th  day 
of  May,  1850,  in  favor  of  the  defendant,  Isaac  U.  Townsend,  on 
a  verdict  rendered  at  the  circuit.  The  complaint  alledged  that 
the  defefndant  broke  and  entered  a  certain  close  of  the  plaintiff's, 
situate  in  the  town  of  North  Hempstead,  in  <fec.,  and  with  his 
servants  then  and  there  trod  down  the  grass,  &c. ;  ''and  also  then 
and  there  pulled  and  took  down  a  fence  standing-  upon  said 
close,  and  removed  the  same,  and  also  then  and  there  erected 
another  fence  upon  the  said  close  ;  and  also  then  and  there  dis- 
turbed the  said  plaintiff  in  the  use  and  occupation  of  the  said 
close,  and  hindered  and  prevented  him  from  enjoying  the  same 
as  he  otherwise  would  have  done,''  &c.  The  defendant,  in  his 
answer,  denied  that  he  was  guilty  of  the  several  acts  alledged, 
&c.  and  "  all  and  each  of  the  allegations  in  said  complaint  con- 
tained." He  also  denied  that  the  close  or  piece  of  land  in  the 
complaint  mentioned  was  the  close,  soil,  or  freehold  of  the  plain- 
tiff;  but  on  the  contrary,  he  averred,  that  the  said  close  or  piece 
of  land  was  at  the  time  in  said  complaint  mentioned,  and  is,  the 
close,  soil  and  freehold  of  the  defendant.  And  he  further  al- 
ledged that  the  fence  mentioned  in  the  complaint  was  a  division 
fence  between  land  of  the  plaintiff  and  of  the  defendant,  one  half 
of  which  the  defendant  was  bound  to  make  and  keep  in  repair, 
and  that  he  "  did  take  up  and  remove  the  part  of  said  fence  which 
be  was  bound  to  keep  in  repair,  and  replaced  the  same  ttith  a 
new  fence  upon  said  division  line,  as  he  had  full  right  to  doP 
The  plaintiff,  in  his  reply,  averred  that  the  defendant  was  guilty 
of  the  several  acts  &c.,  and  that  the  close  "  was  and  still  is  the 
close,  soil  and  freehold  of  him  the  said  plaintiff,  and  was  not  at 
the  time  in  the  said  complaint  mentioned,  nor  is  it  the  close,  soil 
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and  freehold  of  him  the  said  defendant,  as  alledged  or  pretended 
in  said  answer."  And  "  that  the  said  new  fence  mentioned  in 
said  answer  was  not  erected  or  placed  b j  the  said  defendant  upon 
the  true  division  line  between  the  said  defendant  and  said  plain- 
tiff ;  nor  upon  the  line  of  the  old  fence,  but  upon  the  close,  soil 
and  freehold  of  him  the  said  plaintiff,  without  any  right  or  au- 
thority in  him  the  said  defendant  so  to  do."  And  he  denied  the 
right  of  the  defendant  to  take  up  and  remove  the  said  fence,  and 
erect  and  place  the  new  fence,  as  claimed  and  alledged  in  the 
answer.  The  cause  was  tried  at  the  circuit  in  Queens  county, 
on  the  21st  of  March,  1850,  before  Justice  McCoun  and  a  jury. 
The  plaintiff  proved  that  his  farm  was  separated  from  that  of  the 
defendant  by  a  line  fence ;  that  he  had  occupied  his  farm  for 
20  or  30,  and  according  to  one  witness  38  years.;  and  for  the 
whole  period  of  20  to  30  years  had  claimed  and  used  all 
the  land  close  up  to  said  division  fence,  for  farming  purposes. 
It  was  here  admitted  that  the  parties  were  the  owners  of  adjoin- 
ing farms,  and  that  the  fence  in  question  was  the  division  or  line 
fence  between  them.  And  from  the  evidence  it  appeared  that 
the  plaintiff's  farm  was  on  the  north,  and  the  defendant's  on  the 
south  side  of  the  division  line;  that  the  old  fence  was  not 
straight,  and  that  the  new  one  was  on  a  straight  line ;  that  the 
defendant  kept  up  and  maintained  the  east  part  of  the  original 
division  fence,  and  the  plaintiff  the  west  part ;  that  the  part  of 
the  fence  the  defendant  removed  was  about  the  centre  of  the  part 
he  was  bound  to  keep  up  and  repair ;  that  the  plaintiff  had  built 
about  half  of  the  old  division  fence,  and  that  half  was  a  straight 
post  and  rail  fence,  and-  that  the  defendant's  half  was  an  old 
worm  fence.  One  of  the  plaintiff's  witnesses  testified  that  when 
the  defendant  was  building  his  new  fence,  the  plaintiff  being  dis- 
abled and  confined  to  the.  house,  sent  him,  the  witness,  to  see 
how  and  where  the  defendant  was  putting  up  this  new  fence ; 
that  he  (the  witness)  told  the  defendant,  then,  that  he  was  over 
the  old  line  and  upon  the  plaintiff's  land  some  eighteen  inches ; 
that  the  defendant  replied,  that  when  he  found  he  was  wrong  he 
would  remove  the  fence ;  this  was  in  May,  1849 ;  and  that  since 
the  erection  of  the  new  fence  the  plaintiff  had  been  deprived  of 
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the  use  of  the  farm  where  the  old  fence  stood.  Another  of  the 
plaintiff's  witnesses  (William  Skidmore)  proved,  that  his  (wit- 
ness') father  and  the  plaintiff  bought  the  farms  together,  it  was 
originally  one  farm ;  and  his  father  occupied  the  defendant's 
farm  for  twelve  years  subsequent  to  the  year  1811 ;  that  the 
two  farms  were  divided  by  a  division  fence,  and  the  easterly  part, 
which  the  defendant  kept  up,  was  a  worm  fence ;  that  his  father 
and  his  workmen  put  up  the  original  fence ;  the  true  line  be- 
tween the  parties  was  always  considered  a  straight  line  from  the 
east  to  the  west  end.  The  same  witness  also  testified  that  about 
six  years  before,  he  was  called  by  the  plaintiff  to  look  at  this 
fence ;  that  Warren  Mitchell  was  with  him ;  that  the  plaintiff 
said  that  the  defendant  had  begun  to  make  a  new  fence,  and  as  he 
thought,  had  encroached  on  his  land ;  about  20  or  30  lengths  were 
put  up  at  that  time ;  that  Mitchell  and  himself  were  requested 
by  the  parties,  who  were  both  present  and  agreed  upon  the 
starting  point,  to  fix  upon  the  line  of  that  fence ;  the  defendant 
agreed  to  alter  the  east  post  and  some  few  lengths  of  the  fence ; 
he  was  to  move  the  east  post  on  his  own  land  some  12  to  18 
inches ;  that  he  was  to  remove  all  that  the  plaintiff  thought  stood 
on  his  land ;  the  true  line  was  understood  to  be  a  straight  line 
by  all,  and  witness  and  Mitchell  set  the  stakes  in  a  straight  line, 
without  regard  to  the  curve  of  the  worm  fence;  the  worm  fence 
was  not  a  straight  line  exactly :  that  they  then  set  up  stakes  on 
nearly  two-thirds  of  the  defendant's  fence ;  the  plaintiff  made  no 
objection  to  the  straight  line ;  that  witness  saw  the  plaintiff  in 
May  or  June,  1849,  when  he  again  complained  of  the  defendant's 
putting  up  a  fence  on  his  land ;  the  plaintiff  did  not  complain 
of  the  adjustment  made  by  witness  and  Mitchell,  but  said  the 
defendant  was  building  his  fence  on  him  ;  the  fence,  at  the  time 
last  spoken  of,  was  not  built  as  far  as  they  had  previously  set 
the  stakes,  but  the  fence,  as  far  as  built,  was  on  an  exact  line 
with  the  other  fence  previously  built  by  compass :  the  old  fence 
curved  somewhat,  but  the  new  fence  was  on  a  straight  line  the 
whole  length  from  the  east  end  to  the  western  terminus  on  the 
meadows ;  the  line  of  fence  strikes  on  the  plaintiff's  side;  the 
defendant  authorized  the  witness  to  propose  to  the  plaintiff  to 
Vol.  X.  43 
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leave  the  matter  to  arbitrators  to  determine  the  true  line ;  but 
the  plaintiff  would  not  arbitrate,  unless  the  defendant  would  put 
tip  this  fence  on  the  centre  of  the  old  one.  It  was  always  un- 
derstood in  the  time  of  witness'  father,  that  the  division  line  be- 
tween the  farms  was  a  straight  line.  Warren  Mitchell,  being 
called  as  a  witness  by  the  defendant,  corroborated  entirely  the 
statement  of  the  last  witness  as  to  being  employed  by  the  par- 
ties, six  or  seven  years  before,  to  arrange  the  line  of  the  division 
fence  in  their  presence,  and  the  agreement  of  the  parties  as  to 
the  running  of  the  line,  <fcc.  Several  other  witnesses  testified 
to  the  like  effect  in  relation  to  the  fences,  and  the  agreement  of 
the  plaintiff  that  the  fence  should  be  made  on  a  line  that  should 
be  straight.  The  defendant  also  proved  by  the  three  persons  who 
worked  for  him  in  erecting  the  new  fence,  that  it  was  built  on 
the  line  where  the  stakes  were  set,  as  described  by  the  witnesses 
who  set  them ;  and  that  they  took  up  the  stakes  as  fast  as  they 
built  the  fence. 

After  the  plaintiff  had  rested,  the  defendant,  by  his  counsel, 
before  entering  on  his  defense,  moved  for  a  nonsuit,  on  the 
ground  that  the  plaintiff  having  declared  for  trespasses  generally, 
without  naming  the  close,  and  the  defendant  having  pleaded  that 
the  locus  in  quo  was  his  own  soil  or  freehold,  and  it  clearly  ap- 
pearing that  the  defendant,  at  the  time,  had  land  in  the  same 
town,  he  was  entitled  of  course  to  a  verdict ;  which  motion  was 
overruled,  and  the  defendant  excepted.  The  counsel  for  the 
plaintiff  also  objected,  in  due  season,  to  the  offering  of  any  evi- 
dence by  the  defendant,  tending  to  show  that  a  new  division 
fence  had  been  agreed  upon,  verbally,  between  the  parties ;  and 
exceptions  were  taken  in  due  time,  on  behalf  of  the  plaintiff,  to 
the  admission  of  all  such  evidence. 

The  judge  charged  the  jury,  to  the  effect,  that  this  was  not  a 
Controversy  about  the  title,  but  about  the  division  fence  ;  that 
the  whole  premises  was  originally  one  farm,  and  was  divided 
about  the  year  1811,  and  the  parties  claimed  title  from  the  dame 
fiource ;  that  the  line  was  originally  intended  to  be  Straight,  and 
the  deeds  called  for  a  straight  line ;  that  the  fence  was  built 
probably  about  1811,  the  plaintiff's  fence  being  a  podt  and  tiSl^ 
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and  the  defendant's  a  Trorm  fence ;  that  some  six  or  seven  years 
ago  the  defendant  desired  to  substitute  a  post  and  rail  for  the 
old  worm  fence,  and  commenced  building  it,  and  it  clearly  ap- 
peared that  the  new  fence  did  run  on  a  line  north  of  the  centre 
of  the  old  worm  fence ;  that  an  old  fence  becomes  a  landmark, 
and  would,  if  parties  acquiesce  for  a  length  of  time,  determine 
the  line,  even  though  it  should  not  accord  with  the  true  line ; 
but  if  the  owners  desire  to  change  the  line  by  making  it  straight 
when  it  was  crooked,  they  could  do  so  without  a  deed  in  writing ; 
that  the  title  would  not  pass  by  a  verbal  agreement,  but  if  the 
parties  verbally  agreed  to  straighten  the  line,  the  party  who 
acted  upon  such  agreement  would  not  be  liable  to  the  other  in 
an  action  of  this  kind ;  in  such  a  case  his  entry  upon  the  land 
would  not  be  unauthorized.  That  the  statute  of  frauds  did  not 
apply  to  this  case.  Here  it  appeared  that  when  the  defendant 
commenced  rebuilding  his  fence,  some  six  or  seven  years  ago^ 
he  misplaced  it,  the  plaintiff  complained,  and  the  parties  called 
in  two  of  their  neighbors,  Mitchell  and  Skidmore,  to  run  the  lin^ 
for  them ;  the  plaintiff  and  the  defendant  agreed  upon  the  point 
of  beginning  and  the  course,  and  Mitchell  and  Skidmore  ran  the 
course  and  set  stakes  upon  the  line ;  the  defendant  removed 
what  he  had  already  built  upon  this  line,  and  made  a  portion  of 
his  fence;  that  for  some  cause  he  did  not  finish  it;  but  last 
spring  (1849)  he  continued  the  fence ;  a  complaint  was  again 
made  and  the  same  neighbors  were  again  called  in ;  the  plaintiff 
did  not  find  any  fault  with  what  had  been  formerly  done,  but 
seemed  to  complain,  according  to  Skidmore's  statement,  that  the 
fence  was  not  on  the  line  as  adjusted  by  them.  That  if  the  jury 
believed,  from  the  evidence,  that  Davis,  (the  plaintiff,)  at  that 
time,  acquiesced  in  the  line  as  run  out  by  Mitchell  and  Skid- 
more, and  that  the  defendant  had  set  his  fence  upon  that  line  it 
would  be  suJBicient ;  that  the  whole  question  was  one  of  fact  for 
the  jury,  and  might  be  stated  thus :  "  Did  the  defendant  put  his 
fence  upon  the  line  as  marked  out  by  Skidmore  and  Mitchell, 
and  was  that  done  with  the  consent  of  the  plaintiff?"  The  plain- 
tiff's counsel  excepted  to  all  that  part  of  the  charge  declaring 
that  the  title  did  not  come  in  question ;  and  that  a  verbal  agree- 
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ment  to  change  the  boundary  line  was  sufficient.  The  jury 
found  a  verdict  for  the  defendant. 

T,  C  Pinckney,  for  the  appellant,  submitted  the  following 
points  and  authorities.  I.  That  the  possession  of  the  premises 
by  the  appellant,  for  the  length  of  time  stated  in  the  case,  gave 
him  a  complete  title  up  to  the  old  division  fence,  whether  that 
fence  was  crooked  or  straight,  or  upon  the  true  line  or  not. 
{Adams  on  Eject,  77,  and  notes.  3  John,  8,  269.  9  Id,  61. 
1  Cawen,  613.    4  Wend,  313.     6  Id,  469.     3  Har,  ^  J.  329.) 

II.  That  parol  evidence  of  a  verbal  agreement  as  to  a  new  di- 
vision or  boundary  line  was  within  the  statute  of  frauds,  and 
inadmissible ;  and  that  the  objections  and  exceptions  upon  the 
trial  on  the  part  of  the  appellant  in  that  respect  were  well  taken. 
(6  John,  272.    7  Id,  205.    9  Id,  61.    15  Wend,  380,  588.) 

III.  That  within  the  statute  of  frauds  no  interest  in  lands  can 
pass,  except  by  deed,  or  conveyance,  or  instrument  in  writing, 
subscribed  by  the  party,  or  his  agent.  (2  R,  S,  194,  i  6,  lasted, 
4  John.  81.  7  Id,  205.  15  Wend,  380,  588.  2  Caines,  198. 
9  John,  61.)  IV.  That  his  honor  the  presiding  judge  erred  in 
charging  that  the  title  to  lands  did  not  come  in  question.  {Covh 
en^fTr.pt.ljp,ZZtoS5,2ded,  l/oAn.l46.  2/d.l85.  Code 
of  Proc.  §  304,  sub,  1.)  V.  That  the  judge  also  erred  in  charg- 
ing that  a  verbal  agreement  to  change  the  boundary  line  was 
sufficient,  {i  John,  SI,  5  Id,  212.  1  Id,  205,  9  Id,  61,  15 
Wend.  380,  588.)    VI.  That  the  respondent  had  no  right  to  en- 

ter  the  premises  in  question,  and  take  down  and  remove  the  old 
fence,  and  erect  another,  in  the  manner  stated  in  the  case,  and 
that  the  verdict  and  judgment  herein  were  against  law  and  evi- 
dence, and  ought  to  be  set  aside  and  a  new  trial  granted.  (6  John. 
5.    14/rf.406.    19 /d.  385.) 

W.  S.  Smith,  for  the  respondent,  submitted  the  following 
points  and  authorities.  I.  The  agreement  proved  was  not  an 
agreement  "  to  change  the  boundary  line^"  but  it  was  an  agree- 
ment merely  to  settle  or  locate  the  line — the  point  of  beginning 
liaving  been  agreed  on  by  the  parties.     {Jackson  v.  Dysling,  2 
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Cainesy  198.  Jackson  v.  Gager,  5  Cowen,  388,  and  cases  cited, 
post.)  II.  The  calling  in  of  Mitchell  and  Skidmore  was  a  sub- 
mission to  locate  the  line ;  and  their  acts  were  acquiesced  in  by 
the  appellant  as  right,  and  were  acknowledged  by  him  to  be 
correct.  {Same  cases.  Sellick  v.  Adams,  15  John.  197,  and 
note,  Robertson  v.  McNiel,  12  Wend.  578.  1  Oreeni  Ev.  103, 
§  88.)  III.  The  statute  of  frauds  does  not  apply.  Title  was 
admitted  on  both  sides  ;  it  was  a  mere  agreement  to  settle  the 
dividing  line  between  them ;  it  was  not  a  contract  for  the  sale 
and  conveyance  of  lands,  and  had  no  ingredient  of  such  a  con- 
tract.   {Boyd  V.  Graves,  4  Wheai.  513.     Jackson  v.  Gager, 

5  Cowen,  383.  Robertson  v.  McNeU,  12  Wend.  578.)  IV. 
But  should  it  be  considered  that  the  agreement  was  void  within 
the  statute  of  frauds,  then  we  say  that  the  trespass  complained 
of  was  committed  with  the  full  permission  of  the  plaintiff,  and 
this  license  is  a  complete  justification.  {Sellick  v.  Adam^,  15 
John.  197.     Miller  v.  The  Auburn  and  Syracuse  Railroad  Co, 

6  Hill,  61.)  V.  Besides,  the  plaintiff,  by  his  own  acts,  is  estop- 
ped from  setting  up  the  statute  of  frauds,  or  lapse  of  time,  against 
the  defendant.  {Cox  v.  Jogger,  2  Cowen,  638.  As  to  the 
general  doctrine  of  estoppel  in  pais,  see  3  Hill,  215 ;  6  Id,  531.) 
VI .  The  defendant  was  entitled  to  a  verdict,  under  the  pleadings 
and  evidence,  in  ajiy  event,  for  the  reason  that  the  complaint 
stated  the  trespasses  generally  without  naming  the  particular 
close ;  the  defendant  answered  it  was  his  own  soil  and  freehold, 
upon  which  the  plaintiff  took  issue,  and  it  clearly  appeared  that 
the  defendant  did  own  land  in  the  same  town.  (1  Chit.  PL  4/A 
Am.  ed.  663.  2  PhU.  Ev.  188,  ch.  12,  §  1.  Ellice  v.  Boyer,  8 
•  Wend.  503.  Rich  v.  Rich,  16  Id.  663, 669.)  VII.  There  was 
no  error  committed  by  the  judge  on  the  trial.  The  judgment  is 
correct,  and  should  be  afiirmed  with  interest  and  costs. 

By  the  Court,  Brown,  J.  The  court  charged  the  jury  upon 
the  trial  of  this  action,  "  that  an  old  fence  becomes  a  land  mark, 
and  would,  if  acquiesced  in  for  a  length  of  time,  determine  the 
line,  even  though  it  should  not  accord  with  the  true  line ;  but 
if  the  owners  desire  to  change  it  and  make  it  straight,  when  it 
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was  crooked,  they  could  do  so  witbbut  a  deed  in  writing.  Tliat 
the  title  wpuld  not  pass  by  a  verbal  agreement  ]  but  if  the 
parties  verbally  agreed  to  straighten  the  line,  the  party  who 
acted  upon  such  agreement  would  not  be  liable  to  the  other  in 
an  action  of  this  kind.  In  such  case,  his  entry  upon  the  lands 
would  not  be  unauthorized,  and  the  statute  of  frauds  would  not 
apply  to  the  case.  That  if  the  jury  believed  from  the  evidence 
that  Davis  at  this  time  acquiesced  in  the  line,  as  run  by  Mitch- 
ell and  Skidmore,  and  the  defendant  had  set  his  fence  upon  that 
line,  it  would  be  sufficient ;  that  the  whole  question  was  one  of 
fact  for  the  jury,  and  might  be  thus  stated :  Did  the  defendant 
put  his  fence  upon  the  line  as  marked  out  by  Skidmore  and 
Mitchell ;  and  was  that  done  with  the  plaintiff's  consent"  The 
jury  found  a  general  verdict  for  the  defendant,  thus  determin- 
ing the  question  of  fact  in  his  favor ;  and  if  the  charge  con- 
tained a  true  exposition  of  the  law  applicable  to  the  case,  the 
verdict  must  stand ;  otherwise,  it  should  be  set  aside.  The  action 
was  trespass  quare  dausum  fregit^  and  the  answer  denied  the 
several  tortious  acts  charged  in  the  complaint,  and  then  set  up 
that  the  loctis  in  quo  was  the  close,  soil,  and  freehold  of  the 
defendant.  No  deeds  or  other  written  evidences  of  title  were 
read  by  either  party  upon  the  trial,  but  it  was  admitted  that 
the  parties  were  the  owners  in  foe  of  adjoining  lands,  separated 
as  appeared  by  the  proof,  by  an  ancient  worm  fence,  the  panels . 
of  which  rested  upon  stones  where  they  united  with  each  other. 
The  proof  also  established  that  the  plaintiff  had  been  in'  the 
possession  of  his  farm  for  thirty-eight  years,  and  for  the  last 
thirty  years  he  had  occupied,  claimed,  and  cultivated  close  up 
to  the  worm  fence  which  separated  the  farms,  and  that  the  de- 
fendant, in  pursuance  of  the  parol  agreement  referred  to  by 
the  court,  had  removed  the  old  worm  fence  and  erected  a  new 
post  and  rail  fence,  eighteen  or  twenty  inches  over  upon  the 
plaintiff's  enclosure,  and  beyond  the  centre  of  the  old  fence, 
for  the  distance  of  583  feet,  which  constituted  the  tortious  entry 
and  trespass  complained  of  in  the  action.  It  also  appeared  in 
proof,  and  does  not  seem  to  have  been  disputed,  that  while  the 
defendant  was  employed  in  the  erection  of  a  portion  of  the  new 
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fence,  he  had  notice  from  the  plaintiff  that  he  was  placing  it 
eighteen  inches  over  upon  the  plaintiff's  land,  to  which  notice 
he  replied  that  when  he  found  he  was  wrong  he  would  remove  it. 
It  is  worthy  of  recollection  that  the  main  issue  made  hy  the 
pleadings  in  the  cause,  was  upon  the  title  to  the  piece  of  ground 
18  or  20  inches  in  width,  and  583  feet  in  length,  lying  between 
the  lines  of  the  old  and  new  fences,  and  not  upon  the  right  of 
the  defendant  to  enter  upon  it  under  a  license  from  the  true 
owner,  for  a  given  purpose.  A  license  seeks  to  justify  the  de- 
fendant's entry,  not  by  a  claim  of  title  to  the  lociis  in  quo  in 
hostility  to  the  plaintiff's  right ;  but  it  admits  his  title  and 
pleads  his  authority  and  permission,  as  a  justification  for  what- 
ever may  have  been  done.  Chancellor  Kent,  in  his  commenta- 
ries, {vol  3,  452,)  notices  briefly  the  distinction  between  inter- 
ests in  lands,  which  the  statute  of  frauds  requires  should  be  in 
writing,  and  a  license  to  enter  thereon,  which  may  be  by  parol. 
The  distinction  is  also  given  by  Chief  Justice  Parker,  in  Cook 
V.  Steams,  (11  Mass.  Rep.  537,)  in  language  better  suited  to 
my  present  purpose,  and  I  therefore  quote  it :  "A  license  is 
technically  an  authority  given  to  do  some  one  act,  or  a  series 
of  acts  on  the  land  of  another,  without  passing  any  estate  in 
the  land.  Such  as  a  license  to  hunt  in  another's  land,  or  to  cut 
down  a  certain  number  of  trees.  These  are  held  to  be  revoca- 
ble when  executory,  unless  a  definite  term  is  fixed,  but  irrevoca- 
ble when  executed."  "  But  licenses,  which  in  their  nature  amount 
to  the  granting  of  an'estate,  for  ever  so  short  a  time,  are  not 
good  without  deed,  and  are  considered  as  leases  and  must  al- 
ways be  pleaded  as  such.  The  distinction  is  obvious.  Licenses 
to  do  a  particular  act  do  not  in  any  degree  trench  upon  the 
policy  of  the  law  which  requires  that  bargains  respecting  the 
title  or  interest  in  real  estate,  shall  be  by  deed  or  in  writing. 
They  amount  to  nothing  more  than  an  excuse  for  the  act,  which 
would  otherwise  be  a  trespass.  But  a  permanent  right  to  hold 
another's  land  for  a  particular  purpose,  and  to  enter  upon  it  at 
HI  times  without  his  consent,  is  an  important  interest  which 
ought  not  to  pass  without  writing,  and  is  the  yery  object  pro- 
tided  fo^  by  our  statute. 
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This  sensible  and  lucid  statement  of  the  distinction — which 
some  writers  imagine  is  subtle  and  difficult  to  discern — between 
those  interests  in,  or  rights  to  the  enjoyment  of  land  which  the 
statute  of  frauds  requires  to  be  in  writing,  and  a  mere  license 
to  enter  and  do  a  particular  act,  will  serve  to  illustrate  what 
would  have  been  the  condition  of  the  defendant  in  this  action, 
had  he  relied  upon  the  parol  license  to  enter  and  remove  the 
ancient  fence,  and  erect  a  new  one  where  it  now  stands,  and 
what  must,  inevitably,  be  the  consequence  when  he  pleads  libe- 
rum  tenemenium,  and  claims  to  hold  the  premises  as  his  own 
by  a  title  adverse,  and  paramount  to  that  of  the  plaintiff.  The 
instruction  given  to  the  jury  "  that  a  title  would  not  pass  by  a 
verbal  agreement,  but  if  the  parties  verbally  agreed  to  straighten 
the  line,  the  party  who  acted  upon  such  agreement  would  not 
be  liable  to  the  other  in  an  action  of  this  kind,"  would  have 
applied  with  justice  and  truth  to  the  acts  of  the  defendant,  done 
before  the  plaintiff  signified  his  dissent,  had  the  defense  rested 
upon  the  license.  But  when  the  defendant  goes  beyond  that 
and  relies  upon  the  title,  he  is  bound  to  show  that  he  was  tho 
true  owner  at  the  time  of  his  entry,  or  to  establish  that  tho 
parol  agreement  consummated  and  carried  into  effect  by  such 
entry,  was  sufficient  in  law  to  transfer  the  title  from  the  plain- 
tiff to  the  defendant. 

No  deeds  or  other  written  evidences  of  title  were  produced 
by  either  party,  upon  the  trial ;  yet  I  think  the  plaintiff's  title, 
as  it  appeared,  was  too  clear  to  admit  of  any  dispute.  He  was 
the  admitted  owner  of  the  farm  adjoining  the  lands  of  the  de- 
fendant, the  exterior  fences  of  which  enclosed  the  premises  in 
dispute,  and  his  title  to  these  very  premises  consisted  of  an  oc- 
cupation within  a  substantial  enclosure,  accompanied  by  a  claim 
of  title,  and  the  actual  cultivation  close  up  to  the  old  fence  for 
the  space  of  thirty  years.  Until  some  five  or  six  years  before 
the  trial,  no  question  seems  ever  to  have  been  raised  between 
the  proprietors,  in  respect  to  this  line.  It  had  been  settled  and 
established  by  the  ancient  fence  ;  the  parties  had  claimed  up  to 
it,  and  the  plaintiff  had  cwtainly  cultivated  up  to  it  for  a  period 
of  time  sufficient  to  bar  an  entry.    It  was,  therefore,  not  an 
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unknown,  uncertain  and  undefined  boundary,  for  it  was  recog- 
nized by  the  adjoining  cultivation,  and  marked  out  by  the  last- 
ing monument  of  a  substantial  fence.  The  parties  in  their  con- 
versations with  each  other,  admitted — ^it  is  true — and  the  wit- 
nesses understood  that  the  line  was  originally  a  straight  line, 
and  they  spoke  of  making  it  a  straight  line ;  but  these  conver- 
sations and  verbal  admissions  can  not  overcome  the  legal  effect 
of  the  plaintiff's  occupation,  claim  of  title,  and  cultivation  for 
so  great  a  length  of  time,  or  operate  to  divest  him  of  the  rights 
he  acquired  thereby.  {JcuJcson  v.  Ogden,  7  John.  288.  Rock- 
well  V.  Adams,  7  Cowen,  761.  Rockwell  v.  Adams,  6  Wend. 
467.)  At  the  time  the  defendant  put  the  new  fence  upon  the 
line  marked  out  by  Skidmore  and  Mitchell,  the  plaintiff  must 
be  regarded  as  the  true  owner  of  the  lands  in  dispute ;  and  the 
question  now  is,  whether  the  parol  agreement  mentioned  by  the 
witnesses  and  referred  to  by  the  court,  the  effect  of  which  is  to 
transfer  from  the  plaintiff  to  the  defendant  the  title  to  the 
piece  of  land,  18  or  20  inches  in  breadth,  lying  between  the 
lines  of  the  new  fence  and  of  the  old  one,  is  such  as  the  law 
will  recognize  and  uphold. 

Disputed  lines  and  indefinite  and  uncertain  boundaries  are 
incidents  which  attend  upon  the  titles  to  land  whenever  it  is 
appropriated  to  private  use,  and  becomes  the  subject  of  private 
property.  They  have  their  origin  in  the  impossibility  of  meas- 
uring out  large  tracts  of  wild  uncultivated  land  with  mathemat- 
ical precision ;  in  the  inattention  and  indifference  of  the  first 
settlers ;  in  the  errors  unavoidably  made  in  the  original  sur- 
veys; in  the  practice — not  unfrequent — of  marking  out  and 
locating  lots  upon  paper,  and  making  grants  without  running 
the  lines  or  measuring  the  ground ;  and  in  the  decay  and  de- 
struction of  marked  trees  and  other  monuments.  They  become, 
in  process  of  time,  fruitful  sources  of  legal  controversies,  per- 
plexed with  so  much  doubt  and  uncertainty  that  neither  the 
learning  and  experience  of  the  judges,  nor  the  intelligence  and 
good  sense  of  juries,  are  in  all  cases,  a  guaranty  that  they 
will  be  adjusted  upon  the  basis  of  truth  and  right.  Hence, 
amongst  other  reasons,  we  have  the  rule  to  which  the  courts 
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ha^e  congtantly  adhered,  that  an  actual  location  of  a  diyiaion 
line  between  the  adjoining  lands  of  different  proprietors,  how* 
ever  erroneous,  shall  control  the  courses  and  distances  in  the 
title  deeds,  when  acquiesced  in  for  a  length  of  time  sufficient  to 
bar  an  entry.  Agreements  made  in  respect  to  disputed  bound*^ 
arj  lines  are  not  within  the  statute  of  frauds,  because  they  can 
not  be  considered  as  extending  to  the  title ;  nor  do  they  hare 
the  operation  of  a  conveyance,  so  as  to  pass  the  title  from  one 
to  another.  The  object  is  not  to  pass  the  estate,  or  to  make  a 
conreyance  and  transfer  to  A.,  of  lands  which  belong  to  B :  but 
such  agreements  proceed  upon  the  fact  that  the  true  line  of 
separation  is  not  only  fairly  and  truly  in  dispute,  but  that  it  is 
also  to  some  extent  undefined  and  unknown.  They  recognize 
and  confirm  the  title  of  both  the  contracting  parties  to  the 
lands,  of  which  they  are  respectively  the  real  owners,  and  seek 
only  to  distinguish  and  place  beyond  the  reach  of  future  doubt, 
tho  true  line  of  separation  between  them.  To  bring  an  agree- 
ment in  respect  to  lands  within  the  operation  of  the  statute  of 
frauds,  it  must,  in  effect,  create,  grant,  assign,  surrender  or  de- 
clare some  interest  or  estate  in  lands,  other  than  a  lease  for  the 
term  of  one  year ;  and  whenever  it  is  designed  to  have  this 
effect,  it  must  be  in  writing  and  be  subscribed  by  the  party 
granting  or  creating  such  estate  or  interest,  or  it  is  absolutely 
void.  It  has  been  repeatedly  held,  that  a  parol  agreement  to 
ascertain  and  establish  a  boundary  line  between  the  o^hiers  of 
adjoining  lands,  which  is  in  dispute,  and  in  some  degree  un- 
known and  undefined,  either  directly  by  the  parties  themselveSi 
or  through  the  medium  of  a  submission  to  the  award  of  otherSi 
is  not  an  agreement  which  extends  to  the  title,  and  therefore 
not  within  the  provisions  of  the  statute  of  frauds.  As  has  been 
justly  said,  "it  has  no  bearing  whatever  upon  the  abstract 
question  of  title,  no  more  than  the  testimony  of  a  witness  show- 
ing the  practical  location  of  a  deed  according  to  its  courses  and 
distances."  {Sellick  and  Sellick  v.  Addams^  15  John.  197. 
Jctckson  V.  Gfiger^  5  Cowen,  883.  Robertson  v.  McNielj  12 
Wend.  578,  583.)  But  where  the  line  is  already  well  known 
and  eatabfished ;  where  it  has  been  recognised  aad  acquiesoed 
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in  by  the  adjoimng  owners ;  and  more  esDecially  where  it  is 
indicated  and  marked  out  by  fences  or.  other  permanent  menu* 
ments  to  which  they  have  claimed  and  occupied  for  a  sufficient 
length  of  time  to  bar  an  entry,  a  parol  agreement,  to  change 
it,  differs  entirely  in  its  effect  from  that  to  which  I  have  before 
referred,  and  does  extend  to  the  title.  Its  operation  is  not  con- 
fined to  the  settlement  of  a  dispute,  or  the  removal  of  a  substan- 
tial ground  of  controversy ;  to  locate  and  mark  out  a  boundary 
line,  and  thus  make  positive  and  certain  for  all  future  time  that 
which  before  was  vague  and  indefinite ;  but  if  it  could  operate 
at  all,  it  manifestly  must  be  to  grant,  assign,  or  surrender  to 
one  or  to  both  the  contracting  parties,  an  interest  or  estate  in 
hnda  to  whicb,  at  the  time  of  making  the  agreement,  he  or  they, 
as  the  oase  might  be,  had  no  title  or  claim  whatever.  That 
they  have  no  other  object  than  to  obtain  a  better  or  a  more  con- 
venient boundary,  and  that  each  will  receive  a  fair  equivalent 
for  all  that  he  gives  away,  can  not  affect  the  legal  aspect  of  the 
question.  The  law,  for  wise  and  just  purposes,  prescribes  cer- 
tain forms  and  solemnities  to  be  observed  in  passing  an  interest 
or  estate  in  lands ;  and  pays  no  regard  whatever  to  the  motives 
of  those  who  may  become  parties  to  the  conveyance,  or  to  the 
extent  of  territory  to  be  affected  thereby.  These  forms  and 
solemnities  must  be  observed,  or  the  legal  estate  will  remain 
precisely  as  if  nothing  whatever  had  been  done.  Equity,  it  is 
true,  wiU  enforce  the  performance  of  a  parol  agreement  for  the 
sale  of  lands,  against  a  vendee  who  has  been  put  into  possession, 
or  against  a  vendor  who  has  been  paid  and  received  the  pur- 
chase money,  upon  the  ground  that  "  where  one  party  has  exe- 
cuted his  part  of  the  agreement,  in  the  confidence  that  the 
other  party  would  do  the  same,  it  is  obvious  that  if  the  latter 
should  refuse,  it  would  be  a  fraud  upon  the  former  to  suffer  this 
refusal  to  work  to  his  prejudice."  (2  Storj/^s  Eq.  Jur.  70, 
i  759.)  And  a  case  might  very  well  occur  where  the  equitable 
power  of  this  court  might  be  successfully  invoked  to  enforce 
and  maintain  a  parol  contract  to  straighten  a  crooked  boundary 
liae^  by  an  exchange  of  the  lands  necessary  to  effect  that  ob- 
ject, where  the  parties  mutually  obtained  an  equivalent  for  the 
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lands  surrendered,  and  the  contract  bad  been  executed  by  tbe 
delivery  of  the  possession.  In  the  present  case,  as  I  read  the 
testimony,  the  plaintiff  receives  no  consideration  or  equivalent 
for  the  lands  upon  which  the  defendant  has  entered ;  and  so  far 
from  having  put  the  defendant  in  possession  and  executed  the 
agreement,  he  signified  his  dissent  as  far  as  he  could  at  the 
time  the  defendant  was  in  the  act  of  erecting  the  fence. 

The  plaintiff's  title  to  the  locus  in  quo  was  established  by  the 
evidence  upon  the  trial,  and  he  was,  therefore,  in  my  judgment, 
entitled  to  a  verdict  in  his  favor.  I  also  think  the  learned  just- 
ice erred  when  he  charged  the  jury  that  the  statute  of  frauds 
did  not  apply,  and  that  "if  the  parties  verbally  agreed  to 
straighten  the  line,  the  party  who  acted  upon  such  agreement 
would  not  be  liable  to  the  other  in  an  action  of  this  kind. 

There  should  be  a  new  trial,  with  costs  to  abide  the  event. 


Morse,  J.  concurred. 
McGouN,  J.  dissented. 


New  trial  granted. 


Chenango  General  Term,  January,  1851.     McLSon,  Shank- 
land,  and  Monson,  Justices. 

Farrell  vs.  Calkins  and  others. 

In  an  action  of  tort  against  seyeral  defendants,  where  the  summons  was 
seired  personally  on  only  one  of  them,  and  upon  the  others,  by  copy;  and 
only  the  one  personaUy  serred  appeared  before  the  justice,  who  rendered 
judgment  against  aU  the  defendants ;  Held,  that  the  justice  erred  in  pro- 
ceeding to  judgment  against  those  not  personaUy  served. 

And  the  county  court  haying  affirmed  the  justice's  judgment,  as  to  the  de- 
fendant who  was  personaUy  served  with  the  summons,  and  dismissed  the  ap- 
peal as  against  the  other  defendants ;  the  supreme  court  reversed  both  judg- 
ments, with  costs. 
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The  rule  is  well  settled  in  such  cases,  that  an  entire  judgment  against  several 
defendants,  whether  in  an  action  of  tort,  or  upon  contract,  can  not  be  re* 
yersed  as  to  one  defendant,  and  affirmed  as  to  others. 

It  seems  J  that  the  code  of  procedure  has  not  changed  this  rule. 

This  was  an  appeal  from  the  Chenango  county  court.  The 
action  was  commenced  in  a  justice's  court,  by  summons  issued 
against  all  three  of  the  defendants,  and  personally  served  on  the 
defendant  Mervin  Calkins,  and  by  copy  upon  the  defendants 
Mortimer  Calkins  and  WiUiam  Sprague.  Mervin  Calkins  ap^ 
peared  at  the  joining  of  issue ;  the  other  defendants  did  not 
appear.  The  plaintiff's  complaint  was  not  entitled,  and  was  in 
these  words :  "  The  plaintiff  complains  against  the  defendants, 
to  wit :  for  breaking  open  the  plaintiff  s  bam,  taking  therefrom 
a  bay  mare,  and  using  the  same  in  a  rough  and  abusive  manner, 
and  so  injuring  the  said  mare,  that  she  slunk  foal  the  next  night ; 
for  which  the  plaintiff  claims  damage  of  $25,00,  which  trans 
pired  in  the  town  of  Sherburne,  Chenango  county,  in  the  month 
of  November  or  December,  1847,  for  which  the  plaintiff  com- 
plains, in  an  action  of  trespass."  Mervin  Calkins  put  in  an 
answer  to  the  complaint,  denying  the  same,  and  setting  up  va- 
rious defenses.  The  answer  was  not  entitled.  The  cause  was 
adjourned,  on  motion  of  the  defendant.  On  the  adjourned  day, 
the  defendant  Mervin  Calkins  appeared,  and  applied  for  a  fur- 
ther adjournment.  The  other  defendants  did  not  appear.  The 
application  for  a  further  adjournment  was  denied.  The  cause 
was  then  tried ;  and  the  return  of  the  justice  stated  the  evi- 
dence as  follows : 

John  D.  Farrell  testified,  that  he  knew  of  the  defendant's 
taking  a  mare  out  of  the  plaintiff's  bam ;  heard  them  say  they 
had  caused  her  to  slink  foal ;  heard  Mervin  Calkins  say  that 
he  had  no  leave  to  take  said  mare ;  said  he  drawed  manure  from 
the  bam,  with  the  said  mare  ;  it  might  have  been  straw  ;  they 
drew  the  straw  from  Mortimer  Calkins'  barn ;  it  was  a  steep 
hill  to  come  up  from  the  barn ;  it  was  a  hard  place  to  come  out ; 
Mervin  Calkins  said  it  was  slippery,  and  she  could  not  draw  ; 
and  she  slipped  down,  and  they  whipped  her ;  she  slipped  down 
several  times ;  she  was  smooth  shod ;  saw  the  mare  the  next 
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day  after  she  had  foaled ;  it  was  two  years  ago  last  fall  or  win* 
ter ;  there  was  a  little  snow,  and  it  was  slippery.  The  mare  had 
not  been  used  that  fall,  and  was  kept  on  purpose  to  raise  colts. 
Defendants  used  the  mare  so  that  she  was  unfit  for  business 
through  the  winter.  The  witness  thought  the  damage  not  less 
than  $25.  The  same  facts  substantially  were  proved  by  an- 
other witness.  At  the  close  of  the  testimony^  as  the  return  of 
the  justice  stated,  "  December  20th,  judgment  rendered  far 
$25  dam^esy  and  $4,10  costsJ^  All  three  of  the  defendants 
joined  in  an  appeal  to  the  county  court.  The  county  court 
affirmed  the  judgment  of  the  justice,  as  to  the  defendant  Mervin 
Calkins,  with  costs,  and  recited  in  the  judgment  itself,  "  And  U  ' 
further  appearing  to  the  court,  th€U  tlie  judgment  in  the  cause 
was  fwt  against  the  appellants  Mortimer  Calkins  and  WU- 
liam  Sprague,  in  the  justice^s  court ;  it  is  further  ordered^ 
that  this  appeal  be  dismissed  as  against  the  said  Mortimer 
Calkins  and  William,  Sprague" 

Nye  4*  Whittemore,  for  the  appellants.  I.  The  county  court 
erred  in  deciding  that  the  judgment  was  not  against  Mortimer 
Calkins  and  William  Sprague,  and  in  not  reyersing  the  judg- 
ment on  that  ground.  The  summons  was  against  all,  and  served 
on  all,  on  two  by  copy,  and  one  personally.  The  complaint  is 
against  all,  the  evidence  against  all,  and  judgment  generally. 

The  judgment  is  given  under  the  title  of  the  cause  as  required 
by  statute,  2  R,  S.  196,  i  244,  2d  ed.  The  complaint  is  put  in 
against  all  after  a  failure  of  two  to  appear.  (5  HiU,  441. 
8  7.  /.  Marsh,  432.  4  Munf.  425.)  The  judgment  against 
the  two  not  served,  although  void,  must  be  reversed,  and  it  is  no 
evidence  that  it  is  not  rendered  against  all,  because  by  being  so 
rendered  it  would  be  void  against  two ;  otherwise  a  void  judg- 
ment could  never  be  reversed. 

A»  K  Sheldon,  for  the  respondent.  The  judgment  in  this  casd 
is  formal  and  right.  The  constable  returned  the  summons  per* 
flonally  served  on  Mervin  Calkins,  and  by  copy  on  Mortimer 
CaDdaa  and  William  Sprague.    The  defendant's  counsel  a^ 
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peared  and  answered  for  Mervin  Calkins,  and  did  not  appear  for 
Mortimer  Calkins  and  William  Spragne.  No  one  answered  but 
Mervin  Calkins,  on  account  of  summons  not  being  personally 
served.  Issue  was  joined  between  Mervin  Calkins  and  the 
plaintiff.  The  trial  of  this  issue  was  adjourned.  On  the  ad- 
journed day,  Mervin  Calkins  appeared  and  answered,  the  others 
did  not  appear;  a  trial  ensued,  and  resulted  in  a  judgment 
of  $25,  upon  the  issue  tried,  and  not  against  those  who  were 
not  served  with  process,  and  who  never  appeared.  The  judg- 
ment clearly  appears  to  be  against  Mervin  Calkins  only,  and 
thus  it  should  be.  (1  Cowen^s  T/\  8d  ed,  p.  549,  550.  Rose  v. 
Oliver,  2  John.  865.  Richards  and  Phinney  v.  Walter,  12 
Jrf.  434.  1  Chit,  PI  85.  Munford  et  el  v.  FHtzhugh,  18 
John,  457.  Hartness  v.  Thompson,  5  Id,  160.  Livingston 
V.  Bishop,  1  Id.  290.  Judson  v.  Gibbons,  5  Wend.  224.  2 
Supple^neni  U.  S,  Digest,  p,  226,  §  203,  p.  240,  §  516.  2  U.  S. 
Digest,  p.  630,  §  110.)  The  law  construes  this  to  be  a  judg- 
ment against  Mervin  Calkins  only.  (2  Supplement  If.  S,  Di- 
gest, p,  225,  a  176, 177, 178, 179, 180, 181, 191, 204.  2  U,  S. 
Digest,  p.  640,  §  55.  Id.  p.  650,  §  62.  21  Wend.  47,  48, 
Coweris  opinion.    1  Cowen  177.    1  Pick.  281.) 

The  judgment  is  formal.  (2  Cowen's  Tr.  3rf  ed.  494,  495. 
6  Wend.  213.  9  Cowen,  233.)  But  if  it  is  informal,  as  the  in- 
tention is  plain,  the  court  will  ascribe  to  it  the  proper  form. 
(2  Coweris  Tr.  3rf  ed.  483.    2  John.  181.    10  Wend.  520.) 

By  the  appeal  from  the  justice,  the  county  court  became  pos- 
sessed of  the  cause,  with  full  power  to  correct  the  judgment. 
{Code,  §  466.)  This  was  done^  and  the  judgment  entered  by  the 
county  court  is  right.  This  section  reads,  that  "In  giving 
judgment,  the  county  court  may  aJBSrm  or  reverse  the  judgment 
of  the  court  below,  in  whole  or  in  part,  and  as  to  any  or  all  of 
the  parties,  and  for  errors  of  law  or  fact."  The  county  court, 
under  this  section,  possess  the  power  to  reverse  in  part,  and 
affirm  in  part.  The  word  "  parties,"  means  all  the  defendants, 
or  all  the  plaintiffs.  The  words  "  any  or  all  the  parties,^  have 
a  significant  history.  See  the  amendment  made  to  section  278, 
by  tlie  legislature  in  1849.    {Code  o/1849.)    See,  also,  section 
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12,  of  Code  of  1848,  amended  in  1849,  in  same  manner ;  Code 
of  1849,  S 12.  See,  also,  how  the  commissioners  reported  sec- 
tion 317,  in  1848  ;  the  legislature  of  1848  amended  it,  and  in 
1849  it  was  amended  again.  Each  of  these  sections  define  the 
powers  of  appellate  courts,  IL  But  if  this  judgment  is  techni- 
cally wrong  in  this  particular,  it  is  no  ground  of  error  upon  ap- 
peal. The  court  will  order  an  amendment,  and  let  the  judgment 
stand.  (2  R.  S.  242,  §§  4,  8,  5  Burr,  2730.  1  Doug,  115. 
1  Cowen,  189,  18  John.  602.  7  Wend.  408.  4  Id.  623. 
S  Denio,  353.  7  HUl,  292.  1  Barb.  Sup.  C.  Rep.  48,  and 
cases  cited  in  opinion.)  And  the  precise  question  has  been  ad- 
judged in  Alexander  v.  Hoyt,  (7  Wend.  89 ;)  Jameison  v. 
Pomerof/f  (9  Penn.  Rep.  230;)  and  in  Commonwealth  v. 
Dudley,  (13  Mass.  Rep.  432.)  Code,  §  176.  III.  Again :  the 
county  court  did,  in  fact,  determine  and  adjudge  the  judgment 
not  to  be  joint,  as  is  evident  from  the  recital  in  the  judgment 
itself ;  but,  if  not,  then  the  county  court  did  not  give  any  judg- 
ment, but  simply  dismissed  the  appeal,  as  to  these  two  defend- 
ants. There  was,  then,  no  judgment  as  to  them,  from  which 
they  could  appeaL  They  could  only  proceed  by  mandamus  to 
compel  the  county  court  to  proceed  to  judgment.  And  this  court 
leans  towards  the  affirmance  of  the  judgment,  and  where  the  jus- 
tice has  jurisdiction,  the  subsequent  proceedings  are  presumed 
to  be  regular,  until  the  contrary  appears.  (21  Wend.  305. 
15  Id,  490.  18  Id.  141.)  And  as  the  return  does  not  show 
affirmatively  that  the  judgment  was  against  all  the  defendants, 
the  appellants  should  have  procured  an  amended  return.  (3  Hill, 
75.    12JbAn.  299.) 

The  2  H  S.  195,  §  243,  directs  that  the  justice  shall  keep  a 
docket,  to  contain  "  the  judgm£nt  rendered  by  him,  and  the 
time  of  rendering  the  same."  In  this  case,  the  justice  simply 
returns,  that  he  rendered  a  judgment,  not  what  the  form  of  it  «• 

By  the  Court,  Mason,  P.  J.  It  seems  to  me,  that  there  can 
not  be  any  doubt  in  this  case,  from  the  return  of  the  justice 
herein,  that  the  justice  did  render  a  judgment  against  all  of  the 
defendants.    The  summons  was  against  all  three  of  them ;  and 
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it  was  personally  served  on  the  defendant  Meryin  Calkins,  and 
by  copy  on  the  defendants  Mortimer  Calkins  and  William 
Sprague.  The  defendant  Mervin  Calkins,  alone  appeared,  and 
the  plaintiff  declared  against  all  of  the  defendants  ;  and  the  de- 
fendant Mervin  Calkins,  alone  put  in  his  answer  ;  and  the  cause 
was  adjourned  by  consent  of  parties ;  and  on  the  adjourned  day, 
a  further  adjournment  was  sought  in  behalf  of  Mervin  Calkins, 
who  was  sick  at  the  time  and  unable  to  come  to  court,  but  which 
was  refused;  and  I  conclude  that  the  witnesses  were  sworn 
against  all  of  the  defendants,  and  that  the  proof  was  given 
against  all;  for  it  appears  that  the  judgment  was  rendered 
against  all.  This  seems  to  me  quite  apparent  from  the  face  of 
the  return  itself.  The  suit  is  entitled  against  all  the  defend- 
ants. The  complaint  is  against  all,  and  the  return  shows  that 
the  judgment  was  rendered  in  the  suit  for  $25  damages,  and 
$4,10  costs,  without  any  intimation  that  it  was  rendered  against 
one  defendant  alone ;  and  as  the  defendants  are  all  included  in 
the  suit,  and  in  the  complaint,  and  without  any  intimation  that 
any  of  the  defendants  are  left  out  of  the  proceedings  at  any 
stage,  it  seems  to  me,  that  there  can  not  be  a  doubt,  that  this 
return  shows  a  judgment  against  all.  And  as  this  was  an  ac- 
tion of  tort,  the  justice  erred  in  proceeding  to  judgment  against 
those  not  personally  served,  and  the  county  court  should  have 
reversed  the  judgment  of  the  justice  as  against  all  of  the  de- 
fendants. It  is  not  a  cause  where  the  county  court  could  sever 
the  judgment.  {Richards  v.  TFoZ/on,  12  John.  434.  'Arnold 
and  others  v.  Sandford,  14  Id.  417.  Holbrook  v.  Murray^ 
5  Wend.  161.  Van  Deusen  v.  Brower,  6  Cowen,  50.  Shel- 
don V.  Quinlen,  5  HUl,  441.)  The  rule  is  well  settled  in  these 
cases,  that  an  entire  judgment  against  several  defendants, 
whether  rendered  in  an  action  of  tort,  or  upon  contract,  can  not 
be  reversed  as  to  one  defendant,  and  affirmed  as  to  others.  If 
I  am  right  in  the  construction  which  I  have  put  upon  this  re- 
turn of  the  justice,  then  it  follows,  that  the  justice  erred  in  ren- 
dering this  judgment,  and  t^at  the  county  court  should  have 
reversed  his  judgment.  The  judgment  of  the  county  court,  and 
.  Vol.  X.  45 
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of  the  jttsiioe,  must  be  reversed ;  and  I  see  no  reason,  yrhf 
lbs  appellants  should  not  bare  their  costs  on  this  appeal. 

Judgment  aecordingly.(a) 

(a)  A  VKytlon  for  re-Brg:imient  was  made  in  tbia  case,  on  the  ground  tbat 
the  code  had  cbanf^d  the  rule  laid  down  by  the  court  in  their  opinion  in  thia 
case ;  that  an  entire  Judgment  against  several  defendants,  could  not  be  re- 
versed as  to  one  defendant,  and  affirmed  as  to  others ;  but  the  motion  for 
rs-argnment  was  denied,  the  court  adhering  to  the  opinion  as  above  expressed. 


Sams  Tebm.    Before  the  same  Juatioee. 
Troup  vs.  Hurlbttt. 

A  deed  thirfy  years  old  may  be  admitted  in  evidence  without  any  procrf*  of  its 
execution ;  provided,  the  possession  of  the  property  which  such  deed  assumes 
to  convey  has  gone  along  with,  and  been  held  in  accordance  with  the  pro- 
visions of  the  deed. 

fbe  open  and  visible  possession  of  premises,  by  a  purchaser,  under  an  unreg- 
istered deed,  is  sufficient  notice  to  protect  him  against  a  subsequent  put^ 
chaser,  and  to  charge  the  latter  with  a  Icnowledge  of  the  occupant's  rights. 

The  general  rule  is,  that  possession  of  land,  is  notice  to  the  purchaser,  of  the 
possessor's  title. 

It  is  the  general  doctrine,  that  whatever  puts  a  party  upon  inquiry,  amounts, 
in  Judgment  of  law,  to  notice ;  provided  the  inquiry  becomes  a  duty,  as  ill 
tile  case  of  purchasers  and  creditors,  and  would  lead  to  the  knowledge  of 
the  requisite  ikct  by  the  exercise  of  ordinary  diligence. 

00,  the  purchaser  of  an  estate  in  the  possession  of  tenants  is  chargeable  with 
notice  of  the  extent  of  their  interests ;  for,  having  knowledge  of  the  tei^ 
sney/  hs  ii  bound  to  infbrm  himself  of  the  conditions  of  the  lease. 

Tsitt  iras  an  appeal  to  the  general  term  of  the  court,  hj  the 
plaintiff,  John  Lrvine  Troup,  from  a  judgment  entered  on  a  rer- 
diet  rendered  for  the  defendant,  John  Hurlbut.  The  action 
1VM  brought  to  restrain  the  defendant  from  flowing,  by  meafli 
of  hii  mill-dam,  the  lands  of  the  plaintiff;  and  to  reeoTer  daj>» 
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MgeB  for  the  injory  which  the  plaintiff  had  thereby  abeady  soi* 
tained.  The  plaintiff  was  the  owner  of  lots  Nos.  9  and  12  in 
Nichols'  Tract,  in  the  county  of  Broome,  and  the  defendant  was 
in  possession,  as  owner,  of  a  saw-mill  and  the  mill-dam  thereof^ 
on  another  lot  in  the  said  tract,  known  as  the  Dosenbury  and 
Gregory  lot,  and  which  adjoined  lots  Nos.  9  and  12.  The  milt 
dam  was  constracted  across  Fly  creek,  which  flows  from  lot  No. 
12,  to  the  line  of  the  defendant ;  and  by  reason  of  his  dam  the, 
water  in  the  creek  was  obstructed,  and  thrown  back  upon  Iota 
Nos.  9  and  12,  by  that  means  overflowing  several  acres  of  the 
plaintiff's  land.  The  defendant  in  his  answer  set  up  the  unia- 
terrupted  possession  and  occupation  of  the  mill  and  mill-pond 
^r  upwards  of  thirty  years  then  last  past,  in  himself  and  those 
under  whom  he  claimed ;  and  averred  that  he  and  they,  for  that 
qMce  of  time,  had  held  the  same  adversely  and  in  hostility  to 
all  other  persons  claiming  or  pretending  to  have  any  right  or 
title  thereto ;  and  that  he  and  they  had,  for  that  space  of  time, 
flowed  the  lands  covered  by  said  pond,  in  hostility  to  all  persona 
claiming  the  lands,  or  claiming  any  right  to  prevent  the  flowing 
of  those  lands ;  and  that  he  and  they  had  occupied  and  enjoyed 
for  the  same  space  of  time,  the  mill,  mill-dam,  pond  of  watery 
and  all  the  ground  covered  by  the  same,  as  their  own  estatey. 
property,  land  and  water  privilege.  The  answer  denied  all  the 
right  and  claim  of  the  plaintiff  as  set  forth  in  his  complaints 
The  reply  of  the  plaintiff  denied  all  the  allegations  in  the  acr 
swer,  except  the  defendant's  possession  of  the  mill  and  dam,, 
and  pond,  for  about  three  years,  which  was  admitted.  The  te^. 
ply  also  claimed  that  about  12  years  previous  to  that  time  the 
miU  and  dam  were  suffered  to  go  to  decay,  and  were  unoccupied 
for  about  two  years,  with  the  pond  drawn  off;  that  for  10  yeara 
then  past  the  dam  had  been  raised  higher  than  originally,  and 
more  land  had  been  flowed. 

The  cause  was  tried  at  the  Broome  circuit  in  December,  1849^ 
before  Justice  Johnson  and  a  jury.  On  the  trial,  the  plaintifl^ 
Wiong»t  other  documentary  evidence,  produced  an  exemplified 
copy  of  the  will  of  Henry  Nichols,  duly  proven,  d&o.  by  which 
Hm  lands.  eUimed  by  the  phuntiff  weca  doviwl  to  biai,  wd  tft 
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Bebecca  Dayidge  and  Elizabeth  Nichols ;  and  a  partition  deed 
executed  by  and  between  the  said  three  deviseeS;  dated  April 
1, 1835,  and  recorded  in  Broome  county,  February  8,  1887,  by 
which  the  said  lands  were  conveyed  to  the  plaintiff,  and  in  con- 
sideration whereof,  he  released  other  premises  to  the  other  de* 
visees.  The  defendant  proved  that  the  first  mill  was  built  in 
1814  or  1815,  when  William  Rogers  was  in  possession ;  and 
after  giving  in  evidence  the  record  of  a  judgment  in  the  court 
of  common  pleas  of  Broome  county,  in  favor  of  one  Fuller, 
against  Bogers,  docketed  September  15,  1815,  offered  in  evi- 
dence a  deed  purporting  to  be  executed  on  the  16th  of  July, 
1818,  by  Oliver  Huntington,  late  sheriff,  &c.  by  Thomas  Hicox, 
late  deputy,  to  John  Dusenbury,  and  duly  acknowledged  on  the 
same  day,  reciting  a  sale  on  an  execution  in  favor  of  said  Ful- 
ler against  Rogers  for  certain  premises  therein  described ;  ^  and 
also  the  one  equal  undivided  third  part  of  a  certain  saw-mill, 
seat  and  appurtenances  thereunto  belonging,  situate  in  said 
town,  [Windsor]  and  on  a  lot  of  land  in  the  possession  of  Wil- 
liam Walker,  but  owned  by  John  Dusenbury."  But  the  judge 
rejected  the  evidence  on  the  ground  that  the  defendant  had  not 
produced  the  execution.  The  following  deeds  were  then  offered 
in  evidence  on  the  part  of  the  defendant,  and  objected  to  by  the 
plaintiff's  counsel,  but  admitted  by  the  judge :  Deed  from  Wil- 
liam Bogers  to  Ezekiel  Crocker,  dated  July  18,  1817,  convey- 
ing an  undivided  one  third  part  of  the  right  to  overflow  lands 
of  Bogers,  which  deed  was  duly  acknowledged  19th  July,  1817 ; 
a  power  of  attorney  from  Henry  Nichols  to  Emanuel  Coryell, 
dated  April  80, 1812,  authorizing  him  to  sell  and  convey  all 
land  belonging  to  him  in  Broome  county ;  a  deed  from  Eman- 
uel Coryell,  attorney  for  Henry  Nichols,  to  Ezekiel  Crocker, 
dated  April  12,  1815,  conveying  the  Gregory  and  Dusenbury 
lot ;  a  deed  from  Dusenbury  and  Gregory  to  George  H.  Eggles- 
ton  of  the  same  premises,  dated  June  22, 1844,  and  a  deed  from 
G.  H.  Egglestqn  to  the  defendant  and  B.  H.  Johnson,  of  the 
same  premises,  dated  June  28, 1847.  Exceptions  were  taken  on 
behalf  of  the  plaintiff  to  the  several  decisions  of  the  judge  ad- 
mitting these  deeds  in  evidence.     Tt  appeared  in  evidence  that 
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there  had  been  three  mills  at  different  times ;  the  first,  built  in 
1814  or  1815,  stood  15  to  20  years ;  the  second  stood  about  aa 
long ;  and  the  third  mill  was  built  by  Eggleston  about  3  or  4 
years  before  the  trial.  There  was  much  conflicting  testimony 
as  to  the  height  to  which  the  several  dams  had  raised  the  water 
in  the  pond,  and  the  quantity  of  land  they  respectively,  flowed. 
Five  witnesses,  who.  were  examined  on  the  part  of  the  plaintiff, 
swore  positively  that  the  present  dam  of  the  defendant  flowed 
the  water  much  higher  than  the  former  one,  and  that  the  pond 
was  larger  than  the  old  one.  Eggleston,  who  had  the  mill  and 
dam,  now  occupied  by  the  defendant,  rebuilt  in  1845,  testified 
that  the  dam  he  built  was  6  or  8  feet  higher  than  the  dam  was 
when  he  came  there,  and  the  pond  flowed  more  land  than  it  did 
when  he  went  there.  Alexander  Rogers,  who  was  one  of  the 
owners  of  the^r^^  mill  when  it  was  built  in  1815,  and  helped 
build  it  himself,  testified  that  it  did  not  raise  the  water  so  high 
as  the  present  mill  and  dam.  Of  the  five  witnesses  who  were 
examined  for  the  defendant  on  this  point,  only  one  swore  posi- 
tively that  the  water  was  raised  as  high  by  the  old  dam  as  by 
the  new  one ;  one  said  that  he  thought  the  present  mill  raised 
the  water  six  or  eight  inches  higher  than  the  second  one ;  the 
other  three  did  not  speak  very  decidedly. 

The  judge  charged  the  jury  that  they  were  to  find,  first 
whether  the  defendant  had  any  right  to  flow  lots  9  and  12;  and 
second,  if  the  defendant,  having  a  right  to  flow  those  lots  in  any 
degree,  had  exceeded  that  right.  He  also  charged  the  jury 
that  if  they  should  find  that  the^miH  was  built  in  1814,  and  was 
in  operation  when  the  deed  from  Nichols  to  Crocker  was  given, 
and  that  the  defendant  had  not  flowed  more  land  than  was 
flowed  at  the  time  Crocker  received  his  deed,  then  the  defend- 
ant would  be  entitled  to  a  verdict.  The  plaintiff's  counsel  ex- 
cepted to  the  charge,  and  to  each  part  of  it.  The  jury  found  a 
verdict  for  the  defendant. 

Dickinson  ^  Tompkins,  for  the  appellant. 

Hotchkiss  4*  Seyfnour,  for  the  respondent. 
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Bf/  tfie  Court,  Monbon,  J.  This  action  was  commenced  on 
the  Slst  of  January,  1849,  to  recorer  damages  for  overflowing^ 
the  plaintiff's  land,  by  reason  of  the  defendant's  miU-dam,  and 
waa  brought  to  trial  before  Mr.  Justice  Johnson  and  a  jury,  at 
the  Broome  circuit,  on  the  12th  December,  1849,  when  a  verdioi 
was  rendered  for  the  defendant.  On  the  trial  the  defendant 
offered  in  eyidence,  a  deed  from  William  Rogers  to  John  Dnaen- 
bury,  dated  16th  October,  1817 ;  also  a  deed  from  Rogers  to 
Crocker,  dated  18th  July,  1817,  and  a  deed  from  GoryeU  to 
Crocker,  dated  12th  of  April,  1815.  To  which  the  counsel  fo? 
the  plaintiff  objected,  on  the  grounds  that  they  had  not  been 
acknowledged,  or  proved,  or  recorded ;  and  were  void  as  against, 
the  plaintiff  who  claimed  to  be  a  bcnajide  purchaser  without 
notice.  But  the  court  overruled  the  objections  and  admitted 
the  deeds  in  evidence.  Dusenbury  went  into  possession  under 
his  deed,  and  the  defendant  offered  to  show  that  the  property 
described  in  said  deeds  had  been  held  agreeably  *  to  them,  from, 
their  datea  to  the  commencement  of  this  suit 

The  general  doctrine  is,  that  whatever  puts  a  party  upon  in- 
quiry, amounts,  in  judgment  of  law,  to  notice ;  provided  the 
inquiry  becomes  a  duty,  as  in  the  case  of  purchasers  and  cred- 
itors, and  would  lead  to  the  knowledge  of  the  requisite  fiu^t  by 
the  exercise  of  ordinary  diligence  and  understanding.  (4  Kenfs 
Com.  179.)  So  the  purchaser  of  an  estate  in  the  possession  of 
tenants  is  chargeable  with  notice  of  the  extent  of  their  interests 
as  tenants ;  for,  having  knowledge  of  the  tenancy,  he  is  bound 
to  inform  himself  of  the  conditions  of  the  lease.  The  general 
rule  is,  that  possession  of  land  is  notice  to  the  purchaser,  of  the 
possessor's  title.  {Id.  and  note  i.)  Where  the  purchaser  un^ 
der  an  unregistered  deed  was  in  the  open  and  visible  posses- 
sion of  the  premises,  it  was  held  sufficient  notice  to  protect  him 
against  a  subsequent  purchaser,  and  to  charge  the  latter  with  % 
knowledge  of  his  rights.    {%  Wend.  226.) 

If  a  deed  is  80  years  old,  it  may  be  admitted  in  evidence 
without  any  proof  of  its  execution,  (1  PAtt  Ev.  477,)  pro- 
vided the  possession  of  the  thing  it  assumes  to  convey  has  gone 
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along  and  been  held  in  accordance  with  its  provisions.  {Cawen 
^  HOTs  Notes  to  Phil  Ev.  p.  1811.) 

The  plaintiff  objects  to  the  charge  of  the  judge  to  the  jury, 
that  if  they  found  that  the  mill  was  built  in  1814,  and  was  in 
op^mtion  when  the  deed  from  Nichols  to  Crocker  was  given, 
and  that  the  defendant  had  not  flowed  more  land  than  was 
flowed  at  the  time  Crocker  received  his  deed,  then  the  defend- 
ant was  entitled  to  a  verdict.  This  deed  was  dated  12th  April, 
1815,  and  conveyed  the  Gregory  and  Dusenbury  lot  on  which 
tiie  mill  stood.  The  defendant,  as  I  understand,  derives  title 
from  Nichols,  to  the  lands  overflowed,  by  subsequent  convey- 
ances; and  which,  having  been  duly  recorded,  the  plaintiff 
claimed  entitled  him  to  be  considered  as  a  bona  fide  purchaser 
without  notice.    I  am  unable  to  discover  any  error  in  this  charge. 

The  general  principle  insisted  on  by  the  plaintiff  is  undoubt- 
edly correct ;  that  there  must  have  been  a  contiikued  adverse 
using  of  the  water  for  twenty  years,  to  a  certain  extent,  to  give 
a  right  by  possession  to  overflow  to  that  extent.  (17  Wend. 
568.)  But  we  will  suppose  a  mill  in  operation,  whose  dam 
causes  an  overflow  of  three  acres  of  land.  The  occupant  of  the 
mill  takes  a  deed  from  the  owner  of  the  land,  of  two  acres,  in- 
cluding the  mill  and  dam.  I  should  think  that  the  grantee 
acquired  the  right  to  maintain  the  dam  at  the  height  it  was  at 
the  time  of  the  purchase,  and  that  he  and  his  grantees  would 
not  be  responsible  to  the  grantor,  or  those  holding  under  him, 
for  any  injury  which  the  other  acre  might  receive  from  an  over- 
flow of  water  produced  by  the  dam.  (5  Wend.  525.  4  Kenfs 
Com.  467.)  Quando  cUiqtiid  conceditur^  conceditur  id  sine 
quo  iUud  fieri  nonpossit.  (4  Kenfs  Com.  467,  note  0.  WUles, 
197.   1  Scnmd.  828,  note  6.) 

The  plaintiff  in  his  second  point  says  that  the  dam  was  raised 
in  1845,  flowing  more  land  than  was  covered  before ;  but  the 
jury  have  found  that  the  defendant  had  not  flowed  more  land 
than  was  flowed  at  the  time  Crocker  received  his  deed,  and  I  do 
not  think  their  verdict  is  so  entirely  against  evidence  as  to 
justify  us  in  disturbing  it. 

I  am  of  opinion  that  the  judgment  should  be  affirmed. 
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Chapman  vs.  The  Albany  and  Schenectady  Railroad 

Company. 

A  railroad  corporation,  constructing  its  road  through  one  of  the  streets  of  a 
city,  in  pursuance  of  authority  granted  by  the  legislature,  and  with  the  con- 
sent of  the  common  council  of  the  city,  is  not  liable  for  consequenHqjl,  damor 
ges  sustained  by  persons  owning  land  adjacent  to  the  street,  by  reason  of 
the  raising  of  the  grade  of  the  street;  provided  the  authority  given  to  the 
company  is  exercised  with  proper  care  and  skill. 

The  use  to  which  a  street  in  a  city  or  village  is  devoted,  is  far  more  extensive 
than  the  mere  right  of  the  public  to  pass  over  it.  It  may  be  used  in  any 
way  which  shall  best  promote  the  interests  and  business  of  the  city  or  vil- 
lage where  it  is  located.  What  will  so  promote  those  interests  and  that 
business,  is  to  be  determined  by  the  municipal  authority  to  whom  the  con- 
trol of  the  streets  is  committed. 

Those  who  purchase  lands  a(\jacent  to  such  streets,  must  be  deemed  to  take 
their  title  subject  to  the  appropriation  of  the  streets  to  such  purposes  and 
objects  as  the  public  interests  shaU  require. 

The  only  restriction  upon  this  appropriation  is,  that  the  use  to  be  made  of 
the  streets,  must  not  be  incompatible  with  the  ends  for  which  they  were 
established. 

A  statute  relating  to  the  city  of  Albany,  required  the  common  council,  when 
it  should  alter  the  grade  of  any  street,  to  appoint  three  persons  to  assess  the 
damages,  Ac.  to  which  any  owners  of  lots  might  be  subjected,  by  reason  of 
such  alteration ;  and  provision  was  made  for  the  payment  of  such  damages. 
The  grade  of  a  street  having  been  altered  by  a  raihroad  company,  with  tho 
consent  of  the  common  council,  and  the  damages  caused  by  such  alteration 
having  been  assessed,  and  the  assessment  confirmed ;  ERldf  that  it  was  a 
legal  presumption,  that  the  owners  of  lots  affected  by  the  alteration  had 
been  satisfied  for  all  the  ii^uries  sustained  in  consequence  of  the  alteration 
of  the  grade ;  and  that  an  action  against  the  railroad  company,  to  recover 
such  damages,  could  not  be  sustained. 

This  was  an  action  on  the  case  to  recover  damages  for  inju- 
ries sustained  by  the  plaintiff,  in  consequence  of  the  construc- 
tion of  the  defendants'  railroad  across  Broadway,  in  the  city  of 
Albany,  near  the  plaintiff's  premises.  The  action  was  tried  at 
the  Albany  circuit  in  July,  1848,  before  Mr,  Justice  Hand.    It 
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appeared  upon  the  trial,  that  in  1844  the  defendants,  in  pursu- 
ance of  authority  granted  by  the  legislature,  and  with  the  con- 
sent of  the  common  council  of  Albany,  constructed  their  railroad 
across  Broadway,  entering  that  street  upon  the  easterly  side,  at 
a  point  nearly  opposite  to  the  premises  of  the  plaintiiF,  situate 
on  the  westerly  side,  and  crossing  the  street  diagonally  to  a 
point  north  of  the  plaintiff's  premises.  The  grade  of  the  rail- 
road where  it  crosses  Broadway,  is  two  feet  above  the  former 
grade  of  the  street.  On  the  7th  of  October,  1844,  the  common 
council  of  Albany  passed  an  ordinance,  directing  that  the  grade 
of  Broadway,  at  its  intersection  with  the  railroad,  be  altered,  so 
as  to  form  on  the  north  side  of  the  railroad,  a  plane  from  the 
level  of  said  railroad,  regularly  descending  to  Dewitt-street,  and 
on  the  south  side  of  said  road,  a  plane,  descending  in  like  man- 
ner, to  or  near  a  point  in  Broadway  opposite  to  premises  of 
S.  P.  Jermain.  Under  this  ordinance,  the  grade  of  the  street 
was  raised  two  feet  opposite  the  plaintiff's  north  line,  and  one 
foot  nine  inches  opposite  his  south  line.  On. the  25th  of  No- 
vember, 1844,  the  common  council  passed  a  law  to  apportion  the 
damages  caused  by  the  alteration  of  the  level  of  Broadway,  and 
on  the  25th  of  August,  1845,  the  apportionment  so  made  was 
confirmed.  The  plaintiff  gave  some  evidence  tending  to  show 
that  his  property  had  been  somewhat  injured  by  the  change  in 
the  grade. 

The  judge  charged  the  jury,  that  the  defendants  were  author- 
ized by  the  acts  of  the  legislature  and  the  corporation  of  Albany, 
to  construct  their  road  upon  the  route  adopted  by  them ;  that 
the  plaintiff,  prima  fadcy  was  to  be  deemed  to  be  the  owner  to 
the  center  of  the  street  opposite  his  land,  and,  as  such,  could,  in 
a  proper  action,  sue  any  one  for  disturbing  the  soil  of  the  street, 
except  for  the  purposes  of  a  street  or  highway  ;  that  the  defend- 
ants could  not  convert  the  soil  of  that  part  of  the  street  belong- 
ing to  the  plaintiff  to  their  own  use,  without  compensation  to 
him.  But  whether  the  soil  of  tha  street  belonged  to  the  plain- 
tiff or  not,  he  could  recover  for  any  particular  damage  sustained 
by  him,  in  consequence  of  the  defendants  ndsing  the  street  or 
the  sidewalks  opposite  his  premises,  if  that  damage  was  special 
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axid  peculiar  to  himself;  that  the  defendants  were  liable  in  that 
ease,  if  they  raised  the  street,  &c.  themselves,  or  by  their  acts 
had  rendered  these  alterations  absolutely  necessary,  and  the 
alterations  were  from  necessity  the  direct  ccmsequence  of  the 
acts  of  the  defendants ;  that  if  the  city  corporation  had  been 
eompelled  to  make  the  alterations  in  consequence  of  the  defend- 
ants building  their  road  across  the  street,  and  the  plaintiff  had 
sustained  special  injury  thereby,  he  could  recover  of  the  defend- 
ants therefor  ;  that  the  city  corporation  had  no  right,  without 
compensation,  to  injure  the  property  of  the  plaintiff,  to  benefit 
the  defendants.  But  if  the  injury  sustained  by  the  plaintiff 
was  occasioned  by  the  act  of  the  city  corporation,  independently 
of  the  defendants,  and  by  acts  not  attributable  to  a  necessity 
occasioned  by  the  acts  of  the  defendants,  for  that  the  defendants 
were  not  liable.  That  the  defendants  had  the  right,  by  their 
eharter,  to  use  engines  and  cars  upon  their  road,  and,  conse- 
quently, running  them  in  a  proper  manner  was  not  a  nuisance, 
and  the  plaintiff  could  not  recover  for  any  injury  sustained  in 
consequence  of  the  noise,  ice.  made  by  the  defendants  in  the 
tise  of  their  road,  unless  damages  had  accrued  to  the  plaintiff  by 
some  improper  management  thereof  by  the  defendants.  The 
jury  found  a  verdict  of  $700  for  the  plaintiff. 

S.  StevenSj  for  the  plaintiff. 

M.  T.  Reynolds^  for  the  defendants. 

Bp  the  Court,  Harris,  J.  The  judge  at  the  circuit  was 
right,  in  holding  that  the  defendants  were  authorized,  by  the  acts 
of  the  legislature  and  the  coloration  of  Albany,  to  construct 
their  road  across  Broadway.  Whatever  may  be  the  rule  in  re- 
spect to  ordinary  highways,  it  is  certain  that  streets,  within  the 
Uinits  of  municipal  corporations,  are  not  exclusively  to  be  de- 
voted to  the  use  of  foot  passengers  and  vehicles  moved  by  ani- 
mal power.  This  is,  undoubtedly,  their  primary  and  principal, 
but  it  is  by  no  means  their  only  use.  Sewers  and  drains  may 
he  eonstrtwted,  and  water-pipes  and  gas-pipes  itiay  be  laid  in 
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them,  with  the  consent,  and  under  the  control,  of  the  mtmicipal 
goyerninent.  For  such  purposes,  too — ^purposes  in  no  way  eon? 
nected  with  their  use  by  the  traveling  public — streets  may  be 
dug  up ;  their  grade  may  be  changed ;  and  the  adjacent  owner$ 
subjected  to  yarious  and  serious  inconveniences.  And  yet,  no 
one  ever  thought  of  maintaining  an  action  for  any  consequential 
injury  he  may  have  sustained,  as  the  result  of  such  use  of  the 
street  upon  which  his  land  happened  to  be  bounded.  The  propo* 
sition  of  the  learned  judge,  when  he  says  that  the  plaintiff,  aa 
owner  to  the  center  of  the  street  opposite  his  land,  may  main* 
tain  an  action  against  any  one  for  disturbing  the  soil  of  tha 
street,  except  for  the  purposes  of  a  street  or  highway,  is  quite 
too  broad.  The  use  to  which  a  street  in  a  city  or  village  is  de- 
voted, is  far  more  extensive  than  the  mere  right  of  the  public^ 
pass  over  it.  It  may  be  used  in  any  way  which  shall  best  pro* 
mote  the  interests  and  business  of  the  city  or  village  where  it  is 
located.  What  will  so  promote  those  interests  and  that  busi- 
ness, is  to*  be  determined  by  the  municipal  authorities  to  whom 
the  control  of  the  streets  is  committed.  If  it  ever  was  the  rule, 
that  streets  could  only  be  appropriated  to  the  use  of  those  who 
may  have  occasion  to  travel  over  them,  either  on  foot  or  by  mean3 
of  animal  power,  it  is  very  certain  that  the  progress  of  improve* 
ments,  and  the  exigencies  of  society,  have  left  such  a  rule  far 
behind.  Those  who  purchase  lands  adjacent  to  such  streets, 
must  be  deemed  to  take  their  title  subject  to  their  appropriation 
to  such  purposes  and  objects  as  the  public  interests  shall  re- 
quire. The  only  restriction  upon  this  appropriation  is,  that  the 
use  to  be  made  of  the  streets  must  not  be  incompatible  with  the 
ends  for  which  they  were  established. 

In  the  Lexington  and  Ohio  Railroad  v.  ApplegatCj  (8  Danc^ 
289,)  the  question  before  the  court  was,  whether  the  city  govern- 
ment of  Louisville  had  a  right  to  authorize  the  location,  cou- 
fltruetion  and  use  of  a  railroad  through  a  street  of  the  city. 
Chief  Justice  Robertson,  in  delivering  the  judgment  of  the  court 
of  appeals,  says :  "  The  purchasers  of  property  on  Main-street, 
as  on  every  other  street,  took  their  respective  lots,  subject  to 
«U  tbe  oontiiigeacles  that  might  arise  toit>  and  to  the  use  of  i4 
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from  all  the  uses  which  might  ever  be  made  of  the  street  as  a 
public  way,  consistently  with  the  objects  of  its  original  dedica- 
tion. They  purchased  their  property  and  must  hold  it, — as  all 
others  purchase  and  hold  town  lots — subject  to  any  consequences 
that  may  result,  whether  advantageously  or  disadvantageously, 
from  any  public  and  authorized  use  of  the  streets,  in  any  mode 
promotive  of,  and  consistent  with,  the  purposes  of  establishing 
them  as  common  highways  in  towns,  and  compatible  with  the 
reasonable  enjoyment  of  them  by  all  others  entitled  thereto." 

The  same  views  have  been  expressed  and  maintained  at  very 
great  lengthy  by  a  very  distinguished  jurist  in  our  own  court. 
{See  Drake  v.  The  Hudson  River  Railroad  Co.  7  Barb.  508.) 
"  The  streets  wherein  the  tracks  of  the  railroad  are  laid,"  says 
Jmdge  Jones,  "  still  continue  streets,  for  the  use,  benefit  and  ac- 
commodation of  the  plaintiffs,  and  their  fellow  citizens,  and  the 
public  at  large.  A  leading  use  and  purpose  of  a  public  street 
is,  for  travelers  and  others  to  pass  and  repass  on  and  over  the 
same,  with  horses,  carriages,  and  other  vehicles,  and  on  foot. 
All  parties  must  concur  in  that  definition  as  applicable  to  the 
right  of  way  over  the  public  streets  of  the  city.  And  does  not  the 
railroad,  with  its  cars  propelled  by  the  application  of  steam,  or 
by  animal  power,  come  equally  within  the  definition,  as  the  cart, 
carriage  or  omnibus,  drawn  by  animals?  It  is  a  new  mode  of 
using  the  street,  but  it  is  still  an  use  of  it,  for  passing  and  re- 
passing, with  a  vehicle  /or  the  carriage  of  passengers  and  goods 
and  freight.  And  the  use  of  the  street  by  cars  with  passengers 
is  equally  in  the  exercise  of  the  acknowledged  right  thus  to  tra- 
verse, the  street  with  carriages  as  the  use  of  them  by  other  vehi- 
cles for  similar  purposes."  And  in  the  same  case,  Edwards,  J. 
says,  '^  The  use  of  a  street  for  a  railroad  consists  merely  in 
adapting  its  surface  to  a  particular  mode  of  conveyance ;  and 
when  so  adapted,  the  running  of  a  railroad  car  is  no  more  an  ex- 
clusive appropriation  of  the  street,  than  the  running  of  any  other 
species  of  conveyance  would  be.  If  the  additional  facilities  for 
passage  and  repassage,  which  a  railroad  furnishes,  will  have  the 
effect  of- increasing  the  use  of  the  street,  and  thus  cause  some 
inconrenience  to  persons  doing  business  or  residing  in  its  neigh- 
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borhood,  yet  if  it  is  not  diverted  from  the  purposes  for  which  it 
was  opened  and  laid  out,  no  right  of  any  person  will  be  violated. 
Neither  Will  there  be  any  infringement  of  private  rights,  if  the 
track  itself  should  cause  a  slight  change  in  the  surface  of  the 
street,  provided  the  passage  is  free  and  unobstructed." 

In  these  general  views,  I  understand  the  learned  judge  who 
tried  this  cause  at  the  circuit,  also  to  concur.  Hence  it  is  that 
we  find  him  instructing  the  jury,  not  only  that  the  defendants 
had  the  right  to  construct  their  road  in  the  manner  they  did,  but 
also  that  they  might  run  engines  and  cars  thereon  without  any 
liability  for  the  injury  the  plaintiff  might  sustain,  unless  dam- 
ages had  accrued  to  him  by  some  improper  management  of  the 
defendants'  road.  But  he  also,  in  connection  with  these  views, 
laid  down  a  proposition  .which  can  not,  I  think,  be  sustained. 
He  charjged  the  jury,  in  substance,  that  if  the  defendants,  by  the 
construction  of  their  road  across  Broadway,  upon  a  grade  different 
from  that  of  the  street,  had  rendered  it  absolutely  necessary 
that  the  grade  of  the  street  should  be  changed,  then  they  were 
liable  for  any  special  injury  the  plaintiff  had  sustained  by  means 
of  such  change.  With  great  respect,  I  can  not  but  regard  this 
position  as  wholly  untenable. 

The  defendants,  it  is  conceded,  did  no  unlawful  act  in  con* 
structing  their  road  where,  and  in  the  manner,  they  did.  If  this 
was  lawful,  they  have  committed  no  wrong  against  the  plaintiff 
by  performing  this  lawful  act.  The  city  government  have  the 
right,  it  must  also  be  conceded,  to  alter,  at  pleasure,  the  grade 
of  any  street.  The  motive  which  may.  have  led  to  any  such 
alteration  is  not  the  subject  of  inquiry,  any  more  than  the  influ- 
ences which  may  have  led  the  legislature  to  pass  the  act  which 
authorized  the  defendants  to  change  the  route  of  their  road.  It 
is  enough  that  the  common  council,  in  making  such  alteration, 
has  not  exceeded  the  limits  of  its  acknowledged  jurisdiction. 

Here  then  we  have  an  act  by  the  defendants,  authorized  by 
law,  and  performed  in  a  lawful  manner,  and  another  act  of  the 
city  government  equally  authorized  and  lawful,  resulting  in  an 
injury  to  the  plaintiff  for  which  the  defendants  are  made  liable 
as  wrongdoers.     Such  a  state  of  things,  all  must  agree,  would 
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present  a  legal  phenomenon  hitherto  unobBervecL  Kor  is  thif 
all.  By  the  58th  section  of  the  act  to  combine  into  one  the  acts 
relating  to  the  city  of  Albany,  (Citp  Laws  of  Albany f  p.  67,) 
the  common  council  is  required,  when  it  shall  alter  the  grade  of 
any  street,  to  appoint  three  disinterested  freeholders  whose  duty 
it  shall  be  to  inquire  into  and  assess,  the  damages  and  recom- 
pense to  which  any  owner  of  any  lot  may  be  entitled  by  reason 
of  such  alteration.  Provision  is  also  made  for  the  payment  of 
the  damages  so  assessed.  It  appeared  upon  the  trial,  that  in 
this  case  the  provisions  of  the  law  had  been  complied  with ;  that 
the  damages  caused  by  the  alteration  in  the  street  had  been 
assessed,  and  that  the  assessment  had  been  confirmed.  It  is  » 
legal  presumption,  therefore,  that  the  plaintiff  has  been  satisfied 
for  all  the  injury  he  has  sustained  by  reason  of  the  alteration  in 
the  grade  of  the  street.  And  yet,  without  reference  to  such 
legal  compensation,  he  has  been  permitted  to  recover  all  these 
damages  of  the  defendants  in  this  action. 

The  counsel  for  the  plaintiffs,  upon  the  argument,  relied 
very  much  upon  the  case  of  Fletcher  v.  The  Auburn  and  Syror 
case  Railroad  Co.,  (26  Wend.  462.)  That  case  has  been  re- 
garded as  standing  upon  somewhat  questionable  ground.  {See 
opinion  of  Bronson,  Ch.  J,  in  Radcliffy.  The  Mayor,  ^c.  of 
Brooklyn,  decided  by  the  court  of  appeals  in  December,  1850.) 
The  case  certainly  goes  much  farther  than  any  other  with  which 
I  have  met,  towards  sustaining  the  right  of  the  owner  of  land 
adjacent  to  a  street  to  maintain  an  action  to  recover  damages  for 
consequential  injuries  resulting  from  a  lawful  occupation  of  the 
street.  Though  the  case  does  not  seem  to  have  been  very  ma- 
turely considered,  I  am  inclined  to  think  it  was  well  decided.  It 
came  before  the  court  upon  demurrer.  The  plaintiff  had  alledged 
that  the  defendants  had  constructed  across  a  certain  street,  ad- 
jacent to  his  messuage  and  garden,  an  embankment  '^  by  means 
whereof  he  can  not  have  and  ei\joy  his  right  of  free  and  unob- 
structed passage  unto  and  upon  the  street,  to  and  from  his  mes- 
suage and  garden,  and  is  deprived  of  the  use,  benefit  and  advaU'- 
tage  of  the  street.  And  besides,  his  messuage  is,  by  reason  of 
the  embankment,  frequently  inundated  with  water,  insomuch 
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that  he  is  often  deprived  of  the  use  and  benefit  of  his  oellar,"  ifcc. 
Admitting,  by  the  form  of  the  pleadings,  these  allegations  to  be 
true,  the  defendants  justified  what  they  had  done,  by  setting  up 
their  charter,  which  authorized  the  construction  of  their  railroad 
across  or  upon  any  highway.  To  this  defense  there  was  a  de- 
murrer. I  think  the  pleas  demurred  to  did  not  contain  a  legal 
justification  of  the  acts  alledged  in  the  declaration.  I  agree 
with  Chief  Justice  Nelson,  that  though  the  company  were  author- 
ized to  occupy  the  road,  they  were  to  occupy  it  at  their  peril,  in 
a  way  not  to  prejudice  private  rights.  The  owner  of  land  adja- 
cent to  a  street  has  a  right,  as  an  essential  incident  to  his  title, 
to  certain  services  and  easements  in  the  street,  which  are  as  in- 
violable, and  may  be  as  valuable  to  him,  as  his  right  to  the  land 
itself.  Among  these  is  the  right  of  free  and  unobstructed 
passage  unto  and  upon  the  street  to  and  from  his  adjacent  land. 
Of  this  right  the  pleadings,  in  Fletcher  v.  The  Auburn  and 
Syracuse  Railroad  Company,  admitted  the  plaintiff  had  been 
deprived ;  and  if  he  had,  I  do  not  see  why  he  was  not  entitled 
to  compensation  in  damages  for  the  injury  he  had  sustained, 
notwithstanding  the  authority  from  the  legislature  to  the  defend- 
ants to  occupy  the  street. 

But  there  is  an  obvious  and  clear  distinction  between  that  case 
and  the  one  under  consideration.  In  the  one  case,  a  lawful  right 
had  been  exercised  in  an  unlawful  manner,  and  it  resulted  in  a 
"riolation  of  the  private  rights  of  the  plaintiff.  In  the  other  case, 
the  defendants  have  pursued  the  authority  conferred  upon  them 
in  a  lawful  manner,  though  it  may  have  resulted  in  consequen- 
tial damages  to  the  pl^ntiff.  The  law  of  such  a  case  is  clearly 
stated  by  the  same  learned  judge  whose  decision  is  the  subject 
of  this  review,  in  The  First  Baptist  Church  ^c.  v.  TTie  Utica 
and  Schenectady  Railroad  Company,  (6  Barb.  313.)  "  The 
mere  consequential  advantages  or  disadvantages  of  a  railroad  to 
a  neighborhood,"  he  says,  "  can  not  be  the  subject  of  a  private 
action.  Its  termination,  for  instance,  may  incidentally  influence 
the  value  of  real  estate,  greatly  enhancing  the  property  of  some 
persons  in  the  vicinity ;  but  the  corporation  can  claim  no  com- 
pensation for  the  improvement ;  while  others  may  suffer  a  cor- 
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responding  depreciation  and  be  remediless.  These  are  fluctua- 
tions to  which  real  property  is  subject.  On  the  one  hand  there 
is  an  accidental  advantage  for  which  the  fortunate  owner  makes 
no  return,  and  in  the  other  it  is  damnum  absque  injuria.  The 
mutations  in  business,  and  the  consequent  change  in  the  value 
of  property  constantly  occurring  from  the  improvements  of  the 
day,  are,  as  a  general  thing,  not  the  foundation  for  a  legal  claim. 
Few  railroad  companies  could  sustain  themselves  under  such  a 
rule  of  accountability;" 

"  The  onward  spirit  of  the  age,"  says  Chief  Justice  Robertson, 
in  the  opinion  to  which  I  have  already  referred,  "  must,  to  a  rea- 
sonable extent,  have  its  way.  The  law  is  made  for  the  times, 
and  will  be  made  or  modified  by  them.  The  expanded  and  still 
expanding  genius  of  the  common  law  should  adapt  it  here,  as 
elsewhere,  to  the  improved  and  improving  condition  of  oitr  coun- 
try and  our  countrymen.  And  therefore,  railroads  and  locomo- 
tive steam-cars — the  offspring  as  they  will  also  be  the  parent  of 
progressive  improvement — should  not,  in  themselves,  be  consid- 
ered as  nuisances,  although,  in  ages  that  are  gone,  they  might 
have  been  so  held,  because  they  would  have  been  comparatively 
useless,  and  therefore  more  mischievous." 

In  whatever  aspect  this  case  may  be  considered,  it  seems  to 
me  that  it  must  be  held  to  belong  to  that  numerous  class  of 
cases  in  which  it  has  been  held  that  persons  acting  under 
legal  authority  to  grade  or  improve  streets  are  not  answerable 
for  consequential  damages  which  may  be  sustained  by  those 
who  own  land  adjacent  to  the  street,  provided  such  authority  is 
exercised  with  proper  care  and  skill.  "  And  this  is  so,"  using 
the  language  of  Bronson,  Ch.  J.  in  Raddiffy,  The  Mayor ^  6^e. 
of  Brooklyn^  above  cited,  ''  whether  the  damage  results  from 
cutting  down  or  raising  the  street,  and  although  the  grade  of 
the  street  has  been  before  established  and  the  adjoining  land- 
holders had  erected  buildings  with  reference  to  such  grade." 

A  new  trial  must  be  awarded,  with  costs  to  abide  the  event. 
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Where  property  is  sold  for  the  purpose  of  defrauding  creditors,  and  a  promis- 
sory note  taken  to  secure  the  payment  of  the  consideration  money,  the  con- 
tract being  illegal  and  void,  no  action  will  lie  by  the  payee  to  recover  on 
such  note. 

Where  such  a  contract  has  been  exeaUed,  it  is  binding  upon  the  parties, 
though  void  as  to  creditors ;  and  no  action  will  lie  by  one  party  against  the 
other  to  recover  back  money  paid,  or  property  delivered,  under  such  con- 
tract. But  where  such  contract  is  executory,  the  law  will  neither  enforce 
its  performance,  nor  give  damages  for  a  breach  of  it. 

And  though  such  note  is  given  subsequently,  yet  if  there  be  no  new  conside* 
ration,  and  it  be  made  either  in  pursuance  of  the  original  fraudulent 
agreement,  or  in  furtherance  of  its  object,  it  will  still  be  void. 

It  will  not  validate  such  note  to  include  in  it  a  sum  honestly  due,  and  grow- 
ing out  of  a  different  transaction.  Where  part  is  void  the  whole  is  void ; 
and  the  party  must  sue  on  the  original  consideration,  to  recover  for  such 
indebtedness. 

This  was  an  action  brought  to  recover  on  a  promissory  note  of 
wliich  the  following  is  a  copy :  "  $1600.  On  demand,  for  value 
received,  I  promise  to  pay  John  A.  Dedrick  or  bearer,  at  my 
house,  sixteen  hundred  dollars  with  interest.     Kinderhook, 

April  14, 1846. 

his 
Witness,  Milton  H.  Dedrick.  John  H  Dedrick." 

mark. 

The  note  was  transferred  by  the  payee  to  the  plaintiff  in  July, 
1848.  It  was  made  under  the  following  circumstances  :  About 
a  year  previous,  John  A.  Dedrick  being  involved  in  debt,  and 
fearing  that  some  property  he  owned,  called  the  mill  property, 
might  be  sold,  executed  and  delivered  to  John  Dedrick,  a  bond 
and  mortgage  on  said  property  for  the  payment  of  $1600.  Such 
bond  and  mortgage  were  without  consideration,  and  were  exe* 
cuted  solely  for  the  purpose  of  protecting  John  A.  Dedrick 
against  creditors  ;  and  at  the  time  they  were  executed,  John  A* 
Dedrick  took  from  John  Dedrick  a  writing,  staling  that  they 
were  without  consideration,  and  made  solely  for  the  purpose  of 
defeating  creditors.    Afterwards,  John  A.  Dedrick  sold  the  mill 
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property  to  Arnold  for  $3600.  and  John  Dedrick  received  from 
Arnold  $1300  on  said  bond  and  mortgage ;  that  being  the 
amount  left,  after  satisfying  the  prior  mortgages. 

At  the  time  the  note  was  given,  John  A  Dedrick  and  John 
Dedrick  settled,  when  it  was  found  the  latter  owed  the  former 
about  $1900,  including  said  $1300.  The  balance  of  the  $1900 
was  for  money  and  property  received  from  the  former.  The 
writing  John  A.  Dedrick  held,  executed  at  the  same  time  with 
the  bond  and  mortgage,  was  then  given  up,  and  the  note  made 
and  delivered,  and  the  balance,  $300,  soon  after  paid  in  money. 
No  demand  was  made,  of  payment,  at  the  house  of  John  Ded- 
rick, till  after  the  note  was  transferred  to  the  plaintiff. 

The  cause  was  tried  at  the  Columbia  circuit,  in  January, 
1850,  before  Justice  Watson,  who  nonsuited  the  plaintiff,  on  the 
ground  that  the  consideration  of  the  note  was  illegal  and  fraud- 
ulent, and  that  such  defense  was  admissible,  against  the  plain- 
tiff.   The  plaintiff  thereupon  appealed. 

G.  W.  Bidkley,  for  the  plaintiff. 

J.  H.  Reynolds  for  the  defendant. 

By  the  Court,  Parker,  J.  Since  the  decisions  of  the  su- 
preme court  and  the  late  court  for  the  correction  of  errors,  in 
Nellis  V.  Clark,  (20  Wend,  24 ;  4  HiU,  424,)  it  has  been  re- 
garded  as  established  law  in  this  state,  that  when  property  is 
sold  for  the  purpose  of  defrauding  creditors,  no  action  by  the 
payee  will  lie  on  a  note  given  to  secure  the  payment  of  the  con- 
sideration money.  Such  contract  is  illegal  and  void  by  statute 
and  at  common  law.  When  it  is  executed,  it  is  binding  upon 
the  parties,  though  void  as  to  creditors ;  and  no  action  lies  by 
one  party  against  the  other  to  recover  back  money  paid,  or  prop- 
erty delivered  under  such  a  contract.  When  it  is  executory, 
the  law  will  not  enforce  its  performance,  nor  give  damages  for 
a  breach  of  it.  Ex  turpi  contractu  nan  oritur  actio.  In  both 
oases  the  law  leaves  the  parties  to  the  fraud  where  it  finds  themi 
and  applies  the  maxim,  potior  est  conditio  defendentis. 

The  note  in  suit  was  not  made  until  about  three  years  after 
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the  ezecation  of  the  bond  and  mortgage ;  and  it  is  claimed  that 
this  lapse  of  time,  the  delivering  up  of  the  first  writing  and 
taking  the  note  in  its  place,  and  including  in  it  about  $300  of 
other  indebtedness,  gave  the  transaction  such  a  new  character 
as  will  support  it,  notwithstanding  the  illegality  of  the  previous 
arrangement.  But  here  was  no  new  consideration.  The  $1300 
was  included  in  the  note,  if  not  in  pursuance  of  the  previous 
agreement,  at  least  in  furtherance  of  its  object.  It  was  the  in* 
tention  of  the  parties  by  executing  the  mortgage,  to  save  to 
John  A.  Dedrick  the  avails  of  the  mortgage,  instead  of  giving 
the  money  or  property  to  his  creditors.  This  could  be  done  only 
in  two  ways.  We  must  suppose  that  John  Dedrick  was,  in  due 
time  to  cancel  the  bond  and  mortgage,  or  to  receive  the  money 
on  it,  and  pay  it  over  to  John  A.  Dedrick.  He  received  the  money, 
and  promised  by  the  note  to  pay  it  over.  To  compel  him  to 
keep  that  promise,  or  to  pay  for  its  violation,  would  be  to  recog- 
nize as  valid,  the  original  illegal  and  fraudulent  contract.  It  is 
only  when  there  is  a  new  consideration,  and  where  the  agree- 
ment sought  to  be  enforced,  is  not  a  part  of,  or  a  necessary  or 
natural  consequence  of  the  prior  illegal  contract,  that  the  court 
will  sustain  an  action  upon  it.  Such  a  distinction  will  be  found 
to  have  existed  in  Hamilton  v.  Canfield,  (2  HalTs  Rep.  526,) 
and  the  other  cases  relied  on  by  the  plaintiff's  counsel.  {Arm- 
strong  V.  Tolerj  11  WhecU.  268,  and  cases  there  cited.) 

It  did  not  validate  the  note  to  include  in  it  $300  of  honest 
indebtedness.  On  the  contrary,  the  rule  of  law  is,  that  where 
part  of  one  entire  contract  is  void,  the  whole  is  void.  {Craw- 
ford  V.  Morrelly  8  John.  258.  Van  Alstyne  v.  Wimple^  6 
Cotaen^  162.  Story  on  Prom.  Notes^  209,  §  190.  Robinson 
V.  Bland,  2  Bitrr.  1077.  Bayley  on  Bills,  514.  Scott  v. 
Gilmer,  3  Taunt.  226.  Chit:  on  Bills,  114.  5  Barr,  542. 
6  New  Hamp.  Rep.  196.  6  Id.  225.)  John  A.  Dedrick  can  still 
sue  for  the  original  consideration  of  the  $300  included  in  the 
note,  but  the  plaintiff  has  no  legal  claim  for  it. 

I  think  the  defense  was  admissible  against  the  plaintiff. 
Two  years  and  three  months  had  elapsed,  after  the  note  waa 
made,  before  it  was  transferred  to  the  plaintifil    After  so  great 
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a  lapse  of  time  the  plaintiff  was  bound  to  consider  it,  when  he 
took  it,  as  oyer  due  and  dishonored  paper,  and  subject  to  any 
defense  that  existed  between  the  original  parties.  (  Van  Hoe- 
sen  V.  Van  Alstyne,  8  Wend.  75.  ChU.  m  BUls,  412.  2 
Caines,  869.  7  John,  70.  8  Term  Rep.  80.  1  C&wen,  897. 
13  Mass.  Rep.  131.    3  Cowm,  662.    10  Wmd.  804.) 

I  think  the  justice  decided  correctly  at  ihe  circuit,  and  that 
the  judgment  should  be  affirmed. 


Same  Term.    Before  the  same  Justices. 

CoNKLiNG  and  others  vs.  Kino. 

The  law  is  well  established  that  the  acceptance,  by  a  creditor,  of  the  note  of  a 
third  person,  in  ftill  satisfaction  of  an  existing  debt,  is  an  eztingnishment 
of  the  original  indebtedness,  thongh  the  note  so  taken  is  for  a  less  sum 
than  the  whole  debt. 

Otherwise  where  the  note  of  the  debtor  himself  is  taken. 

Where  the  note  of  a  third  person  is  taken  in  fdll  satisfaction  of  a  debt,  on 
condition  that  such  note  shall  be  paid  at  maturity,  and  not  otherwise,  if  the 
note  is  not  paid  when  due,  the  creditor  may  insist  that  the  contract  is  bro- 
ken, and  claim  the  whole  amount  of  the  original  debt. 

But  if  the  creditor  waives  the  forfeiture,  and  retains  the  note,  and  finally  de- 
ceives the  full  amount  of  it  Arom  the  maker,  he  can  not  afterwards  proceed 
against  the  debtor,  for  the  balance  of  the  original  demand. 

A  forfeiture,  for  non-payment  at  an  appointed  day,  is  waived  by  subsequently 
accepting  a  payment  upon  the  demand. 

This  was  an  appeal  by  the  defendants  from  a  judgment  of 
the  Albany  mayor's  court.  The  suit  was  commenced  in  Sep- 
tember, 1847,  upon  a  book  account.  The  declaration  was  in  the 
usual  form  upon  the  common  counts,  and  the  plea  the  general 
issue,  with  notice  of  set-off.  The  cause  was  referred  to  D. 
Wright,  Esq.  as  sole  referee.  It  was  admitted,  on  the  hearing 
before  the  referee,  that  on  the  17th  day  of  May,  1840,  there 
was  due  from  the  defendant  to  the  plaintiffs  the  sum  of  $371,37| 
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ODL  acconBt.  The  following  facts  were  found  by  the  referee  to 
have  been  proved,  viz. :  that  on  the  said  17th  of  Maj,  1840,  an 
agreement  was  made  between  the  parties,  by  which  the  defend- 
ant agreed  to  pay  the  plaintiffs,  and  the  plaintiffs  agreed  to 
accept,  the  sum  of  $85,69  in  money,  and  a  satisfactory  notCi 
payable  on  the  17th  day  of  November,  1846,  for  $100,  with 
interest,  in  full  satisfaction  and  discharge  of  said  indebtedness 
of  $371,87,  provided  the  said  note  was  paid  at  maturity^  atid 
not  otherwise.  That  pursuant  to  this  agreement  the  defendant 
paid  the  plaintiffs  the  $85,69  in  money,  and  procured  and  d^ 
livered  to  the  plaintiffs  the  promissory  note  of  F.  Holden  for  the 
sum  of  $100,  payable  to  the  plaintiffs'  order,  on  the  17th  day 
of  November  then  next,  with  interest  from  the  17th  day  of  May 
then  last  past.  Said  $85,69  in  money,  and  the  note  against 
Holden,  were  received  and  accepted  by  the  plaintiffs,  of  the  de« 
fendant,  on  said  agreement  of  compromise,  and  were  to  be  in  full 
satisfaction  and  discharge  of  said  indebtedness  of  $371,37, 
provided  said  note  was  paid  at  maturity,  and  not  otherwise. 
Holden  paid  the  plaintiffs  $63  on  said  note  in  February^  1846| 
and  he  paid  the  remainder  thereof  in  full  to  the  plaintiffs,  and 
took  up  said  note  in  May,  1846.  The  plaintiffs  received  pay- 
ment of  said  note  in  full,  in  the  manner  and  at  the  times  above 
stated.  The  consideration  of  the  note  given  by  Holden  to  the 
plaintiffs  was  for  leather  sold  by  the  defendant  to  Holden,  for 
the  purpose  of  procuring  said  note  to  deliver  to  the  plaintiffs. 

The  following  letters  from  the  plaintiffs  to  the  defendant  were 
given  in  evidence : 

"Albany,  July  8th,  1845. 
Mr.  George  B.  King : 

Dr.  Sir.— Yours  of  June  25th  wa«  reed.,  with  note  for  one 
hundred  dollars  and  interest  from  the  17th  of  May  last,  due  the 
17th  of  Nov.  next,  dated  June  13th,  1845,  given  by  F.  Holden. 
In  case  the  said  above  mentioned  note  is  paid  at  maturity,  it 
shall  be  in  full  of  all  demands  we  have  against  you,  and  not 
otherwise.  Tours  respectfully, 

D.  GONKLING  &  Co." 
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"Albany,  April  8th,  1846. 
Mr.  G.  B.  King: 

Dear  Sir. — When  you  sent  me  the  note  for  my  demand 
against  you,  I  sent  you  my  receipt  for  the  same,  which  was  to 
be  in  full  of  my  demand,  providing  the  note  was  paid  at  matu- 
rity, and  not  otherwise.  The  note  has  not  been  paid,  and  I 
want  to  call  your  attention  to  it. 
I  want  you  to  send  me  the  money  for  the  note  without  delay. 
Yours  respectfully, 

GURDON  CONKLING, 

Per  D.  CoNKLiNG  &  Co." 
The  present  action  was  brought  to  recover  of  the  defendant 
the  balance  of  the  original  indebtedness,  oyer  and  above  the 
Holden  note  and  the  $85,69  paid  by  the  defendant  to  the  plain* 
tiffs,  at  the  time  of  making  the  compromise.  The  referee  re* 
ported  that  there  was  due  to  the  plaintiffs,  from  the  defendant, 
the  sum  of  $282,40,  being  the  amount  claimed,  with  interest 
And  judgment  was  entered  in  the  mayor's  court,  for  that  sum, 
with  costs. 

Wm.  Barnes,  for  the  plaintiff. 

F.  S.  Edwards,  for  the  defendant 

By  the  Cotirt,  Parker,  J.  I  shall  consider  this  case  upon 
the  facts  as  found  by  the  referee,  though  I  am  not  certain  the 
evidence  warranted  the  conclusion  that  it  was  a  part  of  the 
original  agreement  for  compromise  that  the  $100  note  should 
not  be  taken  in  satisfaction,  unless  it  was  paid  at  maturity. 
The  evidence  shows  nothing  of  any  such  condition,  previous  to 
the  plaintiffs'  letter  acknowledging  the  receipt  of  the  note.  By 
the  facts  found  it  appears  that  on  the  17th  of  May,  1845,  the 
defendant  owed  the  plaintiffs  $871,57,  for  goods  sold  and  de- 
livered. A  compromise  was  agreed  upon  on  that  day,  by  which 
the  plaintiffs  were  to  have  paid  and  secured  to  them  50  cents 
on  a  dollar,  in  satisfaction  of  such  indebtedness.  In  pursuance 
of  this  agreement  the  defendant  paid  at  that  time  $85,69,  and 
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afterwards  sent  to  the  plaintiffs,  in  a  letter  which  was  received 
on  the  8th  of  July,  1845,  the  promissory  note  c^  F.  Holden  for 
$100,  payable  on  the  17th  of  November  then  next,  with  inter- 
est from  the  17th  of  May  of  the  same  year.  It  was  agreed  by 
the  parties  that  in  case  said  note  was  paid  at  maturity,  and  not 
otherwise,  it  should  be  in  full,  of  all  demands  the  plaintiffs  had 
against  the  defendant.  The  note  was  not  paid  at  maturity ;  but 
in  February,  1846,^Holden  paid  the  plaintiffs,  on  the  note,  $63. 
In  April,  1846,  the  plaintiffs  wrote  to  the  defendant  asking  im- 
mediate payment  of  the  note,  and  in  May,  1846,  Holden  paid 
the  balance  and  took  up  the  note.  This  suit  was  brought  to  re- 
cover on  the  original  demand. 

The  law  is  well  established  that  the  acceptance,  by  a  creditor, 
of  the  note  of  a  third  person,  in  full  satisfaction  of  an  existing 
debt,  is  an  extinguishment  of  the  original  indebtedness,  though 
the  note  so  taken  is  for  a  less  sum  than  the  whole  debt.  (20 
John.  76.  1  Wend.  172.  14  Id.  116.  21  Id.  450.  22  Id. 
341.  5  T.  R.  516.)  The  law  is  otherwise  where  the  note  of 
the  debtor  himself  is  taken.    (8  dywen,  79.    3  Wend.  68.) 

In  this  case  the  agreement  was,  that  the  note  of  Holden  should 
be  taken  in  full  satisfaction  of  the  defendant's  indebtedness,  if 
paid  at  maturity,  and  not  otherwise.  It  is  claimed  that  the 
note  not  being  paid  at  maturity,  the  plaintiffs  may  recover  for 
the  whole  original  indebtedness.  There  is  no  doubt  the  plain- 
tiffs had  a  right  to  avail  themselves  of  this  condition.  The 
note  not  having  been  paid  at  maturity,  the  plaintiffs  might 
have  insisted  that  the  contract  was  broken,  and  might  have 
claimed  the  whole.  But  had  they  a  right  to  retain  the  note 
against  Holden,  to  urge  payment  upon  it,  and  after  receiving 
the  full  amount  of  it  to  proceed  then  for  the  balance  of  the 
original  demand  against  the  defendant  ?  I  think  they  had  not. 
The  note  against  Holden  was  not  left  with  the  plaintiffs  as  col- 
lateral security.  It  was  designed  to  be  in  satisfaction ;  and  I 
think  it  was  evidently  the  object  of  the  parties,  in  making  the 
condition,  to  protect  the  plaintiffs  against  the  possibility  of  the 
note  not  being  good.  It  could  never  have  been  intended  that 
tlie  delay  of  Holden  for  a  few  days,  or  longer,  in  paying  the 
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note,  should  authorize  the  plaintiffs  to  receive  not  only  the 
money  due  on  the  note,  but  also  to  collect  the  balance  of  the 
debt  compromised 

By  the  agreement,  non*payment  at  maturity  ir ould  operate 
as  a  forfeiture.  They  had  also  the  right  to  Traive  it ;  and  I 
thiuk  their  receiving  a  payment  on  the  note  after  it  was  due, 
and  subsequently  asking  and  receiving  payment  of  the  balance 
due  on  the  note,  was  a  waiver  of  all  claim  of  forfeiture  on  the 
score  of  time  of  payment.  The  cases  are  abundant  to  show 
that  a  forfeiture  for  non-payment  at  an  appointed  day,  is  waived 
by  subsequent  payment  in  full,  whether  it  be  on  a  lease,  chattel 
mortgage,  or  other  contract.  (5  Coweji,  270.  1  Denio,  516. 
8  Id:  38.  1  Barb.  Sup,  C.  Rep.  114.  2  Id.  341.  5  Id.  339. 
2  Peters,  96.  2  Watts  ^  Serg.  88.  2  Call,  553.  5  T.  R. 
568.)  So  a  condition  precedent  is  waived  by  proceeding  to 
fulfill  the  contract.  (14  Wend.  219.  1  Verm.  44.  1  Leigh's 
Nisi  Prim,  632.    1  Conn.  Rep.  79.) 

I  think  the  principle  recognized  in  these  cases  is  applicable 
here,  and  that  the  judgment  of  the  Albany  mayor's  court  should 
be  reversed  with  costs,  and  a  new  trial  awarded. 

Judgment  reversed. 


Same  Term.    Before  the  same  Justices. 

Teall  vs.  Van  Wyck. 

jProof  of  a  search  for  an  appeal  bond,  by  the  justice  to  whom  it  was  delivered, 
among  all  the  papers  of  his  office,  and  of  a  search  in  the  county  clerk's  office, 
in  the  places  where  such  bonds  are  usually  kept,  without  success,  is  suffi- 
cient evidence  of  its  loss,  to  admit  parol  evidence  of  its  contents. 

Although  the  proof  of  a  search  in  the  county  clerk's  office  does  not  show  that 
it  was  made  under  the  direction  of  the  clerk,  yet  if  no  objection  is  made  on 
that  ground,  at  the  trial,  it  can  not  be  made  afterwards,  when  it  is  too  late 
to  supply  the  evidence. 

The  certificate  of  a  county  clerk  is  admissible  to  prove  the  loss  of  a  paper^ 
but  it  is  not  the  only  competent  evidence. 
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Where  the  subscribing  witness  to  a  bond  is  ont  of  the  jurisdiction  of  the  court, 
this  is  sufficient  to  authorize  proof  of  his  hand-writing. 

When  the  words  of  a  bond  are  not  sufficiently  explicit,  or  if,  literally  construed, 
their  meaning  would  be"  nonsense,  it  must  be  construed  with  reference  to 
the  irtUntion  of  the  parties.  In  doing  this  it  is  allowable  to  depart  from  the 
letter  of  the  condition,  to  reject  insensible  words,  and  to  supply  obvious 
omissions. 

Accordingly,  where  upon  an  appeal  made  in  June,  1848,  from  the  judgment 
of  a  justice  of  the  peace  to  the  county  court,  the  bond  was  drawn  as  if  upon 
an  appeal  to  the  common  pUas,  yet  the  appeal  having  been  in  fact  made  to 
the  county  court,  and  tried  and  decided  there,  without  any  objection  being 
taken  to  the  sufficiency  of  the  bond ;  HcUJ,  in  an  action  upon  the  bond,  that 
it  was  buCBicient  in  form  to  charge  the  obligors. 

Where  an  appeal  to  a  county  court  was  perfected  by  the  service  of  the  neces- 
sary papers  upon  the  justice,  on  the  3d  of  June,  1848 ;  Held  that  it  was  a 
suit  pending  on  the  Ist  of  July,  1848,  and  was  not  affected  by  the  code  of 
1848,  but  was  to  be  governed  throughout  by  the  judiciary  act  of  1847. 

The  24th  section  of  the  act  "  concerning  costs  and  fees  in  courts  of  law,"  &c. 
parsed  May  14, 1840,  was  applicable  as  well  to  executions  on  judgments 
upon  appeal,  as  to  other  executions;  and  under  that  section,  in  connection 
with  the  54th  section  of  the  judiciary  act  of  1847,  an  execution  upon  an  ap- 
peal to  the  county  court  can  not  be  regularly  issued  until  the  expiration  of 
thirty  days  after  judgment. 

If  such  execution  is  issued  within  thirty  days  alter  the  right  to  issue  the  same ' 
accrues,  it  is  sufficient  to  make  the  surety  in  the  appeal  bond  liable. 

On  the  29th  of  May,  1848,  the  plaintiff  recovered  a  judgment 
in  the  Albany  justices'  court,  against  J.  &  J.  R.  Radway,  for 
$102,91.  On  the  3d  of  June,  1848,  the  defendants  appealed,  by 
delivering  the  requisite  bond  &c.  to  the  justice.  The  bond  wafl 
executed  by  the  Radways  and  also  by  the  defendant  in  this  suit,  * 
as  their  surety.  It  was  a  joint  and  several  bond,  and  was  in  the 
usual  forifl,  except  that  the  words  "  Albany  common  pleas"  were 
inserted  in  the  condition,  instead  of  "  Albany  county  court." 
Judgment,  on  the  appeal,  was  rendered  in  favor  of  the  plaintiff, 
on  the  19tH  day  of  December,  1848,  and  execution  was  issued 
thereon  on  the  24th  of  January,  1849,  which  was  returned  un- 
satisfied and  filed  June  19, 1849.  This  action  was  brought  on 
the  appeal  bond,  which  was  claimed  to  have  been  lost.  The 
cause  was  referred  to  Amos  Dean,  Esq.  sole  referee,  who  reported 
in  favor  of  the  plaintiff.  The  defendants  appealed  from  the 
judgment  entered  on  that  report. 
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Wm.  Barnes,  for  the  plaintiffs. 
F.  S.  Edwards,  for  the  defendant. 

By  the  Court,  Parker,  J.  Five  objections  were  made,  be- 
fore the  referee,  to  the  plaintiff's  recovery.  These  will  be  con- 
sidered in  the  order  in  which  they  were  there  presented. 

1.  I  think  the  proof  was  suflScient  to  establish  the  loss  of  the 
bond.  The  justice  of  the  peace  to  whom  it  was  delivered,  testi- 
fied to  a  search  for  it  among  all  the  papers  of  his  office,  and  that 
it  was  not  there.  Mr.  Barnes,  the  plaintiff's  attorney,  proved 
that  he  had  searched  in  the  county  clerk's  office  in  the  places 
where  such  bonds  are  usually  kept,  and  could  not  find  it.  He 
did  not  expressly  state  that  he  made  such  search  under  the  di- 
rection of  the  county  clerk,  but  no  objection  was  made  on  that 
ground,  at  the  trial,  and  it  can  not  be  made  now,  when  it  is  to6 
late  to  supply  the  evidence.  {Merritty,  Seaman,  6  Barb.  S.  C. 
Rep,  330.)  It  was  not  necessary  to  produce  the  certificate  of 
the  county  clerk,  to  prove  the  loss.  Such  evidence  was  admis- 
sible, (2  R.  S.  3d  ed.  639,  §  13,)  but  it  was  not  the  only  compe- 
tent evidence.  This  same  question  was  decided  in  Jackson  v. 
Russell,  (4  Wend,  643.) 

2.  It  was  next  objected  that  the  bond  was  not  proved  to  have 
been  duly  executed.  It  was  shown  that  Alexander  Wells  was 
the  subscribing  witness,  and  that  he  was'  in  California.  This 
waa  sufficient  to  authorize  proof  of  his  hand-writing.  {Jackson 
V.  Waldron,  13  Wetui.  178.  6  Barb,  Sup.  C,  Rep.  449.  Caw. 
^  HiWs  Notes,  1299, 1302,  and  cases  there  died.)  The  execu- 
tion of  the  bond  was  therefore  duly  proved. 

8.  The  third  objection  was  that  the  bond  being  drawn  as  if  on 
appeal  to  the  court  of  common  pleas,  and  not  to  the  county  court, 
was  therefore  void,  there  being  at  that  time  no  court  of  common 
pleas.  This  certainly  presents  a  much  more  serious  question. 
The  court  of  common  pleas  was  abolished  on  the  first  Monday 
of  July,  1847,  by  the  new  constitution,  and  the  county  court  sub- 
stituted. {Const  of  18i6j  art.  14,  §  6.)  The  bond  should  there- 
fore have  provided  for  an  appeal  to  the  county  courts  pttrsoant 
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to  the  judiciary  act,  §  35.  {Laws  of  1847,  p.  329.)  It  must, 
however,  be  borne  in  mind,  that  the  itppeal  was  intended  to  be 
made,  and  was  in  fact  made,  to  the  county  court.  It  was  there 
tried  on  appeal  and  decided  by  that  court.  No  objection  was 
made  to  the  sufficiency  of  the  appeal  bond.  If  there  had  been, 
it  might  have  been  amended.  (2  R.  S.  356,  §  208 ;  642,  §  35.) 
All  parties  supposed  the  bond  was  in  due  form,  and  the  party 
appealing  had  the  same  benefit  of  it  as  if  the  condition  had  been 
in  the  language  intended.  Under  these  circumstances  I  think 
effect  should  be  given  to  the  bond.  When  the  words  of  a  bond 
are  not  sufficiently  explicit,  or  if,  literally  construed,  their  mean- 
ing would  be  nonsense,  it  must  be  construed  with  reference  to 
the  intention  of  the  parties.  In  doing  this  it  is  allowable  to  de- 
part from  the  letter  of  the  condition,  to  reject  insensiye  words 
and  to  supply  obvious  omissions.  (  WhitseU  v.  Womadc.  8  Alab. 
Rep.  467,  481.)  ISiese  rales  have  been  recognized  in  many 
cases.  {Butler  v.  Wigge,  1  Saund.  Rep.  66.  Cromwell  v. 
Grimsdale,  12  Mod.  Rep.  194.  Gidlt/  v.  GuUy,  1  Hawk.  N. 
C.  Rep.  20.  Coles  v.  Hulme,  8  Bam.  ^  Cress.  568.  4  East's 
Rep.  477.  10  New  Hamp.  Rep.  210.  6  IredeU,  57.  1  Wend. 
28.  3  Cranch,  229.  1  Petersy  46.  2  P.  Wms.  140.  4  Johiu 
Ch.  Rep.  617.)  In  The  People  v.  Hawkins  et  al.  (3  Code  Re- 
porter, 42,)  it  was  held  that  a  description  of  the  "  court  of  ses- 
sions" as  the  '^  court  of  general  sessions  of  the  peace,"  in  a  bas- 
tardy bond,  did  not  vitiate  tho  bond.  I  think  the  referee  was 
right  in  holding  the  bojid  sufficient  in  form  to  charge  the  de 
fendant 

4.  The  next  question  made  was  whether  the  appeal  was  pend- 
ing on  the  1st  of  July,  1848.  It  was  important,  as  bearing  on 
the  next  point,  to  ascertain  whether  the  practice  was  to  be  gov- 
emed  by  the  judiciary  act  of  1847,  or  the  code  of  1848,  which 
•took  effect  on  the  1st  of  July,  1848.  The  appeal  was  perfected 
by  the  service  of  the  necessary  papers  on  the  justice,  on  the  Sd 
of  June,  1848.  It  was  therefore  a  suit  pending  on  the  1st  of 
July,  1848,  and  was  not  affected  by  the  code  of  1848,  but  was 
to  be  governed  throughout  by  the  judiciary  act,  as  was  decided 
by  the  referee. 
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5.  The  last  objection,  and  by  far  the  most  important  one, 
made  before  the  referee,  was  that  the  execution  was  not  issued 
in  time  to  charge  the  surety  in  the  bond.  The  judgment  on  ap- 
peal "Was  rendered  on  the  19th  of  December,  1848,  and  execution 
was  issued  on  the  24th  of  January,  1849.  It  is  claimed  that  the 
neglect  to  issue  execution  within  thirty  days  after  the  time  when 
the  judgment  was  rendered  released  the  surety  in  the  bond.  It 
was  provided  by  the  revised  statutes  (2  /?.  iS.  2d  ed.  191,  §  221) 
that  the  party  recovering  on  appeal  "  should  be  entitled  to  exe- 
cution thereon,  in  the  like  manner  as  if  such' judgment  had  been 
rendered  in  a  suit  originally  commenced  in  a  court  of  coihmon 
pleas."  At  that  time  an  execution  might  issue  out  of  any  court 
of  record,  on  filing  the  judgment  record.  (2  R.  S.  2d  ed.  287,  §  1.) 
Section  222  {Id,  191)  provided  that  if  the  appellee  recovered 
judgment  he  should  sue  out  execution  thereon  within  thirty  days 
after  the  term  when  such  judgment  was  rendered,  or  the  sure- 
ties in  the  appeal  bond  should  be  discharged. 

The  act  of  1840  made  many  radical  changes  in  the  practice  ; 
and  among  them  was  the  postponing  of  the  right  to  issue  execu- 
tion, till  the  expiration  of  thirty  days  after  the  entry  of  judg- 
ment. The  24th  section,  {Laws  of  1840,  p.  334,)  w^as  as  fol- 
lows :  "  Writs  .of  fieri  facias  may  be^  issued  and  tested  at  any 
time  in  term  or  vacation,  after  the  expiration  of  thirty  days 
from  the  entry  of  such  judgment ;  and  such  writs  shall  be  made 
returnable  sixty  days  from  the  receipt  thereof,  by  the  sheriff  or 
other  officer  to  whom  the  same  shall  be  directed,  and  may  be 
made  returnable  before  the  justices  or  judges  of  the  court  from 
which  the  execution  issued,  without  mentioning  any  particular 
place  where  returnable." 

It  has  been  claimed  that  this  general  provision  was  not  ap- 
plicable to  appeals  from  courts  of  justices  of  the  peace  ;  and  in 
Lipe  V.  Becker,  (1  Denio,  568,)  Mr.  Justice  Jewett  so  said,  and 
held  that,  notwithstanding  the  act  of  1840,  the  appellee  might 
issue  execution  on  a  judgment  on  appeal,  in  the  common  pleas, 
within  thirty  days  after  the  recovery  of  the  judgment.  What 
was  said  upon  this  subject,  however,  was  a  mere  dittum^  and 
was  not  necessary  to  a  decision  of  the  cause.    The  only  ques* 
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iion  involyed  in  that  case,  arose  on  demurrer,  and  was,  whether 
the  declaration  was  sufficient,  in  averring  generally  that  execu- 
tion had  been  duly  issued,  d&c.  according  to  the  practice  of  the 
court,  or  whether  it  was  necessary  to  set  forth  particularly  the 
facts,  showing  that  the  requirements  of  the  statute  had  been 
complied  with.  This  decision  was  followed,  though  with  hesita- 
tion, in  Fox  V.  Ames  et  al.  (6  Barb,  Sup.  C.  Rep.  256,)  for  the 
reason  there  stated,  that  a  different  holding  would  destroy  all 
remedy  on  the  bond ;  though  it  was  conceded  that  the  act  of 
1840  was  comprehensive  enough  to  embrace  executions  of  this 
description.  In  that  case,  also,  the  court  said  that,  whether  the 
decision  in  Lipe  v.  Becker  was  sound  or  not,  the  plaintiff  was 
entitled  to  recover  on  another  ground. 

I  ca^  not  agree  to  the  doctrine,  that  the  act  of  1840  may  be 
held  inapplicable  to  executions  of  this  kind,  because,  to  include 
them,  would  destroy  all  remedy  on  the  bond ;  such  a  reason 
ought  not  to  prevail  against  the  language  of  a  plain  and  clearly 
expressed  enactment ;  and  also  against  the  intent  of  the  legis- 
lature, plainly  manifested,  to  place  all  executions  on  the  same 
footing.  It  has  never  been  doubted  but  the  other  provisions  of 
the  act  of  1840,  some  of  which  are  contained  in  the  same  sec- 
tion, were  applicable  to  judgments  and  executions  in  appeal 
suits.  The  whole  act  of  1840  was  applicable  to  all  suits  in  any 
court  of  record.  {Laws  of  1840,  §  1,  p.  327.)  The  only  ex- 
ceptions were  the  court  for  the  correction  of  errors,  and  the  marine 
court  of  the  city  of  New- York,  which  exceptions  were  declared 
in  section  39.  The  fee  bill  provided  by  the  act  of  1840,  was 
applicable  to  suits  on  appeals  from  justices'  courts.  All  bills 
of  costs  on  such  appeals,  were  made  out  under  that  act,  and  the 
witnesses'  fees  in  such  suits  were  charged  at  the  rates  allowed 
under  the  8th  section.  The  provision  of  the  28d  section,  author- 
ising judgments  to  be  perfected  in  term  or  vacation,  was  always 
held  applicable  to  such  suits.  And  the  form  of  the  execution, 
on  appeals,  was  always  made  to  conform  to  the  very  section  in 
question,  as  to  the  time  it  had' to  run  and  the  place. where  re- 
tamable.  Nor  has  it  ever  been  questioned,  that  all  the  pro- 
visions of  sections  25  and  26  in  the  act  of  1840,  as  to  docketingi 
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lien  of  judgment,  &c,  were  applicable  to  judgments  reooTered 
on  appeal.  I  see  no  reason  for  selecting  out  a  single  clause  of 
the  24th  section,  and  saying  it  was  inapplicable,  and  that  all 
the  rest  of  that  section  and  of  the  act  was  applicable,  when  the 
same  general  language  was  used  in  all  the  provisions.  If  the 
legislature  did  not  intend  to  destroy  all  remedy  on  the  bond,  the 
most  that  can  be  said  is,  that  they  casually  neglected  to  provide 
for  continuing  that  remedy.  And  so  the  legislature  seem  to 
have  viewed  it  themselves ;  for  in  1842,  {Laws  of  1842,  p,  21,) 
the  omission  was  supplied,  by  a  provision  that  the  appellee 
might  sue  out  execution  within  thirty  days  after  the  time,  when 
hy  law  such  execution  could  be  issued,  or  the  sureties  on  the 
appeal  bond  should  be  discharged.  The  necessity  for  this  en- 
actment impliedly  shows,  that  by  law  such  execution  could  not 
be  issued  till  the  expiration  of  thirty  days  after  the  rendering 
of  judgment. 

I  think  the  act  of  1840  was  applicable  as  well  to  executions 
on  judgments  on  appeal,  as  to  other  executions ;  and  that  an 
execution  could  not  regularly  issue  on  such  judgments,  till  the 
expiration  of  thirty  days  after  judgment.  But  at  the  time  the 
execution  on  this  appeal  was  issued,  the  judiciary  act  was  in 
force,  {Laws  of  1847,  p.  835 ;)  and  by  the  54th  section  of  that 
act,  it  was  provided  that  executions  to  collect  judgments  in  the 
supreme  or  county  courts,  might  be  issued  within  the  time,  and 
with  like  effect,  as  they  might  then  be  issued  on  judgments  ren- 
dered in  the  supreme  court.  I  suppose  there  can  be  no  reason- 
able doubt  but  this  provision  was  applicable  to  appeals,  which 
had  been  regulated  by  section  85  of  that  act,  as  well  as  to  all 
other  suits  in  the  county  court.  Independent,  therefore,  of  the 
question,  what  is  the  true  construction  of  the  act  of  1840,  the 
judiciary  act  has  removed  all  difficulty  on  the  subject,  by  making 
the  practice  then  existing  in  the  supreme  court,  applicable  to 
all  executions. 

The  execution  in  question  could  not  have  been  regularly 
issued,  till  the  expiration  of  thirty  days  after  judgment;  and 
having  been  issued  within  thirty  days  after  the  right  to  issue 
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accrued,  the  act  of  1842  makes  the  surety  on  the  bond  liable. 
I  think  the  judgment,  rendered  on  the  report  of  the  referee, 
should  be  afiSrmed  with  costs. 

Judgment  aiBrmed. 


Same  Term.     Watson^  Parker^  and  Wright^  Justices. 

Van  Alstyne  vs.  Van  Slyck  and  C.  H.  Garner. 

The  plaintiff  leased  certain  premises  to  M.  M.  G.  Annexed  to  the  lease  was 
an  undertaking  signed  by  V.  S.  and  C.  H.  G.,  in  these  words :  "  In  conside- 
ration of  one  dollar  in  hand,  to  me  paid  by  M.  M.  G.,  I  hereby  covenant 
and  agree,  to  become  surety  for  the  faithftil  performance  of  said  G.'s  cove- 
nant as  expressed  in  the  above  said  leane."  This  was  sealed  with  but  one 
seal,  which  was  opposite  the  name  of  V.  S.  In  an  action  of  covenant  upon 
this  instrument,  by  the  lessor,  against  V.  S.  and  C.  H.  G.    Hddf 

1.  That  although  it  did  not  expressly  appear  on  the  face  of  the  writing,  to 
whom  the  covenant  was  made,  yet  that  reference  being  made  therein,  to 
the  lease,  both  instruments  must  be  read  together,  to  ascertain  what  was 
the  contract  of  the  parties ;  and  that  being  taken  together,  the  instruments 
were  equivalent  to  an  express  covenant  to  the  plaintiff. 

2.  That  even  if  this  were  not  the  rule,  the  fact  of  executing  the  covenant 
under  the  plaintiff's  lease,  and  delivering  it  to  the  plaintiff,  would  bring  the 
case  within  the  principle  recognized  in  McLaren  r.  Walson's  Executors^  (19 
Wend,  567 ;   26  Id.  425,)  and  enable  her  to  recover  thereon. 

8.  That  the  consideration  mentioned  in  the  writing  was  sufficient  to  render  the 
covenant  valid ;  and  that  the  objection  that  there  was  no  mutuality,  was 
not  available. 

4.  That  the  obligation  of  the  defendants  was  Joint  and  several. 

6.  That  the  defendants  were  both  jointly  liable  in  covenant,  although  there 
was  but  one  seal  affixed  to  the  instrument,  and  that  was  opposite  the  sig« 
nature  of  the  first  signer. 

6.  That  the  declaration  averring  that  the  covenant  declared  -on  was  "  sealed 
with  the  seals  of  the  said  defendant^,"  and  the  truth  of  that  averment  being 
admitted  by  the  demurrer,  the  court  must  regard  the  seal  appearing  upon 
the  instrument,  as  having  been  placed  there  by  both  defendants. 

W^faere  there  is  but  one  seal  to  a  contract  signed  by  several  persons,  it  will  be 
presumed  to  be  the  seal  of  the  party  whose  name  is  prefixed  to  it.  But 
upon  proof  of  its  being  attached  by  the  authority  of  the  other  parties  to 
the  contract,  it  will  be  held  to  be  the  seal  of  all. 
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Demurrer  to  declaration,  in  an  action  of  covenant.  The 
declaration  set  forth  the  execution  of  a  lease  between  the  plain- 
tiff and  one  Martin  M.  Garner,  on  the  24th  of  March,  1845,  of 
a  tavern  stand  and  premises  in  the  town  of  Canaan,  in  the 
county  of  Columbia,  for  the  term  of  one  year,  at  a  rent  of  $250, 
to  be  paid  by  Garner  quarterly.  The  declaration  then  alledged, 
that  in  consideration  of  the  premises,  and  of  one  dollar  to  them 
in  hand  paid  by  the  said  Martin  M.  Garner,  the  defendants 
afterwards,  to  wit :  at  the  time  and  place  aforesaid,  in  and  by 
a  certain  other  bond  or  writing  obligatory,  then  and  there  made 
between  the  said  plaintiff  and  the  said  defendants,  and  delivered 
to  the  said  plaintiff,  (annexed  to,  or  accompanying,  the  lease,) 
sealed  with  the  seals  of  the  said  defendants,  covenanted  and 
agreed  to  and  with  the  plaintiff,  to  become  surety  for  the  faith- 
ful performance  of  the  said  Martin  M.  Garner's  covenants  in  the 
said  lease.  The  declaration  then  alledged  the  entry  of  Martin 
M.  Gamer  into  the  possession  of  the  demised  premises,  by  vir- 
tue of  the  lease,  and*  his  occupation  thereof  during  the  term 
granted  thereby,  and  set  forth  various  breaches,  including  the 
non-payment  of  the  rent  reserved,  and  claimed  that  the  sum  of 
$250  was  still  due  and  unpaid,  for  rent.  It  alledged  that  a  de- 
mand of  payment  was  specially  made  of  Martin  M.  Garner,  and 
of  the  defendants,  at  the  time  the  same  became  due,  and  after- 
wards. The  declaration  also  averred  notice  to  the  defendants, 
of  the  other  omissions  and  defaults  of  the  lessee,  and  that  they 
were  specially  requested  to  perform  and  fulfill  the  covenants 
<X)ntained  in  the  said  lease  on  the  part  of  Martin  M.  Garner, 
afid  their  neglect  and  refusal  to  do  so. 

The  undertaking  upon  which  the  defendants  were  sought  to 
be  charged,  as  appeared  from  the  oyer  thereof,  was  annexed  to 
the  lease,  and  was  as  follows  : 

"  In  consideration  of  one  dollar  in  hand,  to  me  paid  by  Martin 
M.  Gamer,  I  hereby  covenant  and  agree  to  become  surety  for 
the  faithful  performance  of  said  Gamer's  covenants  as  expressed 
in  the  above  said  lease.  Sealed  with  my  seal,  and  dated  this 
8d  day  of  April,  1845.  John  P.  Van  Slyck,  [l.  s.] 

Witness,  S.  V.  Cady.  Christopher  H.  Garner.'' 
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The  defendant  Yiui  Slyck  demurred  to  the  declaration,  and 
assigned  several  causes  of  demurrer ;  the  most  material  of  whidi 
are  stated  in  the  opinion  of  the  court. 

/.  H.  Reynolds^  for  the  plaintiff. 

O.  W.  BuUdey^  for  the  defendants. 

By  the  Court,  Parker,  J.  It  is  first  objected,  that  th« 
plaintiff  is  not  a  party  to  the  covenant.  That  the  defendants 
contracted  with  Martin  M.  Ghumer,  from  whom  the  consideration 
of  one  dollar  was  received,  and  not  with  the  plaintiff. 

The  law  is,  undoubtedly,  well  established,  as  claimed  by  the 
defi^idants'  counsel,  that  no  one  but  a  party  to  a  covenant  can 
maintain  an  action  for  a  breach  of  it.  Thus,  where  A.  cove* 
nanted  with  B.  that  he  would  maintain  C,  the  wife  of  B.,  in 
case  she  survived  him,  held  that  C,  after  the  death  of  B.,  could 
not  maintain  an  action  of  covenant,  in  her  own  name,  upon  the 
deed-  {How  v.  How,  1  N.  Hamp.  Rep.  49.)  In  this  respect 
it  is  held  that  covenant  differs  from  assumpsit.  '  {Hinckley  v. 
Fowler,  18  Maine  Rep.  285.  Spencer  v.  Fields  20  Wend.  87. 
SaiUy  v.  Cleveland,  Id.  156.) 

And  when  by  the  terms  of  the  covenant  a  person  is  described 
as  the  party,  he  will  be  deemed  the  party,  though  it  appears 
that  he  acted  for  the  benefit  of  a  third  person.  Thus,  a  contract 
made  in  the  name  of  the  agent,  is  not  obligatory  upon  the  prin- 
cipal. {Spencer  v.  fHeld,  10  Wend.  87.  Stone  v.  Wood,  7 
Cowen,  454.  Fowler  v.  Shearer,  7  Mass.  Rep.  19.)  In 
Townsend  v.  Hubbard,  it  was  recited  in  the  body  of  the  cove- 
nant, that  the  agreement  was  entered  into  between  the  princi- 
pals ;  but  the  conclusion  was  as  follows  :  ^'  In  witness  whereof 
the  said  H.  B.  as  attorney  of  the  parties  of  the  first  part, 
and  the  said  parties  of  the  second  part  have  hereunto  set  their 
hands  and  seals,"  <fcc.  It  was  held  to  be  the  deed  of  H.  B.,  and 
that  an  action  would  not  lie  in  the  name  of  the  persons  pre^ 
viously  named  as  parties  of  the  first  part;  (4  HUl,  851. 
Townsend  v.  Corning,  23  Wend.  435 ;)  because  it  appealed 
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affirmatively,  that  it  was  the  seal  of  the  attorney,  and  not  of  the 
principals.  The  covenant  was,  therefore,  never  executed  by  the 
principals. 

But  I  am  by  no  means  satisfied  the  case  under  consideration 
is  brought  within  that  rule.  Here  it  does  not  expressly  appear, 
on  the  face  of  the  writing,  to  whom  the  covenant  is  made.  The 
receipt  of  one  dollar  from  Martin  M.  Gamer  is  acknowledged, 
in  consideration  of  which  the  defendants  covenant  and  agree  to 
become  surety  for  the  faithful  performance  of  said  Gamer's 
covenant,  "  as  expressed  in  the  above  lease,"  &c.  Reference  is 
thus  made  to  the  lease,  without  which,  the  contract  can  not  be 
understood.  Both  instruments  must,  therefore,  be  read  together, 
to  ascertain  what  Was  the  contract  of  the  parties.  There  is  no 
pretence  for  saying,  that  the  defendants  covenanted  with  Martin 
M.  Gamer,  though  they  received  the  consideration  from  him. 
They  do  not  bind  themselves  to  Gurner,  but  they  become  his 
sureties  for  the  performance  of  certain  covenants ;  to  whom  they 
bind  themselves,  is  to  be  ascertained  from  the  annexed  lease,  to 
which  reference  is  made.  I  think  both  instruments  taken  to- 
gether, are  equivalent  to  an  express  covenant  to  the  plaintiff. 
But  if  it  were  otherwise,  the  fact  \)f  executing  the  covenant 
under  the  plaintiff's  lease,  and  delivering  it  to  the  plaintiff, 
would,  I  think,  bring  the  case  within  the  principle  recognized  in 
McLaren  v.  Watson^s  Executors,  (19  Wend.  657,  S,  C  in 
error  26  Id,  425 ;  Surge  on  Suretiship,  31 ;  Bateman  v. 
PhiUips,  15  East,  272.) 

The  objection,  that  there  is  no  mutuality  between  the  parties, 
is  not  available.  It  is  not  essential  to  the  validity  of  a  writing, 
that  it  should  show  mutuality.  It  is  sufficient  if  the  party  sued 
is  shown  to  be  liable.  {Burge  on  Suretiship,  31.  Stebb  v. 
SiU,  1  Camp.  262.  Newberry  v.  Armstrong,  6  Bing,  201.  4 
Carr.  ^  Payne,  59.  Moody  ^  M.  389.  Martin  v.  Bun,  2 
Adol.  ^  Ellis,  19.)  Here  the  consideration  mentioned  in  the 
writing,  is  sufficient  to  render  the  covenant  valid.  It  is  entirely 
immaterial  from  whom  the  consideration  proceeds.  The  instra- 
ment  being  under  seal,  it  would  have  been  binding  on  the  de- 
fendants, though  no  ^consideration  had  been  expressed.    The 
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seal  removes  it  from  the  operation  of  the  statute  of  frauds. 
{Douglass  V.  Howland,  24  Wend.  35.  Bush  v.  Stevens^  IcL 
256.  McCarty  v.  Blevins,  5  Yerg.  195.  Adams  v.  Deaitj 
12  Mom.  137.) 

The  obligation  of  the  defendants  was  clearly  a  joint  and  seye* 
ral  one.  Where  a  promissory  note  is  written,  "  I  promise  to  pay/' 
signed  by  two  persons,  they  are  jointly  and  severally  liable. 
(7  Mass.  Rep.  68.    Siort/  on  Prom.  Notes,  957.) 

But  it  is  objected  that  there  was  but  one  seal,  and  that,  there* 
fore,  both  defendants  can  not  be  jointly  liable  in  covenant.  The 
oyer  shows  but  one  seal,  and  that  is  opposite  the  signature  of 
Van  Slyck,  the  first  signer.  Where  there  are  several  persons 
executing  a  deed,  it  is  not  necessary  to  affix  a  separate  eeal  for 
each,  provided  it  appear  that  the  seal  affixed  was  intended  to 
be  adopted  as  the  seal  of  all.  {Perkins,  59,  i  134.  Sir  Wm* 
Jones'  Rep.  268.  1  Doll.  Rep.  68.  8  Monroe,  376.  2  Dev. 
493.)  Jt  was  so  held,  where  a  deed  was  executed  by  an  attor- 
ney for  several  persons.  ( Townsend  v.  Hubbard,  4  ISll,  351.) 
And  where  one  of  two  partners  executed  a  bond  to  which  he  sub- 
scribed the  name  of  the  firm  and  affixed  one  seal,  the  other  part- 
ner having  previously  read  and  approved  the  bond,  and  consent- 
ing that  his  copartner  should  execute  it  for  both,  and  being  in 
the  store  at  the  time  of  its  execution,  though  it  was  not  actually 
signed  and  sealed  in  his  immediate  presence ;  this  was  held  a 
good  execution  of  the  bond,  so  as  to  make  it  the  deed  of  both. 
{Mackay  v.  Bloodgood,  9  John.  285.)  In  Bull  v.  Dunsterville^ 
A.  executed  a  deed  for  himself  and  his  partner,  by  the  authority 
of  his  partner,  and  in  his  presence ;  it  was  held  a  good  execu- 
tion of  both,  though  only  sealed  once.  (4  Term  Rep.  813.) 
In  Flow  V.  Yandes,  (1  Black.  102,)  it  was  held  that  two  per- 
sons may  make  use  of  one  seal  in  the  execution  of  a  bond,  and  it 
will  be  the  deed  of  both.  The  case  of  Stabler  v.  Counnan^  (7 
GUI  ^  John.  284,)  is,  perhaps,  more  like  that  under  considera* 
Hon.  It  is  there  said,  the  same  contract  may  be  the  specialty 
of  one,  and  the  parol  agreement  of  another ;  and  such  is  this 
case,  if  the  seal  affixed  is  that  of  Van  Slyck  alone,  and  not  of 
Gamer.    In  Stabler  v.  Cowman,  it  is  also  held,  that  where 
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there  is  bat  one  seal  to  a  coDitract,  it  is  presumed  to  be  tbe  seal 
of  the  party  whose  signature  is  prefixed  to  it ;  but  upon  proof 
of  its  being  made  by  the  authority  of  the  other  parties  to  the 
contract,  it  will  be  held  to  be  their  seals  respectively.  If,  instead 
of  demurring  in  this  case,  the  defendants  had  severally  pleaded 
turn  est  fact  uniy  the  rule  last  referred  to  would  have  been  a]^li- 
cable.  On  the  trial  the  seal  would  be  presumed  to  be  Van 
Slyck's  alone,  until  the  plaintiff  proved  affirmatively  it  was 
the  seal  of  both  defendants.  But  the  defendants  are  not  in  a 
situation  to  deny  here,  that  it  is  not  the  seal  of  both  of  them. 
The  plaintiff  avers  in  her  declaration,  that  the  covenant  declared 
on  was  ^'  sealed  with  the  seals  of  the  said  defendants,''  and  this 
averment  is  admitted  by  the  demurrer.  In  giving  judgment, 
therefore,  upon  this  issue,  the  court  must  regard  the  seal  that 
appears  upon  the  instrument,  as  being  placed  there  by  both 
defendants. 

I  think  the  declaration  and  oyer  exhibit  a  good  cause  of  . 
action,  and  entitle  the  plaintiff  to  recover.    The  other  objec* 
tions  are  to  matters  of  form  only,  and  in  my  opinion,  are  not 
well  taken. 

There  must  be  judgment  for  the  plaintiff,  with  leave  to  the 
defendants  to  amend  on  payment  of  costs. 


Same  Term.    Before  the  same  Justices. 

Tayloe  vs,  Gould,  executor,  &c.  and  others. 

J9h  610  A  testator,  by  his  will  executed  since  the  revised  statutes  went  into  opcra- 
106  388  tion,  devised  as  follows:  ''Fourthly.  I  do  give,  devise  and  becpieath  to  my 
beloved  daughter,  Julia  Maria,  tbe  wife  of  B.  0.  T.,  and  such  her  child  or 
children  as  shall  at  her  decease  be  living,  and  shall  have  attained,  or  shaU 
thereafter  attain,  the  age  of  twenty-one  years,  all  and  singular  the  rest  and 
residue  of  my  real  and  personal  estate  and  property  of  every  description, 
of  which  I  may  die  seised  and  possessed,  or  entitled  unto,  and  the  rover- 
idon  and  reversions,  remainder  and  remainders,  rents,  issues,  and  profits 
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thereof,  to  and  for  her  sole  and  separate  use,  to  all  Intents  and  purposes 
as  though  she  were  a  feme  sole  and  unmarried. 

Bdd  1.  That  the  words  "  and  such  her  child  or  children,"  &>c.  were  words  of 
fu/rckam^  and  not  of  UmUalumj  and  that  if  not  contrary  to  the  statute 
against  perpetuities,  Mrs.  T.  took  only  a  life  estate,  with  remainder  to 
Buch  of  her  children  as  should  surrive  her,  and  should  have  attained,  or 
should  after  her  decease  attain,  the  age  of  twenty-one  years. 

%  That  such  remainder  to  the  children  was  not  rested,  hut  contingent. 

8.  That  assuming  such  contingent  remainder  to  he  ralid,  the  property,  inter- 
mediate the  death  of  Mrs.  T.,  and  the  time  when  her  eldest  child  became 
of  age,  descended  to,  and  rested  in,  the  heirs  at  law,  liable  to  be  dirested 
on  the  happening  of  the  contingency  upon  which  the  remainder  depended. 

4.  That  when  that  contingency  occurred  by  the  eldest  son  becoming  of  age, 
the  remainder  rested  in  him,  subject  to  be  dirested,  so  flir  as  to  let  in,  to 
their  shares  respectirely,  such  of  the  other  children  of  Mrs.  T.  as  should 
become  21  years  of  age. 

6.  That  the  estate  being  limited  on  Mrs.  T.'s  life  and  fire  minorities,  and  be- 
ing inalienable  during  such  limitation,  the  contingent  remainder  to  tho 
children  of  Mrs.  T.  was  roid,  as  being  contraiy  to  the  statute  against  per- 
petuities. And  that  the  legal  consequence  ^as  that  as  to  the  moiety  of 
the  estate  thus  disposed  oi;  it  descended  to  Mrs.  t.  as  the  heir  at  law  of 
the  testator,  and  united  with  her  lifb  estate. 

6.  That  the  derise  was  not  a  Joint  derise  to  Mrs.  T.  and  her  children. 

7.  That  the  derise  orer  was  equally  roid  as  to  the  personal  estate. 

By  the  third  clause  of  the  same  will  one  moiety  of  the  testator's  estate  was 
derised  to  his  wife  for  life,  and  by  the  third  deriso  of  the  fourth  clause 
was  disposed  of  as  follows :  "  But  in  case  my  said  wife  A.  E.  shall  be  liring 
at  the  time  of  my*  death,  and  shall  die,  my  said  daughter  J.  M.  surriring, 
or  any  of  her  my  said  daughter's  children  who  shall  hare  attained  or  shall 
thereafter  attain,  the  age  of  twenty-one  years,  surriring  my  said  wife,  I  do 
then  and  in  such  case  gire,  derise  and  bequeath  to  my  said  daughter,  J. 
M.,  if  liring  at  the  time  of  the  death  of  my  said  wife,  or  in  case  of  her 
death  then  to  such  her  child  or  children  as  shall  be  liring  at  the  time  of 
the  death  of  my  said  wife,  or  at  the  death  of  my  said  daughter,  and  shall 
then  hare  **  attained,  or  shall  thereafter  attain,  the  age  of  21  years,  her, 
his,  or  their  heirs  and  assigns,  all  and  singular  the  real  and  personal  prop- 
erty herein  before  derised  to  my  said  wife  for  and  during  her  natural  life.'' 
Beld  that  this  derise  was  also  roid,  both  as  to  the  real  and  personal  estate, 
as  contrary  to  the  statute  prohibiting  perpetuities ;  being  a  limitati<m  for 
two  lires,  not  only,  but  also  for  fire  minorities  in  addition,  and  that  the 
ol^tion  to  its  ralid ity  was  not  obriatcd  by  the  fhct  of  Mrs.  T.  dying  be- 
fore the  testator's  widow. 

The  raltdity  of  a  derise  must  be  determined  fVom  its  terms,  and  without 
reference  to  future  contingencies. 

To  entitle  a  husband  to  an  estate  as  tenant  by  the  curtesy,  the  wiib  must  be 
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seised  In  fiict,  and  in  deed.  It  is  not  sufficient  that  sbo  has  a  seisin  in  law 
of  an  estate  of  inheritance. 

Hence,  if  there  be  an  outstanding;  estate  for  life,  the  husband  can  not  bo 
tenant  by  the  curtesy  of  the  wife's  estate  in  reversion  or  remainder,  unless 
the  particular  estate  be  ended  duriog  the  coverture. 

There  can  be  no  seisin  in  fact  of  a  vested  remainder  limited  on  a  precedent 
freehold  estate. 

Where  a  life  estate,  and  the  immediate  reversion,  meet  m  tne  same  person, 
the  particular  estate  is  merged  in  the  greater  estate.  And  if  the  two  es- 
tates unite  in  a  feme  covert,  her  husband  is  entitled  to  a  life  estate  as  ten- 
ant by  the  curtesy. 

A  limitation  upon  minorities  is  virtually  a  limitation  upon  lives 

In  EauiTY.  John  D.  Dickinson  died  at  the  city  of  Troy  on 
the  28th  January,  1841,  leaving  a  large  real  and  personal  estate, 
and  leaving  a  last  will  and  testament  which  he  had  doly  eze* 
cnted  on  the  2d  of  October,  1888. 

By  the  first  clause  of  his  will  the  testator  directed  all  his 
debts  to  be  paid  out  of  his  personal  estate  and  the  rents  and 
income  of  his  real  estate. 

By  the  second  clause  he  devised  and  bequeathed  to  his  wife 
Ann  Eliza,  if  living  at  the  time  of  his  death,  for  and  during  her 
natural  life,  his  dwelling  house  in  which  he  resided,  and  all  the 
goods,  household  furniture,  plated  ware  and  silver  plate,  d&c. 
<fcc.  in  and  belonging  to  his  said  dwelling  house  and  establish- 
ment, and  all  his  carriages,  horses,  &c.  &c.  All  the  personal 
property  was  bequeathed  to  his  wife  absolutely,  except  the 
plated  ware  and  silver  plate,  which  was  bequeathed  to  her  dur- 
ing widowhood. 

By  the  third  clause,  he  devised  and  bequeathed  to  his  said 
wife,  if  living  at  the  time  of  his  death,  the  one  equal  moiety  of 
all  the  residue  of  his  personal  estate,  and  the  rents,  issues  and 
profits  during  her  life,  of  the  equal  undivided  moiety  of  the  resi- 
due of  his  real  estate,  in  lieu  of  dower. 

The  fourth  clause  was  in  the  following  words : 

"  Fourthly,  I  do  give,  devise,  and  bequeath,  to  my  beloved 
daughter,  Julia  Maria,  the  wife  of  Benjamin  Ogle  Tayloe,  and 
such  her  child  or  children,  as  shall  at  her  decease  be  living,  and 
shall  have  attained,  or  shall  thereafter  attain  the  age  of  twenty* 
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one  years,  all  and  singular  the  rest  and  residue  of  my  real  and 
personal  estate  and  property  of  every  description  of  which  I 
may  die  seised  or  possessed,  or  entitled  unto ;  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues  and 
profits  thereof,  to  and  for  her  sole  and  separate  use,  to  all  in- 
tents and  purposes,  as  though  she  were  a  feme  sole,  and  unmar- 
ried ;  but  in  case  my  said  wife  shltU  die  before  my  decease,  I 
do  then  and  in  such  case  give,  devise  and  bequeath,  all  and 
singular,  my  real  and  personal  estate  and  property,  and  the 
rents,  issues  and  profits  thereof,  hereinbefore  devised  to  my 
said  wife,  to  my  said  daughter  Julia  Maria,  and  such  her  child 
or  children,  as  shall  at  her  decease  be  living,  and  shall  have 
attained,  or  shall  thereafter  attain  the  age  of  twenty-one  years, 
to  and  for  her  sole  and  their  sole  and  separate  use,  as  fully  and 
absolutely  as  though  she,  my  said  daughter,  were  a  feme  sole 
and  unmarried.  But  in  case  my  said  daughter  Julia  Maria 
shall  die,  my  said  wife  surviving  her,  not  leaving  any  lawful 
issue,  child  or  children,  who  shall  have  attained,  or  shall  there- 
after live  and  attain  the  age  of  twenty-one  years,  and  not  leav- 
ing lawful  issue  living  at  the  time  of  his,  her  or  their  death  or 
deaths,  I  do  then  and  in  such  case  give,  devise  and  bequeath, 
all  and  singular,  the  real  and  personal  estate  hereinbefore  de- 
vised to  my  said  daughter,  to  my  beloved  wife  Ann  Eliza,  and 
to  her  heirs  and  assigns  forever.  But  in  case  my  said  wife 
Ann  Eliza  shall  be  living  at  the  time  of  my  death  and  shall  die, 
my  said  daughter  Julia  Maria  surviving,  or  any  of  her  my  said 
.  daughter's  children  who  shall  have  attained  or  shall  thereafter 
attain  the  age  of  twenty-one  years  surviving  my  said  wife,  I  do 
then  and  in  such  case  give,  devise  and  bequeath,  to  my  said  daugh- 
ter Julia  Maria,  if  living  at  the  time  of  the  death  of  my  said  wife, 
or  in  case  of  her  death,  then  to  stlch  her  child  or  children  as 
shall  be  living  at  the  time  of  the  death  of  my  said  wife,  or  at 
the  death  of  my  said  daughter,  and  shall  have  then  attained,  or 
shall  thereafter  attain  the  age  of  twenty-one  years,  her,  his,  or 
their  heirs  and  assigns,  all  and  singular,  the  real  and  personal 
property  hereinbefore  devised  to  my  said  wife,  for  and  during 
her  natural  life ;  but  in  case,  my  said  daughter  shall  not  be  liv- 


392  OASES  IN  LAW  AND  EQUITY  [tafcE 


Tayloe  v,  Qould. 


ing  at  the  time  of  the  death  of  my  said  wife,  and  shall  not  haro 
left  any  child  or  children,  or  the  lawful  issue  of  any  child  or 
children  living,  who  shall  then  or  shall  thereafter  attain  the  age 
of  twenty-one  years,  I  do  then  and  in  such  case  give,  devise, 
and  bequeath,  all  and  singular  the  real  and  personal  estate,  last 
aforesaid,  to  such  person  or  persons  as  may  be  entitled  to  the 
same  as  my  heirs  at  law.        * 

I  do  hereby  constitute  and  appoint  my  beloved  wife,  Ann 
Eliza,  executrix,  and  my  son-in-law,  Benjamin  Ogle  Tayloe,  my 
much  esteemed  friends,  Daniel  D.  Barnard,  of  the  city  of  Al- 
bany, Esquire,  Alanson  Douglass  and  George  Gould,  Esquires, 
of  the  city  of  Troy,  executors  of  this  my  last  will  and  testa- 
ment And  I  do  hereby  authorize  and  empower  my  said  execu- 
trix and  executors,  and  the  survivors  and  survivor  of  them,  to 
sell  aiid  dispose  of  any  part  of  my  real  estate,  (excepting  my 
dwelling  house  with  the  lot  and  appurtenances  thereto  belong- 
ing, hereinbefore  devised  to  my  said  wife  for  and  during  her 
natural  life,)  or  in  their  discretion  to  lease  the  same  or  any  part 
thereof,  in  fee,  or  for  a  term  or  terms  of  years,  reserving  thereon 
a  reasonable  and  proper  rent,  my  said  executrix  while  living,  in 
all  cases  of  sale  or  other  disposition  of  my  said  real  estate,  first 
assenting  to  and  approving  thereof." 

The  testator  left  surviving  him  his  widow  Ann  Eliza,  his  said 
daughter  Julia  Maria  D.  Tayloe,  his  only  child,  and  five  grand- 
children, the  children  of  his  said  daughter  and  her  husband  Benja- 
min Ogle  Tayloe,  to  wit,  John  Dickinson  Tayloe,  then  aged  four- 
teen years,  Edmund  Thornton  Tayloe,  aged  eleven  years,  Estelle 
Frances  Tayloe,  aged  seven  years,  Phebe  Warren  Tayloe,  aged 
five  years,  and  Julia  Dickinson  Tayloe,  aged  two  years.  Julia 
Maria  D.  Tayloe,^  the  daughter  of  the  testator,  died  at  the  city 
of  Washington,  in  July,  1846,  leaving  her  surviving  her  said 
five  and  no  other  children,  and  her  said  mother.  Ann  Eliza,  the 
widow  of  the  testator,  died  on  the  12th  of  January,  1847,  leaving 
her  surviving  the  said  five  children  of  her  said  daughter  Julia 
Maria  D.  Tayloe,  none  of  whom  had  then  attained  the  age  of  21 
years.  The  will  was  duly  proved  and  recorded  as  a  will  of  real 
and  personal  estate,  on  the  18th  day  of  February,  1841,  and  let- 
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tors  testamentaiy  were  issued  thereon  to  the  said  widow  Ann 
Eliza  Dickinson,  the  defendant  George  Gould,  and  the  complain- 
ant. John  Dickinson  Tayloe  became  21  years  of  age  on  the  22d 
of  May,  1847. 

The  complainant  filed  his  bill  in  equity  in  this  court  in  April, 
1848,  and  claimed,  1st  That  as  husband  of  the  daughter  of 
the  testator  he  was  entitled,  from  the  time  of  the  decease  of  the 
testator  to  the  time  of  the  decease  of  his  said  widow  Ann  Eliza 
Dickinson,  to  the  rents  and  profits  of  one  undivided  half  part  of 
all  the  real  estate  of  which  die  testator  died  seised,  except  that 
part  of  which  the  exclusive  use  and  enjoyment  was  devised  to 
the  wife  of  the  testator  for  life.  2.  That  since  the  death  of  the 
said  Ann  Eliza  Dickinson  he  has  been  and  is  entitled  to  the 
rents  and  profits  of  all  the  real  estate  of  which  the  testator  died 
seised.  3.  That  as  husband  of  the  said  daughter  of  the  testator 
or  as  her  administrator,  he  is  entitled  to  one  undivided  half  of 
all  the  personal  estate  of  which  the  testator  died  possessed, 
except  those  articles  which  were  specifically  devised  to  the  wife 
of  the  testator  absolutely. 

The  facts  above  stated  appearing  on  bill  and  answers  and 
proofs  taken,  the  infants  having  appeared  and  put  in  general 
answers  by  guardian,  an  order  was  entered  that  the  cause  be 
heard  at  general  term. 

D,  JD.  Barnard,  for  the  complainant. 

S,  Stevens^  for  George  Gould  and  the  infant  defendants. 

By  the  Courts  Parker,  J.  The  first  question  to  be  deter- 
mined is,  what  estate  Mrs.  Tayloe  took  under  the  following  lan- 
guage of  the  will :  "  Fourthly,  I  do  give,  devise  and  bequeath  to 
my  beloved  daughter  Julia  Maria,  the  wife  of  Benjamin  Ogle 
Tayloe,  and  suck  her  child  or  children  as  shall  at  her  decease 
be  living  and  shall  have  attained^  or  shall  thereafter  attain  the 
age  of  twenty-one  years^  all  and  singular  the  rest  and  residue 
of  my  real  and  personal  estate  and  property  of  every  description 
^f  which  I  may  die  seised  and  possessed,  or  entitled  unto,  and 
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tbe  rerersion  and  reversions,  remainder  and  remainders,  rentSi 
issaes  and  profits  thereof,  to  and  for  her  sole  and  separate  nse, 
to  all  intents  and  purposes  as  though  she  were  a  feme  sole  and 
unmarried." 

The  plaintiff  claims  that  the  words  ^'  and  such  her  child  or 
children,"  &c.  are  words  of  limitcUion^  and  that  under  this  de- 
vise Mrs.  Tayloe  took  an  estate  in  fee.  On  the  other  hand,  the 
defendants  contend  that  the  words  above  quoted  are  words  of 
purchizsej  giving  a  remainder  to  the  persons  described,  and  that 
Mrs.  Tayloe  took  only  a  life  estate. 

The  rule  in  Shelley's  case,  (1  Cokeys  Rep,  104,)  which  pre- 
vailed in  the  courts  for  so  long  a  time,  against  the  manifest  in- 
tention of  the  testator,  has  been  abolished  in  this  state,  by  the 
revised  statutes,  (1  JB.  S.  725,  §  28,)  which  provide,  that  where 
a  remainder  shall  be  limited  to  the  heirs  or  heirs  of  the  body  of 
a  person  to  whom  a  life  estate  in  the  same  premises  shall  be 
given,  the  persons  who,  on  the  termination  of  the  life  estate,  shall 
be  the  heirs  or  heirs  of  the  body  of  such  tenant  for  life,  shall  be 
entitled  to  take  as  purchasers,  by  virtue  of  the  remainder  so 
limited  to  them.  Before  the  enacting  of  this  statute  the  general 
rule  was,  that  when  a  person  took  an  estate  of  freehold  under  a 
deed,  will  or  other  writing,  and  in  the  same  instrument  there 
was  a  limitation  by  way  of  remainder  to  his  heirs  or  the  heirs  of 
his  body,  as  a  class  of  persons  to  take  in  succession,  from  gene- 
ration to  generation,  the  limitation  to  the  heirs  entitled  the  an- 
cestor to  the  whole  estate.  (1  Prest.  on  Est.  263, 419.  4  Kenfs 
Com.  215, 2d  ed.)  But  even  then,  if  the  testator  annexed  words 
of  explanation  to  the  word  "  heirs,"  as  to  the  heirs  of  A.  now  liv- 
ingy  showing  thereby  that  he  meant  by  the  word  heirs  a  mere 
descriptio  personarum,  or  specific  designation  of  certain  indi- 
viduals, it  was  to  be  regarded  as  a  word  of  purchase.  {Burchett. 
T.  Durdantj  2  Vent.  811 ;  Carth.  154,  S.  C.  4  KenPs  Com. 
221.)  Mr.  Hargrave,  {Har.  Law  Tracts,  489,)  gave  to  the  rule 
an  absolute  application  where  the  testator  did  not  intend  to 
break  in  upon  and  disturb  the  line  of  descent  from  the  ancestor, 
but  used  the  word  ^  heirs"  as  a  riomen  collectivum  for  the  whole 
line  of  inheritable  blood.    But  the  rule  was  never  applicable 
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wh^n  there  was  a  distributiye  direction  given,  incompatible  witk 
tlte  ordinary  coarse  of  descent.  (4  Kenfs  Com.  280.) 

It  seems  to  me  very  plain  that  the  words  in  the  will  under 
consideration,  tested  even  by  the  rigid  rule  as  it  stood  before  the 
adoption  of  the  revised  statutes,  would  be  regarded  as  words  of 
purchase,  and  not  words  of  limitation. 

It  was  the  intention  of  the  statute  to  abolish  entirely  the  rule 
in  Shdley*s  case^  {Rev.  notes^  2  R.  S.2d  ed.  575.)  It  was  only 
where  the  words  "  heirs"  or  "  heirs  of  the  body"  were  used,  that 
the.technical  language  employed  necessarily  defeated  the  obvious 
intent  of  the  testator,  and  therefore  the  statute  provides  only  for 
cases  of  that  character.  Where  other  words  were  employed  by  the 
testator,  though  of  similar  meaning,  their  construction  was  govern-  * 
ed  by  the  intention  of  the  testator  as  gathered  from  the  whole  in- 
strument and  the  facts  of  the  case.  The  word  ^4s8ue"  may  be  a 
word  of  purchase  or  of  limitation,  as  will  best  suit  the  intention  of 
the  testator.  (8  Petersd.  Abr.  186,  and  cases  there  cited,  5  T.  R* 
808.  1  Lord  Raym.  207.)  Chancellor  Walworth  says,  in 
Schoonmaker  v.  Sheely,  (3  Denio,  490,)  "the  word  childreui  in 
its  primary  and  natural  sense,  is  always  a  word  of  purchase  and 
not  a  word  of  limitation ;  and  the  word  issue  is  very  frequently 
a  word  of  purchase  also.  But  heirs  and  heirs  of  the  body  are, 
in  their  primary  and  natural  sense,  words  of  limitation  and  not 
of  purchase."  The  devise  in  this  case  is  not  to  those  who  would 
take  as  a  class,  by  descent,  but  to  such  of  them  as  should  be 
living  at  the  death  of  their  mother,  and  as  should  have  attained 
or  should  thereafter  attain  the  age  of  twenty-one  years.  It  is 
only  a  description  of  the  persons  succeecUng  to  the  estate. 

J  think  it  is  apparent  from  the  clause  under  consideration,  as 
well  as  from  the  whole  will  and  the  circumstances  surrounding 
the  testator  at  the  time  of  its  execution,  that  he  intended  only  St 
£fe  estate  for  Mrs.  Tayloe,  with  remainder  to  such  of  her  chil- 
dren as  should  survive  her  and  should  have  attained  or  should 
after  her  decease  attain  the  age  of  twenty-one  years.  The  wordtf 
used  are  in  their  usual  sense  words  of  purchase  and  not  of  lim- 
itation. The  testAtor  intended  to  give  the  property  to  a  part 
only  of  Mrs.  Tayloe's  children,  viz.  to  such  as  ehould  survive^bnv 
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and  should  become  of  full  age.    He  devised  the  property  to  Mrs* 
Tayloe's  sole  and  separate  use.     She  was  evidently  to  have  the 
use  of  it  for  life,  for  it  was  only  given  to  such  as  should  survive  her. 
Was  the  remainder  to  the  children  vested  or  contingent  1  The 
statute  has  provided  the  definition  of  these  words  by  which  we 
are  to  be  governed.     Estates  are  vested  when  there  is  a  person 
in  being  who  would  have  an  immediate  right  to  the  possession 
of  the  lands  upon  the  ceasing  of  the  intermediate  or  precedent 
estate.     They  are  contingent  whilst  the  person  to  whom,  or  the 
event  upon  which,  they  are  limited  to  take  effect,  remains  uncer- 
tain.    (1  iJ.  S.  723,  §  13.    Hawley  v.  James,  6  Paigey  466.) 
^  « Altfaoifg^  the  five  children  of  Mrs.  Tayloe  were  in  being  at  the 
\^  '     'time  ofythe  death  of  the  testator,  yet  none  of  them  would  have 
^  had  an  immediate  right  to  the   possession  of  the  lands   on 

•  tho  termination  of  Mrs.  Tayloe's  life  estate.  That  right  de- 
pended on  the  additional  contingency  of  their  arriving  at 
tvreirty-pne  years  of  age.  In  the  language  of  the  statute,  the 
event  upon  which  it  was  limited  to  take  effect  remained  uncer- 
tain. The  estate  did  not  vest  in  the  children  on  the  death  of 
the  testator.  It  went  only  to  those  who  survived  their  mother 
and  became  of  age.  If  one  of  them  became  twenty-one  years 
of  age,  he  would  still  have  no  title  unless  he  was  living  at  the 
decease  of  his  mother ;  and  if  after  attaining  twenty-one  years 
of  age  he  married  and  died  before  his  mother,  leaving  issue,  his 
issue  could  not  inherit.  The  remainder  to  the  children  was  not 
therefore  vested,  but  contingent. 

Assuming  this  contingent  remainder  to  be  valid,  it  may  be 
asked  where  did  the  estate  vest  intermediate  the  death  of  Mrs. 
Tayloe,  and  the  time  when  her  eldest  son  became  of  age  ?  that 
is  to  say,  from  July,  1846,  till  the  2d  May,  1847.  If  this  is 
not  provided  for  in  the  will,  the  property  descended  in  the  mean 
time  to  the  heirs  at  law,  liable  to  be  divested  on  the  happening 
of  the  contingency  upon  which  the  remainder  depended.  In  a 
subsequent  part  of  the  will  it  is  provided  that  if  Mrs.  Tayloe 
shall  die,  the  testator's  wife  surviving,  and  shall  not  leave  any 
lawful  issue,  child  or  children,  who  shall  have  attained  or  shall 
thereafter  attain  the  age  of  21  years,  &c  the  property  shall  go- 
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to  his  wife  and  to  her  heirs  and  assigns  forever.    If  this  devise 
is  valid,  and  if  it  was  vested  under  the  definition  above  given, 
the  property,  after  the  death  of  Mrs.  Tayloe,  vested  in  her 
mother,  Mrs.  Dickinson,  liable  to  be  divested  on  the  contingency 
of  Mrs.  Tayloe's  children,  or  any  one  of  them,  attaining  the  age 
of  21  years,  and  continued  thus  in  Mrs.  Dickinson  till  her 
death  on  the  12th  January,  1847,  when  it  vested  in  the  heirs  at 
law,  viz.:  in  all  the  children  of  Mrs.  Tayloe,  subject  to  be  de- 
feated by  the  same  contingency.     That  when  that  contingency 
occurred  on  the  22d  May,  1847,  by  John  D.  Tayloe  becoming 
of  age,  the  remainder  vested  in  him  subject  to  be  divested  1 
far  as  to  let  in,  to  their  shares  respectively,  such  ^^ JjI^^'Wfii  jT^^^V 
children  of  Mrs.  Tayloe  as  should  become  21  je^k/A^ige.     ^/> 
Sut  it  is  unnecessary  to  decide  whether  the  estateJaiter  th^^^-^^^j  i| 
death  of  Mrs.  Tayloe  vested  in  Mrs.  Dickinson  tillflkAlLJl^H^'^^ 
or  whether  it  vested  in  the  heirs  of  tjie  testator  1^^£«|L^a|»t 
whole  time  from  the  death  of  Mrs.  Tayloe,  till  her  lidet^c  son 
became  of  age.    It  is  well  settled  that  when  no  provi 
made  in  the  will,  the  property  descends  to  the  heir  at  law  until 
the  vesting  of  the  contingent  estate.     {Jackson  v.  Winne,  7 
Wend.  47.) 

I  have  thus  far  examined  the  interests  of  the  parties  as  they 
apparently  exist  according  to  the  terms  of  the  will.  But  it  is 
insisted  that  the  future  contingent  devise  to  the  children  is  void 
on  the  ground  that  it  violates  the  statute  against  perpetuities. 
The  revised  statutes  (1  R.  8.  723,  §  14,)  declare  every  future 
estate  shall  be  void  in  its  creation,  which  shall  suspend  the 
absolute  power  of  alienation  for  a  longer  period  than  is  pre- 
scribed in  that  article;  and  further  declares  such  power  of 
alienation  suspended,  when  there  arc  no  persons  in  being,  by 
whom  an  absolute  fee  in  possession  can  be  conveyed.  The  next 
section  provides  that  the  absolute  power  of  alienation  shall 
not  be  suspended  by  any  limitation  or  condition  whatever,  for  a 
longer  period  than  during  the  continuance  of  not  more  than  two 
lives  in  being  at  the  creation  of  the  estate. 

Here  was  a  devise  to  Mrs.  Tayloe  for  life,  remainder  to  such 
of  her  children  as  should  be  living  at  her  death  and  should 
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then  be,  or  should  thereafter  become  21  years  of  age ;  and 
though  no  more  should  be  afterwards  bom,  the  estate  might 
remain  contingent  until  the  expiration  of  the  minority  of  the 
youngest  child.  The  estate  was  thus  limited  on  Mrs.  Tayloe's 
life  and  five  minorities,  and  during  such  limitation  the  estate 
was  inalienable.  It  is  unnecessary  to  discuss  the  construction 
of  the  statute  prohibiting  perpetuities.  This  has  been  very 
elaborately  performed  and  the  rule  established  in  seyeral  report- 
ed cases.  The  limitation  must  be  measured  by  lives  only  or  by 
some  term  that  can  not  exceed  the  measure  of  two  lives  in  being. 
{Hawley  v.  Jdrnes,  16  Wend.  61.  Oott  v.  Cook,  7  Paige,  521. 
&  a  24  Wend.  641.  14  Id  265.  18  Id  257.  1  Barb.  Ch. 
Rep.  18.) 

In  Hawley  v.  James,  the  court  for  the  correction  of  errors  de^ 
cided  that  a  limitation  "  until  the  youngest  of  a  testator's  children 
and  grandchildren,  attaining  the  age  of  twenty-one  years,  shall 
have  attained  that  age,"  when  the  number  exceeds  two,  is  void 
as  suspending  the  power  of  alienation  of  an  absolute  fee  in  pos- 
session for  more  than  two  lives  in  being.  The  principle  decided 
in  Hawley  v.  James  is  precisely  applicable  to  the  case  now  before 
us,  and  it  is  only  necessary  to  refer  to  it  to  show  that  the  remain- 
der to  the  children  of  Mrs.  Tayloe  is  a  violation  of  the  statute. 
A  limitation  upon  minorities  is  virtually  a  limitation  upon  lives. 
If  two  of  the  lives  terminate  before  all  attain  majority,  then  the 
estate  having  been  held  for  two  lives,  its  further  continuance 
during  the  residue  of  the  minorities  extends  it  beyond  two  lives, 
and  the  whole  limitation  is  void.  It  is  no  answer  to  say  that  the 
estate  might  terminate  during  the  life  of  Mrs.  Tayloe,  by  the 
death  of  all  of  her  children.  The  possibility  that  the  estate  may 
extend  beyond  the  limits  allowed,  vitiates  it  oft  ini/io.  (16  Wend. 
121.  4  CrMMc,  449.  4^c?ir,283.  2  fiwrr.  878.)  The  estate 
must  by  the  terms  of  its  creation  be  restricted  within  the  re- 
quired limit,  or  it  is  void.  There  is  no  exception  to  the  rule 
established  by  §  14  and  $  15  of  the  statute,  except  that  stated  ia 
§  16,  and  that  is  inapplicable  to  this  case. 

I  am  clearly  of  the  opinion  therefore  that  the  contingent 
remainder  to  the  children  of  Mrs.  Tayloe  is  vdd.    The  legal 
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oanseqneiiee  is  that  as  to  the  moiety  of  the  estate  thus  disposed 
of,  it  descended  to  Mrs.  Tayloe  as  heir  at  law  of  the  testator 
and  united  with  her  life  estate. 

It  was  suggested  on  the  argument  that  the  devise  we  have 
been  considering  might  be  a  joint  devise  to  Mrs.  Tayloe  and  her 
children.  ( Oules  v.  Jackson,  2  Strange,  172.  Co.  LitL  9, 188. 
Pollexf.  873.)  But  there  is  nothing  in  the  language  employed 
to  require  such  a  construction,  and  I  have  already  stated  several 
reasons  why  I  think  it  was  not  so  intended.  I  do  not  see  how 
Mrs.  Tayloe  could  take  jointly  with  her  children,  when  the  prop- 
erty could  not  vest  in  the  children  till  after  her  death.  Other 
provisic^ns  in  the  will  show  that  it  was  not  the  intention  of  the 
testator  to  devise  property  jointly  to  Mrs.  Tayloe  and  her  children. 
In  the  third  devise  of  the  fourth  clause,  the  moiety  devised  for 
life  to  Mrs.  Dickinson,  was  given  after  her  death  to  Mrs.  Tayloe, 
if  living,  and  if  not  then  to  the  same  children  designated  as  in 
the  other  devise.  But  if  the  devise  was  joint,  the  power  of 
alienation  was  suspended  for  the  same  length  of  time  as  if  the 
devise  was  to  Mrs.  Tayloe  for  life,  remainder  to  the  children ; 
because,  if  the  devise  was  joint,  the  extent  of  interest  in  such 
of  the  devisees  would  be  changing  and  contingent,  until  the 
youngest  child  should  have  become  of  age.  The  absolute  power 
of  alienation  would  be  therefore  suspended  for  a  longer  time 
than  is  allowed  by  statute,  and^he  devise  consequently  void,  so 
that  the  property  would,  as  in  the  other  case,  descend  to  Mrs. 
Tayloe  as  heir  at  law. 

I  proceed  next  to  consider  the  other  moiety  of  the  estate* 
This  by  the  third  clause  of  the  will  was  devised  to  Mrs.  Dickin- 
son for  life,  and  by  the  third  devise  of  the  fourth  clause  was  dis- 
posed of  as  follows :  ^^  But  in  case  my  said  wife,  Ann  Eliza,  shall 
be  living  at  the  time  of  my  death  and  shall  die,  my  said  daugh- 
ter Julia  Maria  surviving,  or  any  of  her  my  said  daughter's 
ebildren  who  shall  have  attained  or  shall  thereafter  attain  the 
ago  of  twenty-one  years,  surviving  my  said  wife,  I  do  then  and 
in  such  case  give,  devise  and  bequeath  to  my  said  daughter  JuKa 
Maria,  if  living  at  the  time  of  the  death  of  my  said  wife,  or  in 
ease  of  her  death,  then  to  such  her  child  or  children  as  shall  ba 
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living  at  the  time  of  the  death  of  my  said  wife,  or  at  the  death 
of  my  said  daughter,  and  shall  then  haye  attained  or  shall  there- 
after attain,  the  age  of  twenty-one  years,  her,  his  or  their  heirs 
and  assigns,  all  and  singular  the  real  and  personal  property 
hereinbefore  devised  to  my  said  wife  for  and  during  her  natural 
Ufe." 

This  is  still  more  plainly,  if  possible,  a  violation  of  the  statute 
prohibiting  perpetuities.  It  is  a  devise  for  life  to  Mrs.  Dickin- 
son, then  to  her  daughter  Mrs.  Tayloe,  and  then  remainder  to 
such  of  the  children  of  the  latter  as  should  attain  majority.  It 
is  a  limitation  for  two  lives  not  only,  but  also  for  five  minorities 
in  addition.  In  other  words  it  is  a  limitation  for  seven  lives. 
It  is  no  answer  to  say  that  Mrs.  Tayloe  died  before  Mrs.  Dick- 
inson. It  might  have  been  otherwise ;  and  the  validity  of  the 
devise  must  be  determined  from  its  terms,  and  without  reference 
to  future  contingencies.  But  if  this  devise  be  regarded  only  as 
a  limitation  for  life  to  Mrs.  Dickinson  with  remainder  to  such 
of  the  children  of  ^rs.  Tayloe  as  should  attain  majority,  it  is 
still  void  for  the  reasons  above  stated  in  considering  the  first 
devise  of  the  fourth  clause.  Then  both  devises  would  stand  upon 
the  same  footing.  The  consequence  is  that  this  moiety  also  of 
the  estate,  at  the  death  of  the  testator  descended  to  Mrs.  Tayloe 
as  heir  at  law,  subject  to  the  life  estate  of  Mrs.  Dickinson. 

The  plaintiff  claims  that  as  husband  of  Mrs.  Tayloe  he  is  en- 
titled to  a  life  estate,  as  tenant  by  the  curtesy,  in  all  the  real 
estate  left  by  the  testator.  Four  things  are  requisite  to  an  estate 
by  the  curtesy,  viz.  marriage,  actual  seisin  of  the  wife,  issue  and 
death  of  the  wife.  The  only  question  here  is  whether  there  was 
such  a  seisin  of  the  wife  as  will  support  the  plaintiff's  claim. 

I  have  already  shown  that  one  moiety  of  the  real  estate  was 
devised  to  Mrs.  Dickinson  for  life,  and  the  remainders  being  void, 
it  descended  to  Mrs.  Tayloe  as  sole  heir  at  law,  subject  to  such 
life  estate.  Mrs.  Tayloe  died  before  the  termination  of  the  life 
estate.  To  entitle  the  husband  to  his  curtesy,  the  wife  must  be 
seised  in  fact  and  in  deed ;  it  is  not  sufficient  that  she  has  a 
seisin  in  law  of  an  estate  of  inheritance.  (4  Rentes  Com.  29. 
Jackson  v.  Johnson^  5  Cowen^  74,  98.    Boies  v.  Shraeder^  IS 
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John.  260.  Jackson  v.  Hilton^  16  /d  96.)  It  has  been  ftoeord- 
ingly  held  that  if  there  he  an  outstanding  estate  for  life,  the 
husband  can  not  be  tenant  by  the  curtesy  of  the  wife's  estate  in 
reversion  or  remainder,  unless  the  particular  estate  be  ended 
<luring  the  coverture.  (Co.  LUL  29  a.  De  Grey  v.  Richard- 
soHj  3  Atk.  469.  4  Kettfs  Com.  29.)  There  can  be  no  seisin 
in  fact  of  a  vested  remainder  limited  oa  a  precedent  freehold 
estate.  (1  Co.  Litt.  32  a.  Cruises  Dig.  ch.  2,  tU.  Dower, 
a  12  to  16.  Blood  v.  Blood,  23  Pick.  80.  7  Mass.  Rep.  26a 
8  A^.  Hamp.  R.  240.  5  Id.  469.  Green  v.  Putnam,  1  Barb. 
Sup.  C.  Rep.  506.  Dunham  v.  Osborn,  1  Paige,  634.  Rey- 
nolds  V.  Reynolds,  5  Jif.  161.  Matter  of  Cregier,  1  JSarfr.  Ch. 
Rep.  598.)  In  the  last  cited  case  the  chancellor  reviewed  the 
case  of  Bear  v.  Sfiyder,  11  Wend.  592,)  where  a  different  opin- 
ion had  been  held. 

As  to  the  moiety  of  the  real  estate,  therefore,  which  was  de- 
vised to  Mrs.  Dickinson  for  life,  the  life  estate  not  having  ended 
till  after  the  coverture  was  terminated  by  the  death  of  Mro^ 
Tayloe,  the  plaintiff  is  not  tenant  by  the  curtesy ;  but  the  ehil- 
dren  of  Mrs.  Tayloe  take  it,  free  from  such  incumbrance. 

With  regard  to  the  other  moiety  of  the  real  estate  left  by  the 
testator,  Mrs.  Tayloe  was  seised  in  fact  of  it  during  the  cover- 
ture. The  life  estate  devised  to  her  by  the  testator  was  merged 
in  the  greater  estate  which  she  took  as  heir  at  law.  Such  is  the 
legal  effect  of  the  uniting  of  the  particular  estate  and  the  imme^ 
diate  reversion  in  the  same  person.  (4  Kenfs  Com.  99. 100« 
8  Preston  on  Cant.  182,  261.)  The  plaintiff  has  therefore  a  life 
estate  as  tenant  by  the  curtesy  in  that  moiety  of  the  real  estate. 

The  devises  over  are  equally  void  as  to  the  personal  property. 
The  absolute  ownership  of  personal  property  can  not  be  sus- 
pended by  any  limitation  or  condition  whatever  for  a  longer 
period  than  during  the  continuance  and  until  the  termination  of 
not  more  than  two  lives  in  being  at  the  death  of  the  testttter. 
<1  R.  S.  773,  §§  1  2.  Rathbone  v.  Dyckman,  8  Paige,  20. 
Bannan  v.  Osbom,  4  Id.  342.)  The  plaintiff  therefore,  as  ad» 
mimstrator  of  his  wife,  is  entitled  to  one-half  of  the  personal 
mMs  &om  the  time  of  the  deatii  of  his  wife.    {21L&  7£,i^ 
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/rf.98,  J7&.  2KetifsCam.lB5.  6  John.  112.  T  John.  CIL 
229.)  The  plaintiff  is  entitled  to  an  account  of  all  tbe  personal 
property  to  which  his  wife  was  entitled  as  next  of  kin  of  the 
testator. 

There  most  therefore  be  a  decree  declaring  and  adjudging  the 
rights  of  the  parties  in  accordance  with  the  above  conclusions^ 
and  providing  for  a  reference  to  take  and  state  the  account ;  all 
further  questions  are  reserved  until  the  coming  in  of  the  referee's 
report. 


Same  Term.     Watson^  Parker,  and  Wright,  Justices. 

Grtswold  d&  Robinson  vs.  William  Slocum. 

Where  a  note,  not  negotiable,  was  given  by  G.  S.  &  Co.  to  the  plaintiffk,  to 
•ecnre  a  precedent  debt,  and  the  defendant,  previous  to  its  delivery,  in* 
dorsed  the  same  as  security ;  Hddj  that  the  defendant  was  not  strictly  an 
indorser,  inasmuch  as  a  legal  indorsement  can  only  be  made  upon  a  nego- 
tiable note,  but  that  he  was  liable  to  the  payees  as  maker  or  guarantor. 
WatsoKi  J.  dissented. 

This  was  an  action  against  the  defendant  as  indorser  of  a 
promissory  note,  in  these  words :  "  $850.  Three  months  from 
date,  we  promise  to  pay  Robinson,  Griswold  d&  Co.  the  sum  of 
three  hundred  and  fifty  dollars,  for  value  received,  at  the  Mer* 
chants  and  Mechanics'  Bank,  Troy. 

Schaghticoke,  August  16, 1848.      Giles  Slocum  &  Co." 
Indorsed,  "  William  Slocum." 

The  complaint  alledged  that  the  firm  of  Giles  Slocum  &  Co. 
consisted  of  Giles  Slocum,  Nathaniel  Starbuck  and  Benjamin 
Starbuck ;  that  after  the  making  of  the  note,  and  on  the  day  it 
bore  date,  the  same  was  indorsed  by  the  defendant  William  Slo- 
cum, and  was  then  delivered  to  the  plaintiffs  by  Giles  Slocum 
6l  Oa  The  complaint  also  alledged  a  demand,  and  refusal  of 
payment,  and  notice  to  the  defendant    The  defendant,  by  hii 
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mstrer,  insisted  tbat  his  liability  was  only  that  of  second  in* 
dorser,  after  the  plaintiffs  had  indorsed  the  note.  The  plain- 
tiffs, in  their  reply,  alledged  that  the  note  was  not  payable  to 
their  order,  and  that  the  liability  of  the  defendant  as  indorser 
of  g^he  note,  was  not  that  of  second  indorser  after  the  plaintiffs 
had  indorsed  the  same,  as  claimed  in  the  answer.  The  cause 
was  tried  at  the  Rensselaer  circuit,  in  Februacy,  1849,  before 
Justice  Harris.  The  execution  of  the  note  by  Giles  Slocum,  in 
behalf  of  the  firm  of  Giles  Slocum  &  Co.  and  the  indorsement 
thereof  by  the  defendant,  were  admitted.  And  it  was  proved 
that  the  note  was  given  for  a  precedent  debt,  due  from  Giles 
Slocum  to  the  plaintiffs. 

The  evidence  being  closed,  the  defendant  insisted  that  the 
plaintiffs  were  not  entitled  to  recover  against  him,  for  the  fol- 
lowing reasons :  1.  Because,  the  note  not  being  negotiable,  the 
defendant  could  not  be  charged  as  indorser.  2.  There  was  no 
contract  of  guaranty,  or  any  other  contract,  averred  or  proved 
8.  That  the  contract,  if  inferred,  was  void  by  the  statute  of 
frauds,  as  it  was  to  pay  the  debt  of  another,  a^d  did  not  state 
the  consideration.  But  the  judge  decided  that  enough  appeared 
under  the  pleadings  and  evidence,  to  entitle  the  plaintiffs  to 
recover  the  amount  of  the  note,  and  ordered  judgment  for  the 
plidntiffs  for  that  amount,  with  interest ;  and  the  defendant  ex- 
cepted, and  appealed  from  the  judgment 

iK  Gr.  Huntington^  for  the  pkintifil 

T.  C.  Ripleffj  for  the  defendant. 

Parker,  J.  The  defendant  can  not  be  charged  as  indorser, 
because  the  promissory  note  is  not  negotiable.  Can  he  be  held 
liable  as  maker,  or  guarantor?  It  is  first  objected,  that  he  can 
not,  for  the  reason  that  the  complaint  is  drawn  solely  with  a 
view  to  hold  him  as  indorser.  But  I  do  not  so  understand  it 
The  complaint  sets  forth  the  history  of  the  transaction.  It  is 
true,  some  unnecessary  matters  are  stated,  such  as  the  demand 
of  payment  fix)m  Giles  Slocum  i&  Co.  and  notice  of  non-payment 
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giTen  to  the  defendant.  The  defendant  not  being  an  indorser, 
tiieee  steps  were  nnnecessarily  taken,  and  of  course  needlessly 
set  forth  in  the  complaint.  Bat  this  is  only  surplusage.  If 
the  material  facts  stated  and  proved,  are  sufficient  to  establish 
the  legal  liability  of  the  defendant  as  maker  or  guarantor,  tlie 
judgment  recorered  should  be  sustained.  Besides,  it  does  not 
appear  that  any  such  objection  was  taken  at  the  trial.  The  case 
shows  that  the  note  in  suit  was  given  to  secure  to  the  plaintiffs 
a  precedent  debt,  due  from  Giles  Slocum  d&  Co.  The  defend- 
ant put  his  name  on  the  note  as  security,  at  the  time  the  n«>te 
was  made,  and  before  its  delivery  to  the  plaintiffs. 

I  think  the  law  well  settled,  that  under  such  circumstances 
the  defendant  may  be  held  liable  as  maker  or  guarantor ;  unless 
he  is  thus  liable,  he  escapes  all  liability  on  his  contract.  His 
name  is  placed  on  the  back  of  the  note,  but  he  is  not  strictly  an 
indorser,  because  a  legal  indorsement  can  only  be  made  on  a 
negotiable  note. 

In  Joaselyn  v.  iimes,  (3  Mass.  Rej).  273,)  it  was  held  that 
an  indorsee  for  .a  valuable  consideration,  of  a  note  not  nego- 
tiable, may  write  over  the  name  of  the  indorser  a  promise  to  pay 
the  contents  of  the  note  to  the  indorsee,  who  may  maintain  an 
action  upon  such  promise,  against  the  indorser.  This  was  vir- 
tually making  the  defendant  liable  as  a  maker.  This  decision 
has  been  frequently  recognized  as  law  by  the  courts  of  this 
state.    (12/oAn.  159.    17  Wend.  219.  2  HUl,  80.  3  Jd.  238.) 

The  earlier  decisions  held  the  same  rule  to  be  applicable  to  a 
negotiable  note,  when  it  was  indorsed  by  a  third  person,  for  the 
payee's  security,  before  it  was  delivered  to  the  payee,  and 
allowed  the  payee  to  charge  such  indorser  as  guarantor  or 
maker.  {Herrick  v.  Carman,  12  John.  161.  Campbell  v. 
Butler,  14  Id.  849.  Nelson  v.  Ihibois,  18  Id.  175.)  But  these 
have  been  overruled  by  the  later  cases  of  Hall  v.  Newcomby 
(8  HiU,  283;  7  Id.  416;)  Ellis  y.  Brown,  (6  Barb.  Sup.  C. 
Rep.  282,)  and  Spies  v.  Gilmore,  (1  Comst.  321.)  It  is  now  held 
that  when  the  paper  is  negotiable,  the  party  indorsing  it  aa 
security  before  delivery  to  the  payee,  can  be  held  liable  only  as 
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indorser,  and  is  entitled  to  notice  of  protest,  after  demand  made 
of  the  maker. 

The  reason  why  this  is  not  the  law  in  regard  to  paper  not  ne- 
gotiable, is  to  prevent  an  entire  failure  of  justice.  Ui  res  mcLgis 
valeat  quam  perecU,  Not  being  liable  as  indorser,  if  he  can 
not  be  held  responsible  as  maker  or  guarantor,  the  party  es- 
capes all  accountability  on  his  contract.  The  distinction  in  this 
respect  between  paper  negotiable  and  not  negotiable,  has  been 
plainly  recognised,  and  is  now  well  established.  All  the  con- 
flict of  authority  has  been  in  regard  to  negotiable  paper.  There 
has  been  none  in  regard  to  paper  not  negotiable. 

In  Seabury  v.  Hiingerford^  (2  jffi//,  84,)  Bronson,  J.  said,  "  if 
the  note  had  not  been  negotiable,  or  if  for  any  other  reason  the 
ease  had  been  sudi  that  the  defendant  could  not,  by  the  exeroBe 
of  proper  diligence,  have  been  charged  as  indorser ;  and  there 
had  been  an  agreement  that  he  would  answer  in  some  other 
form,  then  the  pliuntiff  might  have  written  over  the  name  such 
a  contract  as  would  carry  into  effect  the.  intention  of  the  parties. 
When  a  contract  can  not  be  enforced  in  the  particular  mode 
contemplated  by  the  parties,  the  courts,  rather  than  suffer  the 
agreement  to  fail  altogether,  will,  if  possible,  give  effect  to  it  in 
gome  other  way."  And  in  Hall  v.  Newconibj  Justice  Cowen 
said,  '^  the  question  depends  entirely  on  the  fact  of  negotiability." 
Being  on  a  note  payable  to  the  holder,  not  negotiable,  and  so 
no  possibility  of  raising  the  ordinary  obligation  of  indorser ; 
there  is,  then,  room  to  infer  that  a  different  obligation  was  in- 
tended, whether  the  indorsement  be  for  the  purpose  of  giving 
the  makw  credit  on  a  future  advance  or  not."  The  law  on 
this  subject  will  be  found  to  be  stated,  and  the  decisions  collected, 
in  Story  on  Promissory  Notes,  i  478,  and  note  1,  and  eases 
there  died, 

I  think  the  judgment  should  be  affirmed  with  coats. 


Wright,  J.  concurred. 
YfATBOfNf  J.  dissented. 


Judgment  affirmed* 
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I       Onbida  Gbkehal  Tkhm,  January,  1851.    Gridlcy^  Allcn^  and 

Hubbard^  Justices. 

Bronson  &  Crocker  vs,  Wiman. 

Where,  on  the  trial  of  a  canso,  an  exception  is  taken  to  the  snfficioncy  of  tlio 
proof  of  tlic  contract  sued  on,  and  anliscqncntly  the  defect  Is  Kn])plied  by 
other  evidence,  such  objection  can  not  be  usod  on  a  motion  ft>r  a  new  trial, 
upon  a  case. 

A  contract  was  made  between  the  phiintifTs  and  the  defendant,  oy  wnicn  Aio 
Utttcr  sold  to  the  former  2000  bariHils  of  flonr,  to  bo  delivered  in  Troy  or 
Albany,  as  the  purchasers  should  elect,  at  $4,94  per  borrel ;  the  flour  to  bo 
the  first  2000  baiTels  shipped  fVom  the  defendant's  mill,  after  tlic  date  of 
the  contract.  Tlie  plaintiffs  agreed  to  receive  such  flonr,  and  iny  for  the 
same  in  New-Tork  ftmds.  In  an  action  by  the  {mrchasers  to  recover  dam- 
ages for  the  non-delivery  of  the  floiir,  they  proved  that  after  the  execution 
of  the  contract,  they  elected  that  tlie  ilour  should  be  delivered  to  W.  at 
Albany,  and  gave  notice  of  their  election  to  the  defendant.  Tlioy  also 
notified  him  that  W.  would  jMiy  for  the  four,  on  delivery.  Tho  plaintifl^i 
also  proved  that  W.  was  prepared  to  {Miy  for  the  flour  whenever  it  should 
be  received;  that  he  paid  every  demand  against  him,  at  that  time, 
promptly ;  and  that  he  had  fhcilities  for  raising  money  to  any  amount  ho 
pleased,  sufficient  to  i>ay  for  2000  barrels  of  flour.  HeUlt  that  this  was  suf- 
ficient evidence  to  go  to  the  jury,  of  an  ability  und  readiness,  on  tho  port 
of  the  plaintiffs,  to  pay  for  the  flour  on  delivery;  and  that  direct  pro(«f  of 
their  possessing  the  amount  of  the  purchase  money,  in  New-York  fVmds, 
could  not  be  required. 

Bdd  also,  that  fVom  the  proof  of  the  plaintiffs'  ability  to  raise  an  amount  suf- 
ficient to  pay  for  the  flour,  on  delivery,  the  power  to  procure  New-Tork 
fVmds,  by  the  purchase  of  a  draft,  might  be  inferred. 

Courts  will  take  judicial  notice  of  tho  common  and  ordinary  modes  of  trans- 
acting commercial  business ;  of  the  statutes  establishing  banks,  and  regula- 
ting the  business  thereof;  and  of  tho  rates  of  exchange  between  the  diffbr- 
ent  cities  of  the  state. 

A  contract  to  deliver  2000  barrels  of  flour,  to  be  ground  out  of  wheat  which 
I  has  been  baigained  for  by  the  promisor,  but  not  yet  received,  is  not  within 
!  the  third  section  of  the  statute  of  fVauds.  (2  R.  S.  186.)  It  is  a  contract 
i  for  vfork  and  labor  only,  and  not  for  the  sale  and  purchase  of  goods. 

A  written  contract,  supposed  to  be  voidable  by  reason  of  fVaud,  may  bo 
affirmed  by  pai*oI. 

What  amounts  to  a  ratification  of  a  contract  alledged  to  be  void,  ibr  ftwid. 

Whenever  a  party  to  a  contract  has  been  defrauded,  he  may  rescind  or  aflnn 
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thA  bargain.  But  if  he  rescinds,  he  must  do  so  promptly,  as  soon  as  he  dis- 
ooYers  the  fraud,  and  this,  whether  the  contract  be  executed  or  executory. 

Where  a  party,  with  knowledge  of  all  the  flicts,  expressly  re-affirms  a  con- 
tract, he  is  estopped  iVom  afterwards  disaffirming  it,  by  the  principle  of 
estoppel  in  pais,  ^^^ 

Whateyer  would  affirm  a  forged  instrumentTA  fortiori  is  sufficient  to  affirm  a 
beneficial  contract,  though  it  be  tainted  with  fhiud.  % 

This  was  an  action  of  assumpsit,  to  recover  damages  for  the 
non-fulfillment  of  a  contract  made  between  the  parties,  by  which 
the  plaintiffs  purchased  from  the  defendant  and  the  defendant 
agreed  to  deliter  to  the  plaintiffs,  at  Troy  or  Albany,  as  they 
might  direct,  at  $4,d4  per  barrel,  two  thousand  barrels  of  flour* 
The  cause  was  tried  at  the  Oswego  circuit,  in  February,  1850. 
On  the  trial,  the  plaintiffs  proved  the  execution  oF  the  contract 
by  the  defendant,  and  by  E.  T.  Bronson,  on  the  part  of  the 
plaintiffs ;  and  that  E.  T.  Bronson  was  the  son  of  one  of  the  plain- 
tiffs, and  acted  as  their  agent  and  chief  clerk,  and  was  in  the 
habit  of  giving  notes,  and  signing  checks  and  contracts  for  the 
firm.  The  defendant  objected  to  the  admission  of  the  contract 
in  evidence,  onthe  ground  that  its  execution  was  not  sufficiently 
proved ;  but  the  judge  admitted  the  same,  and  the  defendant 
excepted.  The  contract  is  set  forth  in  the  opinion  of  the  court. 
A  witness  testified  that  the  agreement  was  in  E.  T.  Bronson's 
hand-writing.  On  the  call  of  the  plaintiffs'  counsel,  the  defend- 
ant produced  two  letters  written  by  the  plaintiffs  to  the  defend- 
ant. One  dated  October  20, 1845,  which  the  plaintiffs'  counsel 
read  as  follows : 

"Oswego,  Oct.  20th,  1845. 
Truman  Wiman,  Esqr. 

Dear  Sir :  ^ou  will  please  deliver  the  two  thousand  barrels 
of  flour  which  we  bought  of  you  on  the  16th  inst.,  to  J  K.  Wing, 
Esq'r,  Albany,  who  will  pay  for  the  same  as  per  contract 
Will  you  please  inform  us  whether  you  have  shipped  any  of  the 
flour,  and  if  not,  how  soon  you  expect  to  ship  it  from  here,  and 
oblige  Yours,  &c. 

B&ONaoN  &,  Crockeb." 
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The  plaintiffs  proved  the  delivery  of  this  Jetter  to  the  defend- 
ant in  person  on  the  day  of  its  date.  The  other  letter  was 
dated  November  20, 1845,  which  the  plaintiffs  read  in  evidence, 
as  follows : 

•*^    «  Oswego,  Nov.  20th,  1846. 

T.  Wimaif,  Esq'r :  Sir — ^We  must  remind  you  of  your  contract 
made  with  us  on  the  16th  of  October  last,  by  which  you  sold 
Its  2000  barrels  flour,  to  be  delivered  in  Albany.  The  season 
is  getting  late,  and  we  must  now  demand  that  yon  proceed  to 
perform  the  contract,  and  deliver  the  flour  as  soon  as  possible  to 
the  care  of  J.  K.  Wing,  Esq.,  Albany,  who  will  pay  you  for  the 
game  as  soon  as  delivered.  Yours  respectfully, 

BroNSON  &  CftOCKER.^' 

A  witness  testified  that  he  delivered  this  letter  to  the  defend* 
ant  on  the  21st  of  November,  1845 ;  that  he  had  been  a  clerk 
in  the  plidntiffs'  counting  house  ever  since ;  and  that  the  flour 
had  never  been  delivered,  to  his  knowledge.  The  plaintiffs 
proved  that  the  defendant  was  shipping  flour,  on  the  canal,  in  the 
year  1845.  That  the  first  he  shipped,  after  the  16th  of  October,, 
was  on  the  21st  of  that  month,  when  he  shipped  1125  barrels ; 
and  that  he  shipped  several  thousand  barrels  during  that  month 
and  the  next.  J.  H.  Ohipman  testified,  that  in  1845  he  was 
book-keeper  for  J.  K.  Wing,  produce  dealer  at  Albany ;  that  the 
price  of  flour  was  less  than  $5,  till  about  the  16th  of  October, 
when  it  took  a  rise ;  that  the  wholesale  price,  from  the  28th  of 
November  to  the  1st  of  December,  was  from  $6,75  to  $7  ;  that 
on  the  5th  of  November  it  was  selling  for  $6,25,  and  on  the  25th 
of  October,  at  $5,50.  That  Wing  had  been  advised  of  this  con- 
tract, and  had  a  copy  of  it;  that  he  was  prepared  to  pay  for  the 
flour  in  question  whenever  received,  and  that  he  would  have 
paid  for  it,  had  it  been  received.  The  witness  did  not  know 
whether  the  plaintiffs  had  funds  in  Albany,  or  not ;  but  he  knew 
that  every  demand  against  Wing  was  paid,  at  that  time^ 
promptly ;  and  that  he  was  preparing  to  pay  for  this  flour  if  it 
arrived;  that  Wing  had  facilities  for  raising  money  to  aaj 
amount  he  pleased,  sufficient  to  pay  for  2000  barrels  of  flour. 
The  defendant  moved  for  a  nonsuit,  on  the  ground  that  the 
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plfliatiffs  had  not  sboim  payment  or  performance,  or  any  tender 
of  payment  or  performance  of  the  contract,  on  their  part ;  also 
on  the  ground  that  the  plaintiffs  had  not  shown  that  they,  or 
Wing,  were  ready  to  pay  for  the  flour  in  question,  or  had,  or 
could  get,  the  New-Tork  funds  required  by  the  contract,  to  pay 
for  the  flour,  in  Albany  or  elsewhere.  The  judge  decided  that 
the  evidence  was  sufficient  to  be  submitted  to  the  jury,  and  de- 
nied the  motion  for  a  nonsuit. 

The  defendant  then  called  as  a  witness  Frederick  T.  Carring- 
ton,  who  testified  as  follows  :  ^'  I  am  a  miller  at  Oswego  and  was 
in  1845.  I  remember  that  about  the  16th  of  October,  1845,  there 
was  news  received  of  the  advance  in  the  price  of  flour  in  England. 
The  news  came  by  the  steamer  Great  Britain :  we  had  at  Os- 
wego at  7  o'clock  in  the  morning  of  the  16th  of  October,  the  ac- 
count of  the  said  steamer's  being  off  Nantucket,  but  no  news  or 
intelligence  from  her  was  received.  I  am  not  aware  at  what  time 
the  public  fir&t  got  the  intelligence  brought  by  the  steamer.  I 
received  a  note  from  Mr.  Crocker  about  •  ten  o'clock  that  day, 
cautioning  me  there  were  strangers  in  town  buying  flour,  and  not 
to  sell  to  them.  I  had  sold  some  flour  and  wheat  that  day  to 
Mr.  Crocker.  I  made  my  sales  to  Mr.  Crocker  about  9  o'clock 
A.  M.  The  mail  at  that  time  arrived  from  the  east  between  5  and 
6  o'clock  A.  M.  and  5  and  6  o'clock  p.  m.  There  could  have  been 
no  public  intelligence  from  the  steamer  until  after  the  evening 
mail."  The  plaintiffs  thereupon  offered  to  read  the  note  from 
Crocker  to  Carrington,  in  evidence ;  to  which  the  coimsel  for  the 
plaintiffs  objected,  on  the  ground  that  it  did  not  appear  to  have 
been  written  prior  to  the  sale  to  Wiman.  To  obviate  the  ob- 
jection, the  defendant  called  Walter  W.  White  as  a  witness, 
who  testified  that  he  was  present  when  Mr.  Crocker  came  into 
Mr.  Wiman's  office,  to  make  purchase  of  some  flour  from  the 
defendant.  It  was  about  10  o'clock  in  the  forenoon  when  he 
came  in — might  have  been  a  little  earlier.  That  Edwin  T. 
Bronson  came  and  closed  the  bargain  between  11  and  12  of  the 
same  day.  The  witness  was  not  very  .sure  as  to  the  time ;  but 
thought  Crocker  was  at  Wiman's  office  between  half  past  9 
o'clock  and  before  10  o'clock  in  the  forenoon.  Neither  Bronson  nor 
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CitMiCer  was  present  when  E.  T.  Bronson  dosed  the  bsrgaiB. 
The  said  Carrington  being  farther  examined  on  the  part  of  the 
defendant,  testified  as  follows :  '^  I  think  the  advance  in  flour 
cansed  by  the  intelligence  brought  by  the  steamer,  was  from 
three  to  five  shillings  in  the  Ncw-Tork  markets.  The  price  in 
Oswego  about  the  14th  and  15th  of  October,  1845,  was  $4,50, 
and  the  freight  30  to  35  cents  per  barrel."  The  witness  pro- 
duced said  note  from  Crocker  to  him,  and  testified  that  the  same 
was  in  the  hand-writing  of  Crocker,  and  received  by  the  witness 
after  the  sale,  and  the  same  was  read  in  evidence,  as  follows  : 
^*  Dr.  Sir :  There  are  men  just  arrived  from  Syracuse  to  buy 
flour :  don't  sell  to  them,  for  I  believe  they  have  news  that  flour 
has  risen — English  news.  L.  B.  Crocker." 

On  cross-examination,  said  Carrington  testified:  ^'I  received 
the  note  in  the  forenoon.  I  have  no  positive  knowledge  that 
xnen  came  from  Syracuse.  I  sold  to  a  Troy  man  before  I  re- 
ceived the  note.  He  gave  me  $4,62i,  delivered  here.  I  sold  to 
him  after  I  sold  to  Crocker,  and  before  I  received  the  note.  I 
sold  Crocker  1000  barrels  at  $4,50  here,  and  10,000  bushels  of 
wheat." 

The  counsel  for  the  defendant  then  called  as  a  witness  John 
H.  Tomlinsoji,  who  testified  as  follows :  ^  I  came  here  on  the 
16th  of  October,  1845.  I  got  here  about  8  o'clock  in  the  morn- 
ing. Henry  Allen  came  with  me;  we  started  at  nearly  4 
o^clock  in  the  morning.  The  distance  from  Syracuse  to  this 
place  is  about  thirty-six  miles.  I  came  down  in  a  light  wagon 
drawn  by  a  pair  of  horses.  Drove  the  same  horses  through.  I 
went  to  Crocker's  office  immediately,  or  soon  after  arriving.  I 
think  he  was  in.  I  went  there  for  the  purpose  of  buying  wheat 
or  floor  of  him,  but  did  not  buy.  I  asked  him  if  he  could  pur- 
chase some,  and.  he  said  he  could.  I  told  him  I  had  re- 
ceived a  letter  from  an  Albany  correspondent  in  whom  I  had 
confidence,  directing  me  to  buy  at  $5  or  under,  for  flour  deliv- 
tredin  Albany,  and  8  shillings  and  sixpence  for  wheat.  He 
said  he  would  go  out  and  see  what  he  could  do,  and  did.  He 
inquired  whether  the  price  would  be  reliable,  and  I  said  I 
thought  so^  from  the  confidence  I  had  in  the  writer.    I  told  ham 


I8&L}  m  THE  SOFBEHE  OODBX.  ^l 


Bronson  v.  Wuhab. 


nko  it  wft8«  I  also  told  him  how  the  news  came  as  to  tbt  sbe; 
that  there  waa  an  express  run  from  Albany  to  Buffalo,  by  lir^- 
ingston  and  Wells,  and  that  I  got  my  letter  in  that  way ;  bul 
little,  if  any  thing,  was  said  of  the  steamer's  having  arrived.  I 
was  informed  in  the  letter  as  to  the  arrival  of  the  steamer,  but 
said  very  little  to  him  about  the  steamer.  I  do  not  know  that 
I  told  him  the  steamer  had  arrived,  but  that  is  likely.  I  was 
informed  by  the  letter  of  the  arrival  of  the  steamer.  I  have  not 
the  letter  in  my  possession.  I  believe  I  sent  it  to  Mr.  Crocker. 
I  think  I  did  not  show  the  letter  to  Mr.  Crocker.  I  think  I  did 
not  tell  him  of  the  rise  in  Albany  or  New- York.  I  do  not  now 
remember  what  steamer  arrived,  though  I  did  at  the  time.  I 
can  not  remember  distinctly  what  was  said  about  answering  any 
question  that  might  be  put  to  Crocker  about  the  news.  I  think 
there  was  nothing  said  about  it  the  first  time  he  went  out.  He 
was  gone  about  three-quarters  of  an  hour  the  first  time.  I  re- 
mained in  his  office  during  that  time.  I  think  Crocker  requested 
me  to  remain  in  the  office  and  not  bo  seen  out.  Mr.  Crocker, 
when  he  went  out,  took  a  letter  with  him  which  he  had  received 
that  morning,  he  said,  from  New- York.  I  think  he  took  the 
letter  as  a  reason  for  purchasing  so  largely.  I  don't  remember 
who  tho  letter  was  from.  I  did  not  read  it.  He  told  me  that 
the  papers  of  that  morning  announced  that  the  steamer  was  off 
Nantucket,  and  the  letter,  I  understood,  contained  nothing  moro 
than  what  was  in  the  papers  received  that  morning.  I  had  not 
seen  the  papers  of  that  morning.  My  intelligence  was  later 
than  that  contained  in  the  papers,  and  thou^  I  told  him  but 
little,  it  is  probable  Crocker  inferred  that  it  was.  I  went 
to  Crocker's  office  to  buy  wheat  and  flour  of  him.  He  said  he 
had  none  to  sell  then.  I  asked  him  if  I  could  purchase  imy  in 
town.  He  said  it  was  doubtful,  for  the  steamer  had  been  an- 
nounced, and  the  sellers  would  decline  selling  to  a  stranger.  I 
then  inquired  if  he  could  purchase,  and  he  said  he  thought  be 
could.  I  told  him  I  had  a  letter  from  a  correspondent  in  Al- 
bany directing  me  to  buy  fiour  and  wheat  at  certain  prices.  He 
ijiquired  if  I  could  rely  on  my  intelligence.  After  I  told.bia 
the  prices,  I  told  him  I  had  not  so  much  COTfideaftft.iiktfa(»jitfqi 
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as  in  the  judgment  of  my  correspondent.  I  had  always  fonnd 
him  prudent.  I  then  told  him  my  correspondent  was  J.  K. 
Wing.  The  question  then  came  up  how  much  we  should  buy. 
I  told  him  I  was  not  particular.  It  would  be  well  for  him  to 
see  what  he  could  get,  and  then  return.  He  took  his  letter  in 
his  hand  and  went  out.  There  was  no  one  present  at  this  con- 
yersation.  When  he  came  back  we  conversed  again.  I  do  not 
know  but  E.  T.  Bronson  was  present  then  a  part  of  the  time. 
It  may  have  been  at  the  third  time.  That  conversation  >  lasted 
perhaps  15  or  20  minutes,  when  I  went  to  the  Welland  House. 
He  brought  me  the  proposals  he  got,  and  we  decided  what  we 
would  do.  I  think  I  stated  to  him  that  he  must  be  expeditious 
in  making  the  contracts.  I  might  have  told  Crocker  how  long 
I  was  coming  down ;  we  met  several  times  during  the  forenoon. 
We  next  met  at  his,  Crocker's  office.  We  might  have  been 
separated  20  minutes  the  second  time.  Before  the  third  meet- 
ing the  written  contract  with  Wiman  was  closed.  E.  T.  Bron- 
son was  sent  out  to  close  the  contracts,  after  we  concluded  what 
to  do.  I  was  there  when  he  was  sent  out.  We  gave  him  a  list 
of  such  and  such  contracts,  and  told  him  to  go  out  and  close  the 
contracts.  He  was  directed  to  go  to  Bond  d&  Stevens,  Fitzhugh 
&  Co.,  Lewis  &  Bcardsley,  Wiman,  and  I  think  another  party. 
I  think  Crocker  made  the  bargain  with  Carrington.  I  was 
there  when  E.  T.  Bronson  came  in  with  the  contracts,  or  came 
in  soon  after.  I  was  to  have  one-third  interest  in  the  contracts 
and  profits,  deducting  the  expenses  of  the  express,  Bronson 
&.  Crocker  one-third,  and  Wing  one-third.  I  did  not  give,  to 
my  recollection,  Crocker  any  information  before  closing  the  con- 
tracts. I  am  not  certain  of  giving  him  any  letter.  I  did  not 
at  the  first  interview.  I  either  handed  him  the  letter  or  sent  it 
to  him.  It  was  after  the  first  interview.  I  had  no  other  infor- 
mation than  what  that  letter  contained.  The  letter  is  from  Mr. 
Wing,  in  the  hand-writing  of  Mr.  Chipman,  and  addressed  to 
me.  I  did  not  have  the  letter  the  first  time  I  went  to  Bronson 
6c  Crocker's  office.  I  left  it  in  my  overcoat  at  the  Welland 
House.  This  is  the  letter,  I  think.  I  was  at  that  time  in  the 
flouring  business  at  Syvacuse. 
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The  defendant  then  called  Walter  W.  White,  who  testified  as 
follows,  viz. :  "  I  was  clerk  of  the  defendant  in  1845,  and  was  in 
his  office  on  the  morning  of  the  16th  of  October.  Mr.  Rice  was 
there,  and  the  defendant,  and  myself,  and  no  one  else.  Mr. 
Crocker  came  into  the  office — it  was  as  late  as  nine  and  a  half 
o'clock  or  ten  o'clock  A.  M. — and  asked  the  defendant  if  he  had 
any  flour  to  sell.  He  said  he  had  an  order  from  the  east,  (hold* 
ing  a  paper  like  a  letter  in  his  hand,)  to  purchase  from  1000  to 
2000  barrels  of  flour,  and  wanted  to  get  the  defendant's  lowest 
ofier  for  the  flour  delivered  in  Albany.  Wiman  said  he  had  no 
flour  to  sell,  that  there  was  none  in  the  mill,  and  that  he  had  no 
wheat.  Mr.  Crocker  said,  you  expect  wheat,  I  suppose;  to 
which  Mr.  Wiman  replied  that  he  did.  Crocker  then  wanted 
an  offer  for  the  first  1000  or  2000  barrels  he  might  have  to  ship. 
Mr.  Wiman  then  asked  him  if  he  had  any  news  from  the  steamer, 
or  English  or  foreign  news.  Crocker  said  he  had  none  but  what 
came  in  the  papers.  Wiman  said,  I  have  seen  that.  He  then 
had  the  New- York  Evening  Express  in  his  hand  which  he  had 
been  reading.  Both  of  them  mentioned  that  the  steamer  had 
been  seen  ofi*  Nantucket.  Crocker  again  asked  for  his  price, 
and  Wiman  said  he  did  not  want  to  make  a  price,  and  did  not 
think  he  could  make  a  price  Crocker  would  buy  at.  Crocker 
said  he  was  not  prepared  to  buy  then,  but  wanted  to  get  his 
price,  and  was  then  going  round  to  the  other  millers  to  get  their 
prices,  and  then  should  make  up  his  mind  not  to  purchase  at  all, 
or  take  the  lowest  offer.  Wiman  then  asked  him  again  if  he 
had  any  news  by  the  Great  Britain.  Crocker  replied,  "  nothing 
but  what  you  all  know."  Mr.  Wiman  then  said,  "  if  you  have 
not  any  news,  or  any  news  more  than  I  have,  I  will  make  you  an 
offer."  He  then  made  a  price  which  was  84,94  per  barrel,  de- 
livered at  Troy  or  Albany.  Then  something  was  said  about  the 
kind  of  money.  Wiman'  said  he  must  have  New- York  city 
funds.  Crocker,  after  demurring,  assented  to  have  the  offer  so 
C9n8idered.  Crocker  said  he  would  let  him  know  in  one  hour 
if  he  accepted  the  offer,  to  which  Wiman  assented."  Here  the 
witness  produced  a  newspaper  which  he  testified  was  a  copy  of 
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tine  New-Tork  Express  of  October  14th,  1845,  reeetred  at 
Oswego  on  the  morning  of  October  16th,  1845,  and  which  was  Uie 
newspaper  the  defendant  had  in  his  hands  when  Crocker  cama 
into  the  office.  The  counsel  for  the  defendant  thereupon  read 
the  following  article  from  the  newspaper,  as  follows : 

^'  The  steamship  ChrecU  Britain,  The  city  was  thrown  into 
some  excitement  to-day  on  the  arrival  of  the  Boston  boat,  by 
the  intelligence  that  the  Great  Britain  was  seen  off  Nantucket 
with  signals  of  distress  flying."  Said  White  further  testified : 
"  I  wad  there  in  the  defendant's  office  when  young  Bronson  came 
in,  some  forty  or  fifty  minutes  after.  He  came  in  and  said  he 
had  been  sent  over  by  Mr.  Crocker  to  close  the  contract,  and 
they  had  concluded  to  take  the  2000  barrels.  Wiman  said  to 
him,  "  I  think  you  have  got  some  news,"  and  asked  him  if  Mn 
Crocker  had  not  some  news.  Bronson  said  he  did  not  know 
much  about  it,  except  what  Mr.  Crocker  said,  that  there  was  no 
m«wB  that  he  knew  of.  Wiman  asked  him  if  he  hadn't  any  for- 
eign news,  and  he  said  he  had  not.  Bronson  then  named  over 
the  conditions  of  the  contract,  and  took  his  pen  and  wrote  the 
contract  at  Wiman's  desk.  When  he  had  finally  got  the  con- 
tract written,  Wiman  hesitated  about  signing  it,  and  said  he 
believed  they  had  some  news  more  than  he  (Wiman)  had. 
Bronson  said  he  didn't  know  anything  about  any  news.  All  he 
knew  about  it  was  what  Crocker  told  him,  to  come  over  and 
close  the  contract.  Wiman  finally  said  if  they  had  no  more 
news  than  he  had,  he  would  sign  the  contract,  and  did  so,  and 
Bronson  took  it  away.  There  was  a  duplicate  of  the  contract) 
executed  by  both  parties." 

The  counsel  for  the  plaintiffs  thereupon  offered  to  read  in 
evidence  the  letter  from  Wing  to  Tomlinson,  brought  by  Tom- 
linson  to  Oswego  on  the  16th  of  October,  1845,  to  which  the 
counsel  for  the  defendant  objected^  on  the  ground  (among 
others)  that  there  was  no  proof  that  Crocker  had  seen  the  letter 
previous  to  closing  the  contract  with  the  defendant.  But  the 
judge  decided  that  the  same  was  admissible  and  proper  at  this 
time»  to  which  the  defendant  by  his  counsel  excepted.    Tho 
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plamtiffs'  eoansel  tken  read  said  letter,  in  the  words  and  figures 
fblloiring,  viz. : 

«  Albany,  Oct.  15, 1845. 

Mr.  J.  H.  Tomlinson  :  Dear  Sir — ^The  steamer  is  in  and  the 
flour  market  all  excitement ;  flour  is  bo't  at  $5  quick,  it  will  go 
to  $51,  I  think.  I  wAte  by  an  express.  Buy  all  the  flour  you 
can  get  hold  of,  not  to  cost  here  over  $5,  and  first  rate  wheat 
not  to  cost  over  8-6  here  and  do  as  much  better  as  you  can. 
Sale  of  wheat  to  arrive  at  8-8  this  day.  If  you  can  get  hold  of 
any  wheat  and  flour  before  the  news  is  generally  known  I  would 
do  it  at  once  on  joint  acc't.  I  would  not  operate  to  cost  here  over 
^5  for  good  Genesee  flour  and  wheat  to  cost  over  8-6.  More  to- 
night.  Truly  yours,  J.  K.  Wino, 

Pr.  J.  H.  Chipman." 

The  counsel  for  the  plaintiffs  then  recalled  said  James  H. 
Chipman,  who  testified  as  follows,  viz. :  '^  I  copied  this  letter 
from  one  Wing  wrote,  addressed  to  said  Tomlinson,  and  sent  it 
by  private  conveyance.  I  think  the  news  of  the  steamer  came 
by  express  from  Springfield.  I  think  the  steamer  got  out  of 
her  course,  and  the  news  came  by  way  of  Boston  or  Springfield. 
On  his  cross-examination,  said  Chipman  testified :  I  believe  I 
sent  the  letter  by  Jeremiah  Nottingham,  who  came  up  on  tho 
ears.  I  knew  that  the  flour  was  to  be  purchased  on  joint  ac- 
count for  Tomlinson  and  Wing.  There  had  been  no  dealings 
between  Bronson  &  Crocker*  and  Wing.  No  other  partners 
than  Tomlinson  was  contemplated.'  It  was  sent  off  by  an  ex« 
press  car  which  left  Albany  about  noon  of  the  15th  October,  and 
Nottingham  got  on  to  the  engine.  The  express  was  a  special 
express  sent  off  by  the  railroad  companies  to  give  news  of  the 
rise  of  flour  out  west.  The  news  arrived  that  morning  at  Al- 
bany from  Springfield,  as  it  was  said,  but  I  don't  know  how  the 
news  came  to  Albany  ;  it  was  said  flour  was  worth  immediately 
after  the  news,  from  f  5  to  $5,25  per  barrel.'' 

The  plaintifis  then  called  as  a  witness,  Edwin  T.  Bronson, 
who  testified  as  follows,  viz. :  "  I  am  a  clerk  for  the  plaintiffs 
and  have  no  interest  in  this  suit,  or  in  the  contract.  I  was 
chief  clerk  for  the  plaintifis  in  October,  1845.    I  recollect  thai 
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Tomlinson  was  at  our  office  on  the  16th  of  October.  I  went 
over  to  Wiman's  office  to  close  a  contract  with  him.  I  had  not 
seen  Crocker  and  Tomlinson  together  before  I  went.  I  had  not 
seen  Crocker  before  he  went  out  the  first  time  that  morning. 
I  found  him  in  the  office  when  I  came  in.  In  about  half  an 
hour  I  was  sent  by  Crocker  to  close  the  Contract  with  Wiman, 
I  first  asked  Wiman  as  to  the  terms  of  the  contract,  to  see  if  he 
and  Crocker  agreed ;  and,  after  accommodating  some  discrepan- 
cies, I  drew  a  contract,  and  it  was  signed.  I  stated  what  I 
understood  to  be  the  contract,  and  he  did  also.  The  price  was 
mentioned,  and  he  said  he  had  the  option  to  make  the  contract 
for  1000  or  2000  barrels.  I  said  we  wanted  the  2000  barrels, 
and  that  it  was  our  option  to  take  1000  or  2000  barrels,  as 
Crocker  understood  it.  There  was  some  conversation  about 
the  inspection,  about  news,  and  New-Tork  funds.  It  lasted, 
perhaps,  fifteen  or  twenty  minutes.  He  said  one  object  was  to 
save  inspection,  and  that  we  must  pay  it.  I  told  him  it  was 
probable  that  it  would  not  be  inspected,  and  that  it  was  not 
worth  while  to  put  it  in  the  contract.  I  drew  one  contract  with- 
out putting  in  any  thing  about  inspection.  He  objected  to  it, 
and  I  drew  another  and  put  that  in.  He  said  he  must  have 
New-Tork  funds,  to  save  exchange,  but  did -not  say  that  that 
was  a  part  of  the  contract  with  Crocker.  Wiman  then  said  to 
Dickinson,  *  what  do  you  say,  captain  ?  Is  it  best  to  go  it  ?' 
Dickinson  said,  he  guessed  he  had  better  do  it.  He  had  made 
some  money  on  the  flour,  and  that  he  supposed  it  was  a  good 
trade.  While  I  was  there  Wiman  said  he  had  made  a  dollar  a 
barrel,  and  was  satisfied.  In  the  course  of  the  conversation, 
Wiman  said,  '  I  guess  you  must  have  some  news.'  I  told  him 
that  our  last  advices  from  New- York  were,  that  flour  was  a  little 
firmer.  That  we  had  a  letter  from  Buckley  &  Co.  that  morn- 
ing, saying  that  flour  had  become  a  little  firmer  in  anticipation 
of  the  steamer's  news.  That  the  Great  Britain  was  telegraphed, 
but  they  had  no  news  from  her.  That  was  the  substance  of  the 
communication  we  received  that  morning  from  Buckley  &  Co. 
Previous  to  signing  the  contract,  he  said,  *  you  are  sure  you 
hav'nt  got  any  news.'    I  told  him  that  letter  was  the  last  we  had 
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frtm  New- York,  and  then  there  was  no  news  from  the  steamer. 
The  contract  was  then  signed.  I  drew  the  contract  which  wad 
signed  by  both  parties ;  then  made  a  copy  of  it,  which  was 
signed  by  me  for  the  plaintiffs,  and  left  with  Wiman.  I  did  not 
see  the  letter  till  after  the  contract  was  closed  with  the  defend- 
ant Floar  was  bought  that  day,  at  Oswego,  at  less  than  the 
price  paid  to  the  defendant.  The  information  of  the  arrival  of 
'the  steamer  was  public  during  the  day  some  time.  The  mail 
arrived  then  between  four  and  five  o'clock  in  the  afternoon.  I 
went  to  get  the  letter  from  Tomlinson,  which  he  had  received, 
to  see  what  the  news  was.  Crocker  sent  me.  I  could  not  find 
him,  and  we  concluded  to  take  the  flour  at  any  rate.  I  am  the 
son  of  one  of  the  plaintiffs."  George  L.  Dickinson  testified  that 
he  went  with  young  Bronson  into  Wiman's  office,  but  he  could 
not  relate  the  whole  conversation  between  Bronson  and  Wiman. 
One  contract  about  the  flour  was  drawn  in  part,  and  torn  up. 
Bronson  said  they  had  a  communication  from  their  agents  at 
New- York,  and  that  there  was  a  prospect  of  flour  doing  a  little 
better.  Wiman  wanted  Bronson  &  Crocker  to  pay  the  expense 
of  inspection.  Bronson  said,  he  did  not  know  any  thing  about 
that.  Wiman  insisted  on  having  it  in  the  contract.  Wiman 
evinced  a  disposition  to  have  it  worded  so  as  to  leave  it  optional 
with  him  to  deliver  1000  or  2000  barrels.  Bronson  wanted  it 
for  2000  barrels.  Wiman  asked  the  witness  if  he  had  better 
go  it,  or  do  it.  The  witness  said  to  him,  he  knew  his  own  busi< 
ness  best,  and  gave  him  no  advice.  Wiman  said  he  should 
make  a  dollar  a  barrel." 

The  plaintiffs'  counsel  then  called  as  a  witness,  Joseph  Re- 
naud,  who  testified  as  follows,  viz. :  "I  recollect  the  purchase  of 
flour  from  Mr.  Wiman.  I  was  then,  and  still  am,  clerk  for  the 
plaintiffs.  Wiman  came  into  our  office  in  the  evening  of  the 
16th  of  October.  S.  V.  Fort,  and  myself,  were  there  alone.^ 
The  plaintiff  proposed  to  show,  by  this  witness,  the  declarations 
of  the  defendant  made  that  evening  in  the  plaintiffs'  office,  show- 
ing that  the  defendant  then  knew  what  the  steamer's  news  was, 
Mid  abo  what  the  information  was  which  Crocker  possessed,  and 
tibat,  knowing  that,  the  defendant  said  he  was  satisfied  with  this 
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contract ;  and  also  declarations  showing  that  he  re-affirmed  the 
contract  with  such  knowledge.  The  counsel  for  the  defendant 
also  objected  to  the  admission  of  this  parol  evidence,  on  the 
ground  that  the  plaintiffs  were  not  present  at  the  interview,  and 
also  that  the  bargain  or  contract  could  not  be  confirmed  bj 
parol.  It  should  have  been  in  writing.  But  the  judge  decided 
that  the  evidence  of  the  declarations  of  the  defendant,  so  offered, 
was  admissible  to  go  to  the  jury,  and  that,  at  all  events,  it  was 
admissible  as  tending  to  show  that  the  defendant  was  not  de- 
ceived by  the  false  representations  of  the  plaintiff  Crocker,  and 
did  not  rely  upon  them  in  entering  into  the  contract  to  sell  the 
flour.  To  which  decision  and  opinion  the  defendant  did  then 
and  there  duly  except.  The  witness  then  testified  as  follows: 
"  Wiman  came  in  a  little  before  seven  o'clock  in  the  evening, 
and  Mr.  Crocker  came  in  five  or  six  minutes  afterwards.  Noth- 
ing was  said  about  the  news.  Wiman  said  to  Crocker  in  a 
laughing  way,  *  why,  Crocker,  they  say  that  you  have  shaved ' 
me,^  Crocker  said,  he  did  not  know.  They  conversed  some 
time  without  my  paying  attention  to  what  was  said,  till  I 
heard  Wiman  say  he  was  satisfied  with  his  bargain,  for  he  was 
sure  of  making  one  dollar  a  barrel,  and  Crocker  was  not  sure  of 
making  any  thing.'' 

The  plaintiffs  then  recalled  said  Sebastian  V .  Fort^  who  fur- 
ther testified  as  follows :  "  I  was  in  the  plaintiff's  office  on  the 
evening  of  the  sale  of  flour.  About  seven  o'clock  Wiman  came 
in.  I  recollect  the  conversation  between  him  and  Mr.  Crocker. 
Wiman  came  in  laughing  and  said  he  had  made  one  dollar  a  bar- 
rel on  the  flour,  and  hoped  Crocker  wpuld  make  as  much.  He 
and  Mr.  Crocker  were  talking  ten  or  fifteen  minutes  or  longer. 
I  do  not  remember  the  rest  of  the  conversation.  I  recollect  that 
Mr.  Wiman  said  he  was  satisfied  with  the  sale — ^that  he  had 
made  a  dollar  a  barrel."  The  plaintiff  then  called  as  a  witness 
Philo  Stephens,  who  testified  as  follows  :  "  I  was  a  miller  here 
in  1845.  I  remember  the  time  when  the  plaintiffs  bought  the 
floor  of  the  defendant.  The  news  of  the  arrival  of  the  steamer 
was  in  town,  and  a  good  many  knew  it  a  little  after  twelve  at 
poo&  of  th^t  day.    The  news  was  that  there  was  an  advance  in 
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flour.  The  mail  caino  a  little  after  four  o'clock  in  the  aftcmooDi 
^hen  the  news  became  generally  known.  I  got  a  letter  which 
did  not  come  by  mail ;  it  came  by  a  boat,  and  was  received  about 
4  o'clock  p.  M.  It  ga\'e  the  news  of  the  steamer ;  stated  the 
advance  on  flour  in  the  English  market,  and  that  expresses  had 
been  sent  to  Oswego,  telling  us  to  look  out  for  them.  There  was 
a  good  deal  of  excitement  among  the  millers  in  the  village  on  tho 
subject,  and  most  all  of  the  millers  went  to  the  packet  boat  on 
its  arrival,  in  the  afternoon,  to  learn  the  news.  There  I  received 
my  letter  and  read  it  to  those  that  went  with  me,  and  the  news 
was  then  generally  known.  It  gave  the  news  of  the  arrival  of 
the  svteamcr.  The  news  was  known  and  talked  of  by  some  of  the 
millers  after  I  got  my  letter.  It  was  after  dinner — after  two 
o'clock  that  I  knew  Shepard  of  Troy  was  here,  and  sold  some 
flour  to  him.  After  the  mail  came  in  that  day,  I  talked  with 
most  of  the  millers  about  the  news.  It  was  a  matter  of  excite- 
ment among  us.  I  sold  to  Shepard  for  2^5,2o,  delivered  at  Troy, 
just  after  dinner.  This  was  after  I  heard  there  was  news.  I 
told  Shepard  he  was  too  late,  for  there  were  others  before  him. 
I  had  no  definite  information.  The  fact  of  the  sales  to  the  plain- 
tiffs made  us  suspect  that  there  was  news.  This,  with  the  arri- 
val of  strangers,  made  us  think  there  was  an  advance.  I  showed 
my  letter  to  several.  It  said  there  was  news  from  the  steamer 
of  an  mlvance  in  the  English  markets.  I  showed  it  in  my  ofiico 
ft  little  after  4  o'clock,  p.  m.  The  defendant  was  not  there,  and 
I  do  not  remember  seeing  him  that  day." 

The  plaintiff  then  recalled  said  Dickinson,  who  testified — "  I 
«aw  Wiman  again  sometime  after ;  after  I  had  made  a  trip  with 
my  vessel — I  think  some  eight  or  ten  days  after  I  saw  Wiman 
before.  lie  hailed  me,  and  asked  me  if  I  recollected  the  bargain 
made  in  his  office,  when  I  was  there  before.  I  related  over  thd 
'bargain  as  near  as  I  recollected.  He  laughed  a  little,  and  said, 
'  I  don't  know  but  I  am  satisfied  with  it.'  This  was  about  all  he 
said.    The  plaintiffs  were  not  there,  either  of  them." 

The  evidence  being  closed,  his  honor,  the  justice,  charged  the 
jury,  among  other  things,  as  follows :  1.  The  first  question  was, 
whether  the  phuntifis  were  ready  sad  prepared  to  pay  £ar  the 
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floor  on  delirerj.  It  was  to  be  remembered  that  tbe  flour  va8 
to  be  delivered  to  Wing  in  Albany,  and  that  there  was  no  cer- 
tain time  provided  for  its  delivery.  The  evidence  of  Mr.  Chip- 
mati  was  then  read  to  the  jury,  and  the  question  submitted  to 
them  whether  there  was  evidence  that  the  funds  were  ready. 
The  judge  observing,  that  if  Wing  had  the  money,  he  could  easily 
have  purchased  a  New- York  draft,  thus  turning  it  into  New- 
York  funds  to  meet  the  contract.  2.  The  next  question  was, 
whether  the  plaintiffs  were  guilty  of  fraud  in  making  the  con- 
tract ;  and  here  the  judge  stated  the  principles  which  would 
govern  them  in  their  deliberations,  and  commented  on  the  evi- 
dence. 8.  The  next  question  was,  whether  the  defendant  wa^ 
deceived  and  defrauded,  and  entered  into  the  contract  relying  on 
the  representations  of  Mr.  Crocker.  For  if  he  was  910/  defrauded^ 
but  made  the  contract  without  reference  to  those  representations, 
then  the  defendant  ought  not  to  succeed.  And  on  this  point  the 
judge  remarked,  that  ordinarily  it  would  be  enough  to  prove  the 
fraudulent  representations,  and  the  inference  would  follow  that 
the  defendant  was  influenced  by  them.  But  in  this  case,  it 
might  not  be  so,  and  he  proceeded  to  state  and  comment  on  the 
evidence,  showing  the  difference  between  the  cases  in  which  such 
an  inference  would  be  an  almost  certain  conclusion  from  the 
evidence,  and  this  case — alluding  to  the  defendant's  declarations 
that  evening  on  which  the  contract  was  made,  to  the  effect  that 
he  was  satisfied  with  the  contract — ^that  he  was  sure  of  making 
a  dollar  a  barrel,  and  that  Mr.  Crocker  was  not  sure  of  making 
any  thing ;  and,  on  the  whole,  submitting  to  the  jury,  whether 
(admitting  that  Crocker's  representaticms  were  fraudulent)  Wi- 
man  gave  credit  to,  and  was  influenced  by  them  in  making  the 
contract.  4.  The  judge  then  submitted  to  the  jury,  whether  (if 
they  found  the  representations  fraudulent,  and  that  Wiman  was 
influenced  by  them  in  making  the  contract)  there  was  a  re-affirm- 
ation of  the  contract  afterwards,  by  Wiman,  after  a  notice  of  the 
fraud.  And  on  this  point,  among  other  things,  the  judge  in- 
structed the  jury,  that  if  they  believed  that  Wiman,  after  receiv- 
iag  information  of  the  arrival  of  the  steamer,  and  the  rise  in  the 
ftricQ  of  the  flour,  and  that  he  had  either  knowledge,  or  fair  no» 
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tice,  or  fair  reuon  to  believe  that  he  bad  been  deceived,  then  re- 
afSnaed  the  contract,  then  he  would  be  bound  by  Buch  re-affirm* 
ance.  For,  by  such  re-affirmance,  the  plaintiffs  would  be  bound 
to  provide  funds  to  pay  for  the  flour  in  Albany,  on  its  delivery 
there,  which,  if  Wiman  had  at  once  disaffirmed  the  contract,  then 
no  suich  necessity  would  have  existed ;  but  they  must  be  satis- 
fied that  Wiman  intended  to  re-affirm  it.  The  counsel  for  the 
defendant  excepted  to  the  first  branch  of  the  charge,  upon  the 
ground  that  there  was  no  evidence  that  the  plaintiffs  were  ready 
and  prepared  with  New- York  funds  to  pay  for  the  flour.  And 
to  the  last  branch  of  the  charge,  for  the  reason  that  there  was 
no  evidence  to  show  that  Wiman,  though  he  knew  of  the  rise  in 
the  prices,  was  aware  that  Crocker  had  deceived  him.  To  which 
the  judge  remarked,  that  the  words  used  by  Wiman  were,  "  They 
say  you  have  shaved  me."  And  that  after  that  it  was  a  ques- 
tion for  a  jury.  The  judge  then  put  to  the  jury  these  specific 
questions  f<Mr  them  to  answer  in  writing,  as  folloivs,  viz. :  "  If 
you  find  in  favor  of  the  plaintiffs  then  you  will  state  whether 
you  find  1.  That  Crocker's  representations  were  fraudulent. 
2.  K  80,  whether  Wiman  was  actually  deceived  and  induced  to 
sell  by  means  of  such  representations,  or  whether  he  sold  inde- 
pendently of  those  representations,  not  influenced  by  them. 
S.  If  you  find  that  Wiman  was  actually  deceived  and  defrauded, 
then  whether  he  re-affirmed  the  contract  afterwards  with  a 
knowledge  or  fair  notice  of  the  fraudulent  character  of  these 
representations." 

The  jury  rendered  a  general  verdict  for  $1433,60,  and  a  ver- 
dict in  writing  sb  follows,  which  was  entered :  ^'  We  say  that  the 
defendant  was  not  deceived,  but  acted  independently,"  which  was 
attached  by  a  wafer  to  and  covered  the  second  of  the  above  ques- 
tions^ oa  the  same  paper  which  was  delivered  to  them. 

The  deftftdant  made  a  case,  and  moved  for  a  new  triaL 

H.  A.  Foster^  for  the  plaintiffs. 
Z?.  H.  Marehi  for  the  defendant. 
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By  tliB  Court  Gridley,  P.  J.  This  action  wns  brought 
for  the  non-delivery  of  two  thousand  barrels  of  flour  upon  a 
contract,  of  which  the  following  is  a  copy :  "  Mem.  of  an  agree- 
ment between  T.  Wiman  and  Bronson  &  Crwker.  1  have  sold 
Bronson  &,  Croctker  two  thousand  barrels  superfine  flour,  to  be 
delivered  in  Troy  or  Albany,  as  B.  &  C.  shall  direct,  at  four 
ft\  dollars  per  barrel.  The  charge  for  inspection,  if  any,  to  be 
paid  by  B.  &  C.  This  flour  is  to  be  the  first  2000  barrels 
shipped  from  the  mill  after  this  date,  and  we,  Bronson  io 
Crocker,  agree  to  receive  the  above  flour,  and  pay  for  the  same 
in  New-York  funds.  T.  Wiman. 

Bronson  &  Crocker, 
Oswego,  Oct.  16, 1845.  per  E.  T.  Bronson." 

On  the  20th  of  October  of  the  same  year,  Bronson  &  Crocker, 
by  letter,  directed  the  flour  to  be  delivered  at  Albany  to  J.  K. 
Wing,  who,  it  was  stated  in  the  letter,  would  pay  for  the  same ; 
and  asked  for  information  whether  any  flour  had  been  shipped, 
and  if  not,  how  soon  it  would  be.  No  answer  having  been 
received,  on  the  20th  of  November  the  plaintifis  addressed 
another  letter  to  the  defendant,  reminding  him  of  his  contract, 
and  demanding  its  performance,  by  a  delivery  of  the  flour  to  said 
Wing  at  Albany,  who,  the  note  stated,  would  pay  for  the  same. 

I.  On  the  trial  an  exception  was  taken  to  the  sufficiency  of 
the  proof  of  the  contract.  We  think  it  was  sufficiently  proved 
in  the  first  instance.  But  if  there  was  any  defect  in  the  proof 
when  the  contract  was  read  in  evidence,  it  was  supplied  after- 
wards, by  the  testimony  of  the  agent  who  executed  it  for  the 
plaintiffs.  {See  Hayden  v.  Palmer,  2  HiUy  205 ;  6  Coiren,  484, 
6,  490.) 

II.  After  the  plamtiffs  had  rested  their  cause,  the  defendant's 
counsel  moved  for  a  nonsuit,  on  the  ground  that  the  plaintiffs 
had  not  shown  payment,  or  performance,  or  any  tender  of  pay- 
ment or  performance,  and  also  because  they  had  not  shown  that 
they,  or  Wing,  either  had  or  could  get  New- York  funds  either 
at  Albany  or  elsewhere.  The  judge  denied  the  motion ;  holding 
that  there  was  evidence  enough  to  be  submitted  to  the  jury. 
To  this  decision  there  was  an  exception,  and  the  question  oa 
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this  motion  is,  whether  the  rnling  of  the  jadge  was  correct.    We 
hold  the  decision  of  the  judge  on  the  question  of  nonsuit  right. 

1.  It  is  to  be  observed  that  by  the  terms  of  the  contract  the 
delivery  of  the  flour  was  to  be  made  in  Troy  or  Albany,  at  the 
plaintiffs'  election ;  and  that  they  subsequently  elected  that  the 
delivery  should  be  made  to  Mr.  Wing  at  Albany,  and  gave 
notice  of  their  election  to  the  defendant.  Albany,  then,  was  the 
place  of  delivery  and  the  place  of  payment.  As  the  flour  was 
never  delivered,  nor  offered,  at  Albany,  or  elsewhere,  it  is  mani- 
fest that  there  could  neither  be  payment  nor  tender  of  payment. 

2.  As  to  the  proof  of  readiness  and  ability  to  pay  in  New- 
York  funds,  it  will  be  borne  in  mind  that  the  time  of  delivery 
was  uncertain;  and  that  in  their  letter  of  the  20th  of  October, 
the  plaintiffs  request  to  be  notified  of  the  shipment  of  the  flour. 
This  is  clearly  a  different  case  from  a  contract  where  the  time 
as  well  as  the  place  is  rendered  uncertain  by  the  terms  of  the 
contract.  In  the  latter  case  it  would  behoove  the  purchaser  to 
have  on  hand  the  funds  with  which  to  make  payment;  but  were 
the  plaintiffs  bound  to  keep  $10,000  of  New-York  funds  on 
hand,  to  pay  for  the  flour  whenever  it  should  arrive  ?  Would 
not  the  facilities  for  raising  this  sum,  whenever  the  flour  should 
arrive,  be  all  that  a  reasonable  interpretation  of  the  rule  would 
require,  especially  when  the  defendant  was  assured,  both  in  the 
letter  of  the  20th  of  October  and  in  that  of  the  20th  of  Novem- 
ber, that  Mr.  Wing  would  pay  for  the  flour  on  delivery  ?  and 
can  a  defendant  who  has  violated  his  contract^  and  never  made 
the  experiment  by  an  offer  of  the  flour  and  a  demand  of  the 
money,  insist  that  proof  of  an  ability  to  pay  and  of  the  posses- 
sion of  New- York  funds  during  the  whole  succeeding  fall,  should 
be  required  of  the  plaintiffs  ?  It  seems  to  us  that  the  very 
slightest  evidence  of  an  ability  to  pay  for  this  flour,  according 
to  the  contract,  would  satisfy  the  rule,  which  is  admitted,  as  a 
general  proposition,  to  be  binding  on  the  purchaser.  The  evi- 
dence, however,  which  the  plaintiffs  were  able  to  give  of  their 
ability  and  readiness,  was  entirely  sufficient  to  warrant  its  sub- 
mission to  tho  jury  ;  even  if  the  time  as  well  as  the  place  of 
delivery,  had  been  designated  in  the  contract.    This  evidence 
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aay  be  viewed  in  two  aspects.  Ist.  Whether  there  was  suS- 
cient  evidence  of  an  ability  and  readiness  to  pay  for  the  flour  in 
funds  generally.  2d.  Whether  there  was  any  eindence  that 
New-Tork  funds  could  be  obtained. 

(1.)  Upon  the  first  branch  of  this  question  the  case  of  Coanley 
v.  Anderson,  (1  Hill,  520,)  is  a  decisive  authority.  This  was 
an  action  to  recover  damages  for  the  non-delivery  of  a  crop  of 
barley  by  the  first  of  November,  1835.  A  clerk  of  the  plaintiiSs 
testified  on  his  direct  examination,  in  general,  "  that  the  plain- 
tiif  was  ready  and  willing  to  receive  and  pay  for  the  barley  all 
that  fall ;"  but  on  his  cross-examination  he  admitted  ''  that  he 
did  not  know  whether  the  plaintiff  had  any  money  to  pay  for  the 
defendant's  barley  oh  the  first  day  of  November,  but  knew  that 
he  had  money  to  pay  for  barley  about  that  time ;  yet  he  could 
not  state  that  he  had  any  money  for  that  purpose  on  that  day, 
different  from  any  other  day."  After  this,  several  distinct 
questions  were  put  to  him  by  the  plaintiff's  counsel,  which  were 
overruled,  and  the  plaintiff  was  nonsuited.  This  nonsuit  was 
set  aside  by  the  supreme  court,  and  an  elaborate  opinion  was 
delivered  by  Judge  Bronson  in  support  of  that  decision.  The 
learned  justice  says,  that  in  his  judgment  enough  was  proved 
by  the  derk  to  carry  the  cause  to  the  jury  ;  and  at  all  eventa 
the  specific  questions  which  were  overruled  should  have  been 
allowed  to  be  put  Among  those  questions  were  the  following : 
"  Was  the  plaintiff  buying  barley  during  all  the  months  of 
October  and  November  in  that  year  ?  Can  you  say  he  had 
sufficient  money  about  the  first  of  November?  Was  the  plain- 
tiff desirous  of  buying  barley  at  five  shillings  per  bushel  ?"  The 
judge  then  proceeds  to  say  that  it  seemed  to  have  been  supposed 
that  the  plaintiff  was  bound  to  make  out  his  averment  by  direct 
jtroof,  but  that  was  an  erroneous  opinion.  Presumptive  evidence 
was  enough ;  and  evidence  that  the  plaintiff  was  purchasing 
harley — and  that  he  had  either  in  possession  or  ai  his  command 
at  the  shortest  notice,  such  sums  of  money  as  showed  his  ability 
to  fulfill  his  contract,  would  be  sufficient.  Now  in  the  light  of 
this  luminous  exposition  of  the  law  on  this  point,  let  us  look  at 
the  evidence  of  an  ability  to  pay  for  this  flour,  in  the  case  under 
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eoasideratioQ.  It  appeared  in  evidence  that  the  flour  was  piur» 
chased,  and  was  owned  in  equal  proportions  by  Bronson  & 
Crocker/Tomlinson,  and  J.  K.  Wing  of  Albany.  The  flour  was 
worth  more  than  the  contract  price.  The  witness  Ghipman  was 
a  clerk  of  Mr.  Wing,  who  had  written  the  letter  to  Tomlinson 
desiring  him  to  purchase  flour  at  five  dollars  per  barreL  Chip* 
man  when  examined  on  this  point,  testified  as  follows :  '^  We 
had  been  advised  of  this  contract,  and  I  had  a  copy  of  it.  We 
were  prepared  to  pay  for  this  flour  whenever  received^'  On 
his  cross-examination  h^  said,  ^^  the  paper  purported  to  be  a 
copy  of  this  contract.  I  am  sure  of  its  being  a  copy  since  I 
have  heard  this  read.  I  don't  know  whether  the  plaintiffs  had 
funds  in  Albany  or  not.  I  was  clerk  in  Mr.  Wing's  establish- 
ment /  know  tluU  every  demand  against  Whig  was  paid 
at  thai  time  promptly;  and  that  he  was  preparing  to  pay  for 
this  flour  if  it  arrived.  I  know  that,  because  I  heard  him  say 
so.  Mr.  Wing  had  facilities  for  raising  money  to  any 
amount  he  pleased^  sufficient  to  pay  for  2000  barrels  of  flour. ^ 
Here,  then,  was  an  advantageous  contract ;  a  wholesale  flour- 
dealer,  who  had  facilities  for  raising  any  sum  he  pleased ;  who 
was  interested  to  one-third  in  the  contract ;  who  paid  any  de* 
mand  promptly  at  the  time ;  and  who  had  received  advices  of 
this  contract,  and  had  been  preparing  to  meet  it — and  the  ques- 
tion iff,  whether  there  was  any  evidence  to  submit  to  a  jury  of 
an  ability  and  readiness  to  pay !  He  who  can  seriously  question 
this,  can  not  agree  with  the  learned  judge  who  gave  the  opiniooi 
in  Coonley  v.  Anderson;  for  the  evidence  in  this  case  is  imf^ 
mensely  stronger  than  in  that ;  and  yet  in  that  case  the  nonsuit 
was  set  aside. 

(2.)  Upon  the  second  branch  of  this  objection,  viz.  that  there 
was  no  evidence  that  Mr.  Wing  could  procure  New- York  funds 
in  which  the  payment  was  to  be  made  by  the  contract,  I  will  add 
a  few  words.  The  first  branch  of  the  charge  was  excepted  to  on 
the  same  ground,  and  the  judge  remarked  in  reply  to  this  objeo* 
tion,  that  if  Mr.  Wing  had  the  money  he  could  easily  have  pur^ 
diased  a  draft  on  New-Tork.  I  should  have  supposed  that  the 
court  might  be  presumed  to  be  acquainted  with  th^  common  and 
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<Nrdinar7  modes  of  transacting  commercial  business,  had  not  the 
opposite  doctrine  been  so  3trenuousl7  asserted  on  the  argument. 
It  is.  laid  down  in  Chitty  on  Pleadings,  that  the  courts  will  take 
notice  of  the  division  of  the  country  into  counties,  and  of  what 
counties  are  incorporated,  &c.  We  know,  therefore,  that  there 
is  such  a  city  as  New- York,  and  such  a  place  as  Albany.  Wo 
also  are  charged  with  an  acquaintance  with  all  the  public  stat- 
utes establishing  banks,  in  New-York  and  Albany,  and  regulat- 
ing the  business  of  banks ;  one  branch  of  which  is  dealing  in 
exchange.  We  may  also  be  presumed  to  know  the  several  stat- 
utes prescribing  the  rates  of  exchange  between  this  state  and  the 
several  other  states  of  the  oinion,  and  it  is  a  fair  presumption 
that  the  rate  of  exchange  between  Albany  and  New- York  (both 
places  being  within  the  state)  would  be  less  than  between  a 
place  in  this  state  and  a  place  in  a  foreign  state.  It  will  follow 
that  the  advance  to  be  paid  for  New- York  funds  will  not  be  so 
great  as  to  put  it  beyond  the  power  of  a  party  who  has  contracted 
to  pay  in  New- York  funds,  to  obtain  them  in  the  city  of  Albany. 
Independently  of  this,  a  knowledge  of  the  ordinary  business  of 
the  state  is  constantly  assumed  by  the  courts.  For  these  rea- 
sons we  see  no  error  in  the  refusal  to  nonsuit  the  plain  tiiT. 

III.  The  letter  from  .Wing  to  Tomlinson  contained  all  the  news 
which  Crocker  had  of  the  steamer.  And  as  his  representations 
were  charged  to  be  fraudulent,  on  the  ground  of  the  possession 
of  news  of  the  steamer,  it  is  very  clear  that  the  letter  was  com- 
petent testimony.  It  was  offered,  and  received  by  the  court,  as 
evidence  of  a  negative  character,  showing  that  Crocker  could  not 
have  had  so  much  knowledge  of  the  market  as  the  other  evidence 
tended  to  prove.  In  that  view  it  was  competent  evidence.  It 
would  show  with  precision,  the  whole  information,  and  in  the 
most  reliable  manner,  which  either  Tomlinson  or  Crocker  pos- 
sessed ;  and  would  prevent  all  conjecture  as  to  the  contents  of 
the  letter,  and  all  speculation  as  to  ^omlinson  being  mistaken 
and  Crocker  having  actually  seen  the  letter  before  his  interview 
with  Wiman.  The  character  of  the  letter  produced  by  V.  Suy- 
dam  would  lead  to  conclusions  which  rendered  the  admission  of 
the  letter  in  question  but  an  act  of  justice  to  Mr.  Crocker. 
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lY.  In  the  progress  of  the  trial,  and  after  an  attempt  had 
been  made  to  prove  that  the  contract  had  been  procured  \>j 
fraadnlent  representations,  the  plaintiff  offered  evidence  to  show 
that  after  the  defendant  had  become  acquainted  with  all  the  facts 
of  the  case,  he  declared  himself  satisfied,  and  reaffirmed  the  con* 
tract  This  evidence  was  objected  to,  on  the  ground,  1st.  That 
the  plaintiffs  were  not  present ;  and  2d.  That  the  bargain  could 
not  be  confirmed  by  parol.  The  first  objection  was  not  founded 
in  fact ;  for  the  declaration  was  made  to  Mr.  Crocker  himself. 
The  second  objection  is  untenable  for  two  reasons.  It  was  obvi* 
ously  founded  on  the  idea  that  the  contract  was  within  the  third  , 
section  of  the  statute  of  frauds.  (2  R.  S.  186.)  This  section  • 
respects  the  sale  of  goods  exceeding  the  amount  of  fifty  dollars  \ 
in  price,  and  among  other  things  declares  the  sale  void,  except '^ 
it  be  in  writing.  Now  it  will  be  remembered  that  this  was  a 
contract  to  deliver  2000  barrels  of  flour,  to  be  ground  out  of 
wheat  that  had  been  bargained  for,  but  not  received  by  the  de- 
fendant. This  appears  from  the  testimony  of  the  witness  White. 
This  is  like  an  agreement  for  the  sale  of  wheat  which,  at  the 
time  of  the  contract,  was  not  threshed,  [Alexander  v.  Comber^ 
1  H.  Black,  20,)  or  a  contract  for  oak  pins  to  bo  made  out  of 
slabs.  (3  Maule  ^  Sel.  178.)  Such  contracts  are  not  within 
the  statute.  (7  Term  Rep.  16.  18  Johit.  68.)  But  there  is  I 
another  reason  which  is  fatal  to  this  objection ;  and  that  is  that 
the  question  is  not  one  of  variance  or  alteration  of  a  contract,  as 
was  the  case  of  Savford  v.  Halsey,  (2  Deiiio,  242,  3,)  but  a  case 
of  simple  affirmation  of  a  contract  which  was  supposed  to  be 
voidable.  We  will  suppose,  therefore,  for  the  sake  of  the  argu- 
ment, that  in  this  respect  the  case  at  bar  resembles  the  contract 
of  an  infant,  which  requires  confirmation.  A  note  or  deed  of  an 
infant  may  be  confirmed  by  any  decisive  act,  as  a  promise  to  pay 
it,  and  sometimes  by  simple  acquiescence.  (2  Kenfs  Com. 
288,  9.  11  Serg.  ^  Rawle,  306.  1  Hayw.  143.  Hubbard  v. 
CummiiigSj  1  GreenL  11.)  These  are  all  the  grounds  of  ob- 
jection to  the  introduction  of  the  evidence,  which  were  mentioned 
at  the  time  it  was  offered. 

V.  AnezceptioA  was  taken  to  the  first  branch  of  the  charge^ 
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I^hich  lias  been  already  considered  under  the  second  point. 
There  was  also  an  exception  to  the  last  branch  of  the  charge,  in 
which  the  judge  instructed  the  jury  as  follows,  in  regard  to  the 
reaffimation  of  the  contract.  ^'  That  if  they  belieyed  that  Wiman, 
after  receiving  information  of  the  arrival  of  the  steamer,  and  of 
the  rise  in  the  price  of  flour,  and  that  he  had  either  knowledge 
or  fair  notice  or  reason  to  believe  that  he  had  been  deceived, 
then  reaffirmed  the  contract^  he  would  be  bound  by  such  reaffirm^ 
aiion  ;  for  by  such  reaffirmance  the  plaintiffs  would  be  bound  to 
]HX)vide  funds  to  pay  for  the  flour  in  Albany,  on  its  delivery 
there ;  whereas  if  Wiman  had  at  once  disaffirmed  the  contract, 
then  no  such  necessity  would  have  existed.  But  they  must  be 
aatisfied  that  Wiman  intended  to  reaffirm  it.  To  this  branch 
of  the  charge  the  defendant  excepted  ^^for  the  reason  that  there 
was  no  evidence  to  show  that  Wiman,  though  he  knew  of  the  rise 
in  prices,  was  aware  that  Crocker  had  deceived  him."  To  which 
the  judge  remarked  that  the  words  used  by  Wiman  were, "  They 
•ay  you  have  shaved  me  f  and  that  after  that  it  was  a  question 
for  the  jury. 

Now  it  is  true  there  is  no  dtrec^  and  positive  evidence  that 
Wiman  knew  he  had  been  deceived,  except  his  own  declarations ; 
but  there  were  circumstances  from  which  it  might  be  presumed. 
From  the  eridence  of  Fhilo  Stevens  it  can  hardly  be  doubted 
that  the  fact  of  Tomlinson's  visit  to  Crocker,  of  Crocker's  large 
purchases  from  others,  and  of  the  fact  that  Tomlinson  brought 
ftews  of  some  kind,  was  known  to  Wiman,  and  every  other  miller 
in  the  Oswego  market,  some  hours  before  seven  o'clock  in  the 
evening,  when  the  interview  between  Crocker  and  Wiman  took 
place.  But  the  word  '^  shaved^^  is  to  be  understood  in  its  offen- 
sive sense,  and  is  equivalent  to  saying  '^  You  have  deceived  me^ 
jou  have  defrauded  me,  or  you  have  overreached  me  by  fraud.^ 
Suppose  however  the  word  was  equivocal,  and  might  be  under* 
stood  in  an  innocent  sense ;  then  it  was  for  the  jury  to  say  in 
what  sense  it  Avas  used.  {Dolloway  v.  Turrili,  26  Wend,  383. 
9  Bwh,  47,  and  cases  there  cited.) 

Here  the  case  ends.  The  jury  have  determined  every  other 
4tiMMi{  a«Ml  tlMW  wctJio  objection  to  the  submisiioa  of  those 
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f^Mltiontf  to  tli«  jury ;  nor  to  the  maimer  in  which  they  vertf 
sabmittecL  But  other  questions  have  been  argued,  and  it  maj. 
he  weU  to  consider  them. 

Ist.  It  is  said — ^but  no  authority  has  been  furnished  us  to 
rapport  it — ^that  the  same  rule  prevails  in  the  case  of  the  affirm* 
tttion  of  a  contract  voidable  for  jTraud,  as  that  which  obtains  in 
tiie  case  of  the  confirmation  of  an  infant's  contract  But  the 
case  of  an  infant  stands  on  ground  peculiar  to  itself.  As  a  gen* 
eral  rule,  an  infant  must  reaffirm  the  contract,  expressly,  by  a 
promise  made  to  the  other  party,  or  his  agent.  (2  Ken^s  Com*^ 
288.  19  Wend.  801.  2  Bain,^  Cfress.  824.  4  Wend.  405.) 
Kow  did  not  the  evidence  in  the  case  under  consideration  come 
up  to  this  ?  Let  us  see.  The  witness  Benaud  testifies  that  Wi- 
man said  to  Crocker,  "  Why  Crocker,  they  say  you  have  shaved 
me."  Crocker  said  he  "  did  not  know."  That  they  conversed 
acme  time  without  the  witness  paying  attention  to  what  was  said, 
till  he  heard  Wiman  say  "  he  was  satisfied  with  the  bargain ;  for 
be  was  sure  of  loaking  one  dollar  a  baiTel,  and  Crocker  was  not 
sure  of  making  any  thing."  This  was  nothing  more  nc»r  less 
than  an  explicit  ratification  of  the  contract.  '^  I  am  satisfied 
with  my  bargain,"  notwithstanding  you  have  shaved  or  deceived 
me.  Why  was  he  satisfied  7  He  gives  us  the  best  of  reasonsi 
in  the  next  sentence — ^^for  I  have  purchased  my  wheat  at  such 
prices  that  I  am  sure  of  making  a  dollar  on  every  barrel  of  flour ; 
and  with  a  certainty  of  making  $2000  I  am  satisfied.  And  yoa 
are  not  certain  of  making  any  thing.  True  by  the  present  news, 
the  flour  is  worth  a  small  advance  on  the  barrel ;  but  the  next 
nrrival  may  show  a  fall  of  more  than  that  sum  per  barrel.  I 
have  $2000  clear  profit  in  my  hands.  You  have  an  expectation 
of  an  advance,  which  may  vanish  with  the  news  from  the  next 
steamer."  Such  is  the  language  of  the  defendant,  and  we  think 
it  entirely  clear,  certain  and  unequivocal.  How  could  he  be  sure 
of  making  $2000  unless  the  contract  was  affirmed?  And  how 
could  be  say  that  Crocker  was  not  sure  of  making  any  thing,  lUk- 
less  with  reference  to  the  contract  ?  and  how  could  he  say  ha 
was  mMtisJM  with  his  bargain  unless  he  affirmed  it  7 
,   fid.  But  we  do  notassent  to  the  doctriue,  that  the  caae  ia  ta 
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1>e  ftSsiiDulated  to  that  of  an  infant.  Whenever  one  has  been 
defrauded  he  may  rescind  or  affirm  the  bargain ;  but  if  he  re* 
scinds,  he  must  so  do  promptly  ;  as  soon  as  he  discovers  the 
fraud.  And  this,  whether  the  contract  be  executed  or  execu- 
tory. {ChU.  on  Cont.  Am.  ed.  of  1842,  p.  608,  9,  680.)  The 
same  great  principle  of  good  faith  requires  the  defendant  ta 
speak  promptly  in  the  one  case,  as  in  the  other.  If  he  does 
not  disaffirm  the  contract,  then  the  plaintiffs  are  obliged  to 
make  arrangements  for  raising  $10,000  of  New*York  funds, 
and  they  may  forbear  to  purchase  other  flour,  relying  on  this 
contract  already  made.  But  in  this  case  the  defendant  did 
more :  he  expressly,  in  the  most  unequivocal  terms,  reaffirmed 
the  bargain.  And  he  is  estopped  from  disaffirming  the  contract 
by  the  principle  of  estoppel  in  pais,    (6  Hilly  584.    8  Id.  215. 

4  Mete.  881.  18  Conn.  R.  138.  9  Bam.  ^  Cress.  509,  57.) 
See,  also,  on  the  question  of  re-affirming  a  contract,  1  Adol, 
^-  Ellis,  40  ;  1  Denioj  69 ;  4  /rf.  559 ;  9  Bam.  ^  Cress.  59 ; 

5  Mee.  ^  Wels.  88;  4  Mass.  Rep.  502;  24  Wend.  76;  4 
Paige,  541.  12  Pick.  311. 

Why  should  a  different  rule  be  adopted  in  relation  to  a  con- 
tract which  a  party  is  at  liberty  to  abandon  on  the  ground  of 
fraud,  than  is  applied  in  other  cases  ?  The  answer  is,  that  it  is 
extremely  improbable  that  a  man  who  has  been  defrauded 
would  affirm  a  contract  from  which  the  law  absolves  him.  And 
we  are  referred  to  the  case  of  Moore  v.  Royal,  (11  Ves.  878,) 
for  the  rule.  In  that  case,  the  lord  chancellor  says  the  improb- 
ability is  io  great,  that  the  party  would  have  affirmed  his  con- 
tract, that  it  requires  strong  evidence  to  establish  it.  The  fact 
is  otherwise  here.  In  this  case  it  was  an  act  of  prudence  in 
Wiman  to  affirm  the  contract,  and  make  his  $2000.  The  case 
of  Moore  v.  Royal,  however,  does  not  declare  the  rule  to  be  the 
same  with  that  which  prevails  in  the  Case  of  infants ;  nor  does 
it  attempt  to  prescribe  the  character  of  the  evidence  required 
to  establish  the  affirmance  of  a  contract.  In  the  case  of  an  in- 
strument that  is  proved  to  be  forged,  its  adoption  by  the  party 
sought  to  be  charged,  may  be  proved  by  any  competent  evidence 
that  shows  the  fact  of  adoption.    The  case  of  forgery  is  macb 
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gtrcmger  than  a  case  of  fraud.  In  the  one  case  the  instrument  is 
a  nidlUy :  in  the  other,  it  is  merely  voidable.  Whatever,  there- 
fore, would  affirm  a  forged  instrument,  a  fortiori  would  be  suffi- 
cient to  affirm  a  beneficial  contract,  though  it  were  tainted  with 
fraud.  {Phillips  v.  Ford,  9  Pick.  39.)  So  a  debt  barred  by  the 
statute  of  limitations  may  be  revived  by  a  new  promise,  or  by 
any  facts  from  which  such  promise  may  be  inferred.  So,  too,  a 
debt  that  has  been  discharged  by  an  insolvent  or  bankrupt  law, 
may  be  restored  by  a  promise  less  strong  than  that  proved  in 
this  ca4^.    Sut, 

3d.  The  jury  did  not,  probably,  come  to  the  question  of  a 
confirmation  of  the  contract.  By  looking  at  the  case,  it  will  be 
seen  that  after  the  jury  were  charged,  the  judge,  with  a  view  to 
know  the  ground  on  which  the  verdict  was  based,  put  three  spe- 
cific questions  to  the  jury,  in  writing,  and  without  objection : 
First,  whether  Crocker's  representations  were  fraudulent*  Seo 
ond,  if  so,  whether  Wiman  was  actuallj/  deceived  by  means  of 
such  representations,  or  whether  he  sold  independently  of  those 
representations,  not  influenced  by  them.  And,  thirdly,  whether 
the  contract  was  reaffirmed.  The  jury  found  a  general  verdicif 
which  they  placed  on  the  ground  that  they  found  the  second  of 
the  said  questions  in  favor  of  the  plaintiff.  Of  course  they 
found  against  the  fraud ;  that  is,  that  Wiman  was  not  deceived| 
but  acted  independently  of  the  representations  made  to  him. 
It  follows  that  the  question  of  the  reaffirmation  of  the  contract 
is  out  of  the  case. 

The  motion  for  a  new  trial  must  be  denied. 
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Jin  interest  in  a  contract  for  the  pnrchMe  of  land  is  real  eatate,  and  detc«idt 
to  the  heirs  of  the  purchaser. 

And  if  the  administrator  of  the  purchaser  receives  renj  for  such  land,  accruiDg 
after  the  dea  h  of  the  intestate,  he  is  bound  to  account  for  it,  as  well  as  for 
the  amount  received  by  him  upon  a  sale  of  the  intestate's  interest  in  the 
land. 

At^  administrator  has  no  power  over  the  land  and  real  estate  of  the  dece- 
dent, any  farther  than  the  statute  has  given  it  to  him.  Hence>  he  has  no 
control  over  a  contract  for  the  purchase  of  real  estate,  which  will  authorize 
him  to  deliver  the  same  te  a  judgment  creditor,  with  a  view  of  having  it 
disposed  of,  and  realizing  money  upon  it. 

Bat  notwithstanding  an  administrator  has  mistakenly  supposed  that  suelk  a 

.  eontraot,  and  the  rents  of  the  real  estate,  were  asseU,  and  acting  on  that 
assumption  he  has  actually  paid  some  simple  contract  debts,  out  of  the 
same,  he  will  not  be  thereby  estopped  A-om  insisting,  when  called  to  ac- 
count by  a  simple  contract  creditor,  that  the  moneys  thus  received  were  im# 
assets. 
'  It  is  a-  general  rale  that  only  parties,  or  privies  in  blood  or  estate,  can  avail 
themselves  of  an  estoppel.    Strangers  can  not  do  it. 

Admissions  and  conduct  operate  as  estoppels,  only  when  they  are  designed  to 
indueuce  the  conduct  of  another,  and  actually  have  thai  effect, 

A  creditor,  calling  an  administrator  to  an  account,  can  not  recover  oosts  unleea 
be  obtains  a  dividend;  nor  will  an  administrator  be  charged  with  eoeta, 
imless  he  has  been  in  fkulL 

This  was  an  appeal  from  a  decree  of  the  surrogate  of  Oneida 
county,  upon  the  final  accounting  of  administrators.  On  the 
14th  of  July,  1849,  Matthew  Beecher,  a  creditor  of  the  decedent, 
applied  to  the  surrogate  for  a  citation,  calling  the  administra- 
tors to  an  account.  On  the  fourth  of  September  following,  the 
parties  appeared  before  the  surrogate,  and  the  creditor  proved 
his  claim,  to  the  amount  of  $24,44,  and  the  further  hearing  was 
adjourned  to  the  7th  day  of  November,  1849,  when  the  adminis- 
trator was  allowed,  by  the  surrogate,  to  file  an  amended  account ; 
whereupon  the  further  hearing  of  the  cause  was  adjourned  to  the 
29th  of  January,  1850.    At  the  adjourned  day  the  parties  ap- 
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petred,  and  the  eyidence  was  taken  on  which  the  decree  was 
based.  It  appeared  that  there  was  a  sum  of  $110,11  applica^ 
ble  to  the  payment  of  debts ;  that  the  judgments  against  the 
decedent,  surrogate's  fees,  funeral  expenses  and  administrator'a 
fees  and  expenses,  amounted  to  about  1500,  and  simple  contract 
debts  existed  to  the  amount  of  near  $400.  It  fii^ther  appeared 
that  Thomas,  when  he  died,  held  a  contract  for  the  purchase  of 
about  90  &cre8  of  land,  at  $5  per  acre,  payable  in  five  years 
with  annual  interest,  and  that  the  amount  due  on  this  contract 
was,  on  the  ITth  of  June,  1848,  $566,15.  After  the  death  of 
Thomas,  the  administrator  delirered  this  contract  to  one 
Heman  Ferry,  (to  whom  a  large  *  judgment  was  due  from  the 
estate,)  with  the  view  of  having  it  disposed  of,  and  realising  the 
greatest  amount  for  it.  The  land  was  worth  some  $2000,  and 
one  L.  P.  Lewis  actually  paid  that  sum  for  it.  The  money  aris* 
ing  from  this  sale  satisfied  Ferry's  judgment  in  full;  the 
amount  due  on  the  contract,  and  left  a  balance  of  $551,85| 
which  was  paid  to  the  administrator.  This  sum  he  had  igno* 
rantly  applied  in  payment  of  debts,  supposing  that  the  sum  so 
received  was  assets.  The  surrogate  decreed  that  there  was  a 
balance  of  $378,08  in  the  hands  of  the  administrator,  for  dis- 
tribution among  the  simple  contract  creditors  of  the  intestate ; 
charging  the  administrator  with  the  rents  received  from  the  real 
estate,  and  the  surplus  arising  from  the  sale  of  the  land  con- 
tract. He  also  decreed  that  the  administrator  should  pay, 
individually,  to  Beecher,  the  amount  of  his  dividend,  $18,47,  and 
the  costs  of  the  proceedings.  From  this  decree,  GrifBth,  the 
administrator,  appealed 

Wm.  Tracy  J  for  the  appellant 

Wm.  J.  Bacon,  for  the  respondent 

By  the  Court,  Gridlet,  P.  J.  The  question  here  is, 
whether  the  proceeds  of  the  contract  were  assets ;  or  if  not, 
whether  the  administrator  was  estopped,  as  against  the  cred* 

Yoim  X.  5^ 
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itor,  who  was  a  simple  contract  creditor,  from  setting  up  that 
they  were  not. 

I.  Upon  the  first  question,  there  can  scarcely  be  a  doubt  en-> 
tertained.  The  contract  bears  date  August  20,  1844,  and 
Thomas  died  in  the  spring  of  1845.  The  land  was  occupied  by 
the  family  of  the  deceased,  and  was  afterwards  rented  for  two 
years  by  the  administrator.  The  interest  in  the  contract,  which 
was  about  $1400  over  and  above  the  money  due  upon  it,  was 
real  estate,  and  descended  to  the  heirs.  {See  Champion  v. 
Brawn,  6  John.  Ch.  Rep.  898;  1  Id.  119,  130.)  Again, 
the  statute  (2  R.  S.  82,  }  6)  points  out  explicitly  what  are 
assets,  and  land  contracts  are  not  enumerated;  while  sec- 
tion 8  declares,  that  the  right  of  the  heir,  to  any  property  not 
enumerated  in  the  6th  section^  shall  not  be  impaired  by  the 
general  terms  of  the  section.  The  enumeration  of  the  sereral 
classes  of  assets  in  the  sixth  section,  is  very  carefully  worded, 
and  almost  the  whole  of  it  has  been  the  subject  of  legal  adjudi- 
cation. {See  3  R.  S.  639,  note  to  sub.  6.) 
■  n.  But  the  administrator  had  receired  the  balance  of  the 
proceeds  of  the  real  estate,  and  had  already  paid  some  debts  out 
of  it,  and  the  surrogate  has  supposed  that  the  creditor  was  in- 
duced to  call  him  to  account  by  reason  of  his  conduct  in  relation 
to  this  surplus,  and  therefore  that  he  should  be  held  to  be 
estopped  from  denying  that  it  was  assets  to  be  administered. 

If  we  are  right  in  considering  the  contract  as  real  estate,  the 
administrator  had  nothing  to  do  with  it.  An  administrator  has 
no  power  over  the  land  and  real  estate  of  the  decedent,  any 
further  than  the  statute  has  given  it  to  him.  It  haa  even  been 
held,  that  an  executor,  who  is  specially  authorized  to  deal  with 
the  real  estate,  by  the  will  of  the  testator,  acts  as  a  trttstee,  and 
not  strictly  as  an  executor.  It  is  sufficient  to  say,  that  the 
statute  has  given  the  administrator  no  authority  over  the  real 
estate,  to  dispose  of  it  as  was  done  in  this  case.  Mr.  Ferry  had' 
a  judgment  against  Thomas ;  but  that  gave  him  no  power  over 
the  real  estate  held  by  the  contract.  The  judgment  was  not  a 
lien  on  it ;  nor  could  it  be  sold  on  execution.  (8  PaigCj  219. 
6  ESUi  525.)    Mr.  Ferry,  in  his  testimony,  says  that  Thomas 
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nerer  gare  him  a  lien  on  the  land ;  (other  than  the  judgment ;) 
that  the  contract  was  never  assigned  to  him ;  and  that  he  had 
the  contract  but  a  short  time ;  that  when  Lewis  purchased  the 
farm  he  assumed  the  payment  of  the  contract  and  judgment, 
and  as  to  the  baknce  of  the  proceeds  he  (Ferry)  had  nothing  to 
do  with  them,  and  gave  no  directions  about  them.  Clearly, 
therefore,  there  is  nothing  in  the  circumstance  of  the  disposition 
of  this  contract,  which  should  impose  on  the  administrator  an 
obligation  to  regard  the  proceeds  as  assets ;  but  the  landholder 
recognized  its  existence  and  validity,  and  actually  gave  a  deed 
in  performance  of  it.  The  contract,  therefore,  was  an  actual 
interest  vested  in  Thomas  at  his  death,  and  in  his  heirs  afterr 
wards.  The  only  person  who  had  any  shadow  of  right  to  de- 
clare it  void,  having  affirmed  it,  the  attempt  to  regard  it  as 
having  been  lost  to  the  heir  by  forfeiture,  can  not  prevail.  (See 
Armmir  v.  Alexander,  10  Paige,  672 ;  5  Id.  279.) 

The  inquiry  now  arises,  how  the  administrator  is  estopped 
from  setting  up  the  truth  in  relation  to  this  surplus  ?  Is  it 
because  he  has  mistakenly  supposed  it  was  assets,  and  acting 
on  that  assumption  has  actually  paid  some  creditors  who  had  no 
legal  claim  to  be  paid  out  of  it  ?  For  all  that  he  has  thus  paid 
out  to  creditors  he  is  directly  responsible  to  the  heirs.  And  is 
it  to  be  tolerated,  that  because  he  has  already  subjected  him- 
self to  a  considerable  liability  to  the  heirs,  under  a  mistaken 
idea  of  his  duty,  he  is  to  be  compelled  by  other  creditors  to  go 
on  and  increase  that  liability  9  Has  this  creditor  been  induced 
to  part  with  any  property,  or  right,  relying  on  any  assurance  of 
the  administrator  ?  Is  it  true,  that  when  an  administrator  pays 
one  demand  of  a  creditor,  under  a  mistake,  he  is  bound  to  go  on 
and  pay  all  the  creditors  ?  This  would  be  enlarging  the  doctrine 
of  estoppel  to  a  dangerous  extent.  No  authority  has  yet  gone 
80  far.  On  the  contrary,  it  is  in  direct  hostility  to  the  well 
understood  principles  of  estoppel.  It  is  a  general  rule  that 
only  parties  or  privies  in  blood  or  estate,  can  avail  themselves 
of  an  estoppel.  Strangers  can  not  do  it.  (3  John.  Cos.  101.) 
Again,  in  8  Wend.  483,  admissions  and  conduct  are  said  to  operate 
aa  estoppels,  only  when  they  are  designed  to  influence  the  conduct 
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of  another,  and  actually  have  that  effect.  And  tliis  qualification 
of  estoppel  in  pais,  is  expressly  recognised  by  Bronson,  jus* 
tice^  in  Dezdl  t.  OdeU^  (3  HiU,  215.)  In  this  case  it  does  not 
appear  that  any  money  was  ever  paid  to  Beecher,  or  in  his 
presence ;  or  that  he  ever  took  any  action  by  reason  of  these 
mistaken  payments,  to  call  the  administrator  to  account.  A 
man  may  admit  his  signature,  or  even  promise  to  pay  a  note, 
and  still  defend  a  suit  brought  on  it,  for  want  or  illegality  of 
oonsideration,  tmless  he  has  made  this  statement  to  some  one 
who  has  purchased  or  advanced  money  on  it,  relying  on  the 
assurance.  (21  Wend.  172.  19  Id.  663.  1  Bam.  ^  Adol. 
142.)  It  was  never  heard  of,  that  a  man  who  paid  part  of  a 
bond  or  note,  on  the  erroneous  supposition  that  it  was  collecta- 
ble, was  estopped  from  defending  a  suit  for  the  remainder,  on 
legal  grounds.  And  still  less  is  one  bound  to  pay  all  the  illegal 
claims  that  exist  against  him,  because  he  has  paid  one  before 
lie  iUsoovered  its  illegality. 

in.  We  dissent  also  from  the  doctrine  of  the  surrogate,  that 
a  creditor  of  an  estate  may  call  the  administrator  to  account  who 
has  fully  administered,  and  charge  such  innocent  administrator 
with  the  costs,  both  of  the  surrogate  and  creditors.  We  suppose 
the  creditor  can  not  recover  costs  unless  he  obtains  a  dividend ; 
and  that  the  administrator  will  not  be  charged  with  costs  unless 
he  has  been  in  fault. 

For  these  reasons  the  decree  must  be  reversed,  and  the  pro- 
ceedings remitted  to  the  surrogate,  with  costs. 


Same  Term.    Before  the  same  Justices, 
Pitcher  vs.  The  Turin  Plank  Road  Company. 

Where  a  person,  on  being  threatened  with  a  suit  in  behalf  of  a  plank  road 
company,  for  the  recovery  of  a  penalty  of  $26,  which  both  parties  supposed 
he  had  incurred  by  running  through  the  gate  of  the  company,  paid  $10  to 
compromise  or  settle  such  suit,  when  in  fact  no  penalty  was  recorerable  ia 
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•nek  a  €a«e ;  Beld  that  the  money  bo  paid  might  be  recovered  back,  oa  tha 

ground  that  the  mistake  was  one  of  fact,  rather  than  of  law. 
In  such  a  case  the  rule  that  no  man  is  excused  by  reason  of  ignorance  of  the  . 

law,  does  not  apply. 
Where  the  party  making  such  a  compromise  is  an  infant^  it  is  a  case  in  which 

the  acts  of  the  intknt  may  be  inquired  into,  for  ^e  purpoae  of  seeing  whather 

they  are  beneficial  to  his  interest,  or  not. 

This  was  an  appeal  by  the  defendants  from  a  judgment  of 
the  county  court  of  Lewis  county,  affirming  the  judgment  of  a 
justice  of  the  peace.  The  action  was  brought-  by  the  plaintiff, 
afler  attaining  full  age,  to  avoid  an  agreement  made  during 
infancy  for  the  compromise  of  a  buit  with  which  he  was 
threatened,  and  to  recover  back  money  paid  in  pursuance  of 
such  agreement  The  justice  rendered  a  judgment  in  &vor 
of  the  plaintiff  for  $10  and  costs. 

Alanson  Barnes,  for  the  plaintiff. 

E.  A.  Brawn,  for  the  defendant 

By  the  Court,  Gridley,  P.  J.  The  plaintiff  in  the  justice's 
court  sued  the  plank  road  company  to  recover  back  the  sum  of 
ten  dollars,  which  he  had  paid  to  compromise  or  settle  a 
threatened  suit  against  him,  for  the  penalty  of  $25  for  running 
the  gate  of  the  defendant.  It  is  true  the  plaintiff  would  be 
liable  at  common  law  for  the  trespass;  but ^ the  justice  must 
have  found  that  the  compromise  was  made  under  the  mistaken 
supposition  that  he  was  liable  for  the  penalty  of  twenty>five 
dollars ;  and  tliat  finding,  even  if  founded  on  less  conclusive 
evidence  than  it  is,  would  be  bindbg  on  this  court.  {Noyes  v. 
Hewitt,  18  Weikd.  141.     Stryker  v.  Bergen,  15  Wetul.  490.) 

The  mistake  mas  mutual ;  both  the  agent  of  the  company  and 
the  plaintiff  supposed  that  the  clause  giving  the  penalty,  in  the 
turnpike  act,  Uad  been  incorporated  into  the  plank  road  act,  of 
1847.  The  naistake  therefore  was  not  a  pure  mistake  of  law. 
It  was  in  onm  sense  a  mistake  of  fact.  Neither  party  supposed 
that  a  penalty  of  $25  was  given  by  the  common  law.    Neither 
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party  had  any  doubt  that  if  the  statute  had  given  a  penalty  for 
running  a  gate  situated  on  a  plank  road,  the  penalty  was  collect- 
able. Both  parties  assumed  that  a  section  giving  the  penalty 
had  been  incorporated  into  the  plank  road  act.  In  that  assump- 
tion they  were  mistaken.  It  can  not  be  doubted  that  this  mis- 
taken belief  was  a  powerful  motive  with  the  plaintiff  in  making 
the  settlement.  If  he  could  compromise  a  liability  for  $25  by 
the  payment  of  $10,  we  can  all  see  it  would  be  a  wise  and 
prudent  act  to  do  so.  Whereas  he  might  be  willing  to  take  his 
chance  of  a  suit  at  common  law,  where  the  damages  might  be 
nominal  only. 

No  one  will  dispute  the  general  proposition  that  ignorance  of 
the  law  excuses  no  one ;  every  man  being  presumed  to  know  the 
law.  But  I  do  not  think  that  rule  applies  to  the  present  case. 
This,  as  I  before  remarked,  is  not  a  case  of  pure  mistake  of  law. 
It  was  a  compromise  of  a  claim  for  a  penalty,  which  the  law  did 
not  give.  It  was  not  a  compromise  of  a  doubtful  claim ;  but  of 
a  claim  for  which  there  was  no  foundation  at  all,  when  it  was 
ascertained  that  the  penalty  in  question  had  not  been  applied  to 
plank  roads.  It  was  a  case  where  the  settlement  was  made  un- 
der the  mistaken  idea  that  the  act  giving  the  penalty  had  been 
applied  to  plank  roads.  In  such  cases  the  rule  that  no  man  is 
excused  by  reason  of  ignorance  of  the  law  does  not  apply.  The 
daughter  of  a  freeman  of  London  had  a  legacy  of  £10,000  left 
her  by  the  will  of  her  father,  on  condition  she  should  release  her 
orphanage  share..  She  accepted  the  legacy  and  executed  the 
release.  This  release  was  set  aside,  although  no  fraud  was  im- 
puted to  the  executor;  the  orphanage  share  being  £40,000. 
Judge  Story  says  "  it  was  a  case  of  dear  surprise  in  tncUters 
of  fact  as  well  as  law,^  {Story^s  Equity,  §§  117, 118.)  So  in 
Evans  v.  Llewellyn,  {cited  1  Sto.  Eq,  §  119,)'xhe  decision  was 
placed  entirely  on  the  ground  of  surprise,  "  the  conveyance  hav- 
ing been  obtained  and  executed  improvidently.\  Lord  Kenyon 
said  ^'  the  party  was  taken  by  surprise.  He  haci  not  sufficient 
time  to  act  with  caution,  and  therefore,  though  theire  was  no  act- 
ual fraud,  it  was  something  like  fraud, /or  an  wuAie  advantage 
was  taken  of  his  situation.    I  am  of  opinion  tliat  the  party 
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was  not  eompetent  to  protect  himself."  The  application  of  this 
doctrine  to  the  case  under  consideration  will  be  apparent  when 
we  remember  that  one  of  the  parties  was  an  infant,  and  the  other 
party  was  threatening  to  make  him  pay  the  $25  "  or  put  him 
through  on  it,^^  unless  he  paid  the  $10. 

Again ;  where  one  has  a  clear  title,  and  under  the  idea  of  a 
compromise  gives  away  a  part  of  what  was  by  law  his  own,  he  is 
entitled  to  relief.  Not  however  where  there  is  a  disputed  ques- 
tion, and  the  eomproimse  is  fair.  Judge  Story  says  '^  in  the 
former  cases  the  party  seems  to  labor,  in  some  sort,  under  a 
mistake  of  fact  as  well  as  of  law.  He  supposes  as  a  matter  of 
fact,  that  he  has  no  title,  and  that  the  other  party  has  a  title  to 
the  property."  {Stor.  Eq.  Jur.  }  130.)  In  this  case  the  plank 
road  company  claimed  to  have  a  clear  right  to  tbe  penalty  of 
$25 ;  and  the  plaintiff  was  induced  to  believe  that  they  had  such 
a  right,  by  the  mistaken  supposition  that  such  a  claim  was  made 
applicable  to  the  plank  road  act.  Now  when  it  turns  out  that 
this  was  a  common  error  of  both  parties,  the  plaintiff  is  entitled 
to  relief,  on  the  ground  that  the  mistake  was  one  rather  of  fact 
than  of  law. 

*The  decision  may  well  rest  upon  the  ground  on  which  the 
county  judge  has  placed  it ;  viz.  that  this  is  a  case  where  the 
acts  of  the  infant  may  be  inquired  into  for  the  purpose  of  seeing 
whether  they  are  beneficial  to  his  interest,  or  not.  This  has 
been  done  by  the  justice,  who  determined  that  the  settlement  or 
compromise  was  not  beneficial  to  his  interests,  and  set  it  aside. 
In  the  case  of  Keane  v.  Boycott^  (2  H.  Black,  511,)  Lord  Chief 
Justice  Eyre  laid  down  the  rule  that  when  the  court  could  pro- 
nounce the  contract  for  the  benefit  of  the  infant,  as  for  necessa- 
ries, it  was  good ;  when  the  court  could  pronounce  it  to  be  for 
the  prejudice  of  the  infant  it  was  void  ;  and  in  those  cases  where 
the  benefit  or  prejudice  were  uncertain,  the  contract  was  void- 
able only.  In  the  case  of  Grace  v.  Wilber^  (10  John.  455,)  it 
was  held  that  an  infant  was  not  liable  to  be  enrolled  in  the  mi- 
litia, while  under  eighteen  years  of  age.  And  though  he  agrees, 
with  the  Absent  of  his  father,  to  serve  as  a  substitute  for  another, 
in  consideration  of  a  certain  sum  of  money,  irAicA  is  paid^  such  a 
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contract  is  not  binding  on  the  infant ;  and,  the  infant  having  de* 
serted  and  haying  been  apprehended  as  a  deserter,  brought  his 
action  for  trespass  and  false  imprisonment  against  the  officer 
arresting  him,  and  recovered.  Now  upon  these  anthorities,  it  was 
for  the  justice  to  decide  whether  the  $10  were  paid  to  settle  the 
claim  for  the  pencUty,  or  to  settle  the  whole  claim  against  the 
plaintiff,  for  trespass  at  common  law  for  running  through  the  gate. 
He  has  found,  as  we  must  conclude,  that  the  money  was  paid  solely 
to  settle  the  claim  for  the  penalty,  when  no  law  existed  making 
him  liable  to  a  penalty.  Having  come  to  that  conclusion,  he 
must  have  held  that  a  settlement  of  a  claim  which  had  no  legal 
existence,  and  the  contract  for  the  payment  of  ten  dollars,  in 
liquidation  of  such  a  claim,  was  not  beneficial  to  the  infant.  If 
the  justice  held  thus,  and  we  must  presume  that  he  did,  then  we 
are  not  at  liberty  to  review  his  judgment.  There  was  at  least 
some  evidence  on  which  he  founded  his  judgment.  {See  18 
Wend.  141.)  This  decision  the  county  judge  held  to  be  binding 
on  him ;  and  we  must  regard  it  as  conclusive  upon  us. 

Jud;gment  affirmed. 


Same  Term.    Before  the  same  Justices. 

Driggs  vs.  The  Albany  Insurance  Company. 

Where  a  policy  of  intoiance  for  S1800  on  a  ^ist-mill  and  S700  on  maebiaeix 
therein,  was  renewed,  in  general  terms,  for  the  snm  of  S2600|  witheat  mak- 
ing any  distribution  of  the  risk  \  Bdd  that  it  was  the  intention  of  the  partiea 
that  the  insurance  should  thereafter  be  without  any  distribution  of  the  risk, 
and  should  apply  ^nerally  to  both  the  building  and  the  machinery. 

This  was  an  action  upon  a  policy  of  insurance  against  loss  or 
damage  by  fire.  The  defendants,  by  policy  No.  19,259,  dated 
September  19, 1888,  insured  Stryker  ik  Foster  "$800  on  their 
interest  (|)  in  a  three  story  frame  grist-miU,^^  and  "  $800  on 
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their  interest  as  aforesaid,  an  the  machhiery  contained  therein!* 
By  the  conditions  annexed  to  the  policy,  '*  insurances  once  made 
may  be  continued  on  payment  of  the  premiums,  and  a  receipt 
given  for  t/ie  same,^^  By  Bubsequent  change  in  the  ownership, 
and  renewal  receipts  of  policy,  the  insurance  under  the  same  policy 
became  for  $2500,  viz.  $1800  on  mill  and  $700  on  machinery, 
for  which  amount  said  '^  Policy  No,  19,259  idos  continued  in 
forceP  In  1847,  the  agent  was  changed,  and  by  the  renewal 
receipts  from  that  time,  "  Policy  No,  19,259  was  continued  in 
forc^^  from  year  to  year,  but  without  repeating  the  memoran- 
dum as  to  the  division  of  the  risk  between  mill  and  machinery. 
In  February,  1849,  the  mill  and  machinery  were  burned,  and  the 
plaintiff  made  his  proof  of  loss,  in  which  he  valued,  and  claimed 
for,  the  frame  of  the  grist-mill  and  the  foundation,  $1200. 
The  complaint  alledged  a  loss  of  $3800  of  insured  property.  The 
answer  denied  such  loss,  and  averred  that  the  insurance,  at  the 
time  of  the  loss,  was  a  divided  risk  of  $1800  on  the  frame  grist- 
mill, and  $700  on  the  machinery,  and  further  averred  that  the 
value  of  the  frame  grist-mill  at  the  time  of  the  loss  did  not  ex- 
ceed $1200.  And  the  defendants  denied  that  the  plaintiff  had 
sustained  loss  and  damage  of  property  insured  by  the  policy,  to  the 
amount  claimed  in  the  complaint ;  and  that  under  the  insurance 
upon  the  mill  the  plaintiff  could  not  recover  any  more  than  $1200. 

The  judge  decided  that  the  insurance,  at  the  time  of  the  fire, 
'was  a  general  insurance,  without  division  of  risk ;  and  that  this 
entitled  the  plaintiff,  at  all  ^ents,  to  the  full  amount  of  the 
insurance,  and  rendered  the  question  of  the  value  of  the  mill 
immaterial. 

The  plaintiffs  then  proved  a  loss  upon  the  mill  buildings  and 
machinery,  amounting  together  to  over  $3000 ;  about  $1950  of 
which  was  upon  the  frame  building  of  the  grist-mill,  and  the 
foundation  thereof. 

The  judge  directed  and  charged  the  jury,  that  the  plaintiff 
was  entitled  to,  and  directed  them  to  find,  a  verdict  for  the  plain- 
tiff, for  $2500,  and  the  interest,  as  proved.  To  which  charge  and 
direction  the  defendants'  counsel  excepted,  and  requested  the 
judge  to  charge  that  the  plaintiff  was  not  entitled  to  recoyer  any 
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more  than  the  amount  of  the  $700  insured  on  the  machinerji 
and  the  $1200  the  value  of  the  mill  building,  with  the  proper 
interest  The  judge  refused  so  to  charge,  and  the  defendants' 
counsel  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  for  $2703,69 ;  and 
from  the  judgment  entered  thereon  the  defendants  appealed. 

H.  A.  Foster,  for  the  plaintiff. 

Oeo.  F.  Camstock.  for  the  defendants. 

By  the  Court,  Gridlet,  P.  J.  The  decision  of  this  cause  at 
the  circuit  turned  mainly  on  the  construction  given  to  the  policy 
on  which  the  suit  was  brought,  as  modified  by  the  renewals  that 
had  from  year  to  year  been  made  on  it.  The  original  policy  was 
executed  in  1838,  to  Messrs.  Stryker  6c  Foster  of  Rome,  on  an 
undivided  half  of  the  mill  in  question — distributing  the  risk  as 
follows :  $800  on  the  frame  grist-mill ;  $800  on  the  machinery 
therein ;  and  $300  on  a  dwelling  house  on  the  premises.  In 
1840  the  Messrs.  Tibbits  became  the  owners  of  the  entire  mill| 
and  on  the  25th  day  of  May,  of  that  year,  by  a  renewal  receipt^ 
oontinned  the  policy  for  the  sum  of  $2000  for  one  year,  by  pay- 
ing a  premium  of  thirty  dollars,  and  distributing  the  risk  as  fol- 
lows :  $1200  on  the  mill ;  $500  on  the  machinery  and  $300  on 
grain  and  flour,  and  wholly  omitting  the  dwelling  house  on  the 
premises.  In  1841,  Jacob  Tibbits,  who  had  succeeded  to  the 
ownership  of  the  mill,  for  a  premium  of  forty-five  dollars, 
insured  $3000  on  the  premises,  as  follows :  $1800  on  the  mill ; 
$700  on  the  machinery ;  and  $500  on  grain  and  flour.  The 
policy  continued  to  be  renewed  from  year  to  year,  to  successive 
owners,  at  a  premium  of  thirty-seven  dollars  and  fifty  cents,  for 
the  sum  of  $2500,  continuing  $1800  on  the  mill  and  $700  on  the 
machinery,  till  1847,  when  the  agent  was  changed,  and  the  re- 
newal receipts  no  longer  provided  for  a  distribution  of  the 'risk : 
but  the  insurance  was,  so  far  as  any  light  is  furnished  by  the 
language  of  the  receipts,  continued  for  $2500  on  the  mill  and 
machinery  in  the  aggregate.  The  following  is  a  copy  of  the  re- 
newal receipt  upon  which  the  action  was  brought. 
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"Eome,  Jan'y81,1849. 
•Eeceivcd  of  William  Driggs  thirty-seven-  and  -ftV being  the 
premittm  on  twenty-five  hundred  dollars  insured  under  policy 
No.  19|259,  which  is  hereby  continued  in  force  for  one  year  from 
the  Slst  day  of  January,  1849,  until  the  Slst  day  of  January, 
1850,  at  noon. 
Amount  insured  $2500.  B.  J.  Beach,  Ag't  Alb'y 

Premium  paid    $87,50.  Insurance  Co." 

Here  the  premium  is  the  same,  and  the  amount  insured  was 
the  same  as  had  been  embraced  in  all  the  receipts  since  184& 
All  those  receipts  had  distributed  the  risk  on  the  mill  and  ma- 
chinery down  to  1847,  after  which  all  the  receipts  were  in  form 
like  the  one  on  which  the  action  is  founded  and  which  is  above 
set  forth. 

Now  we  think  it  fair  to  presttme  that  the  policy,  which  was 
for  $2500,  was  intended  to  apply  to  the  machinery  as  well  a0 
the  mill,  for  several  reasons.  The  amount  insured  was  about  the 
same  as  had  been  distributed  between  the  mill  and  machinery 
for  the  four  years  preceding  1847.  That  amount,  therefore,  il 
just  as  applicable  to  the  machinery  as  to  the  milL  Again;  th^ 
amount  insured,  $2500,  considerably  exceeds  the  highest  esti- 
mate of  the  value  of  the  mill  alone.  The  insurance  company, 
then,  if  this  policy  were  applied  to  the  mill  alone,  would  be  vio- 
lating a  well  known  rule  of  insurance  companies,  by  which  they 
insure  not  exceeding  two-thirds  of  the  estimated  value  of  the 
building.  It  is  still  more  unlikely  that  the  plaintiff  would  have 
been  willing  to  pay  a  premium  on  a  large  excess  in  the  value  of 
the  miU,  and  leave  his  machinery  without  insurance. 

K  this  receipt  is  ccmstrued  to  embrace  both  the  mill  and  the 
machinery,  as  I  think  it  obviously  must  be,  it  is  equally  clear 
that  it  embraces  them  in  the  aggregate.  The  receipts  made  no 
distribution  of  the  risk.  The  risk  had  been  distributed,  up  to 
1847.  Why  was  the  change  made?  Doubtless  for  the  benefit 
of  the  assured.  To  enable  the  assured  to  be  fully  indemnified 
in  case  of  a  loss,  whether  more  or  less  pf  the  machinery  should 
be  saved.  K  we  undertake  to  incorporate  the  provisions  of  the 
renewal  receipt  of  1849  with  the  original  policy,  I  would  aiki 
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hov  much  of  the  $2500  should  be  applied  to  the  mill,  and  how 
much  to  the  machinery  ?  Shall  we  be  governed  by  the  receipt  of 
1846,  or  by  some  of  the  previous  receipts  ?  Shall  it  be  $800,  as 
by  the  original  policy,  or  $500  as  by  the  renewal  of  1845  ?  The 
true  answer  to  these  questions  is  that  when  the  parties  choose 
to  renew  the  policy  without  making  any  distribution  of  the  risk, 
they  mean  the  insurance  to  be  without  a  distribution  of  the  risk, 
and  to  apply  generally  to  both  the  building  and  the  machinery. 
The  court  has  no  power  to  alter  the  contract  of  the  parties, 
as  they  themselves  have  seen  fit  to  make  it.  Nor  has  the  court 
the  power  to  limit,  or  enlarge  the  terms  of  the  renewal  receipt, 
by  construction,  except  upon  the  controlling  reason  appearing  on 
the  papers,  or  from  the  circumstances  surrounding  the  case.  No 
such  reason  has  been  shown,  and  no  such  circumstances  exist. 

This  construction  best  comports  with  the  general  rule  of  inter- 
pretation applicable  to  policies  of  insurance.  That  rule  requires 
the  policy  "  to  be  construed  largely  for  the  benefit  of  trade  and 
for  the  insured."  {Petty  v.  The  Royal  Ins,  Co.  1  Burrow,  349. 
1  Bos.  ^  Putt.  316.  See  also  1  Duer  on  Ins,  161,  sec.  6  ;  Id. 
162,  sec.  6.)  In  Dow  v.  Hope  Ins.  Co.  (1  HaU,  174,)  Jones, 
Ch.  J.  says,  "  It  is  true  that  a  policy  is  a  contract  of  indemnity, 
and  such  construction  is  to  be  given  to  the  words  employed  in 
it  as  will  make  the  protection  it  affords  co-extensive,  if  possible, 
with  the  risk  of  the  assured  during  the  voyage  for  which  the 
premium  is  paid."  Now  apply  this  language  to  a  policy  of  in- 
surance against  fire,  and  we  find  that  we  are  to  give  such  a  con- 
struction as  will  make  the  indemnity  co-extensive  with  the  risk. 
This  we  shall  fail  to  do  by  adopting  the  defendants'  construction 
of  this  contract.  For  if  the  building  was  worth  $2500,  the  in- 
surance being  $1800,  and  was  entirely  consumed,  and  the  ma- 
chinery was  saved  without  loss,  the  assured  would  only  receive 
$1800,  when  the  loss  would  be  $2500,  and  a  premium  received 
upon  the  full  sum.  But  by  the  contract  as  we  hold  it  should  be 
interpreted,  the  indemnity  will  be  commensurate  with  the  risk. 
Again ;  the  renewal  receipt  was  executed  by  the  defendants,  and 
a  change  made  in  it  which  materially  altered  the  construction  of 
the  contract  in  favor  of  the  other  party.    Now  the  rule  that  the 
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constraction  most  be  taken  strongly  against  the  insurer  who  ex- 
ecuted the  contract  should  be  adopted. 

II.  In  the  particular  case  under  consideration  the  plaintiff 
was  entitled  to  the  whole  sum  he  recovered,  on  any  construction 
of  the  contract.  The  mill  was  proved  to  be  worth  $1950,  and 
the  machinery  exceeded  in  value  the  residue  of  the  verdict.  It 
is  true  the  ruling  at  the  circuit  rendered  this  fact  immaterial ; 
buii  the  evidence  afterwards  showed  that  the  recovery  was  not 
too  much,  upon  the  defendants'  own  interpretation  of  the  policy. 

New  trial  denied. 


Same  Term.    Before  the  same  Justices. 
Edick  vs.  Grim. 

Where  a  complaint  stated  an  exchange  of  two  watches  beloDg;ing  to  the  phiin- 
tiff,  for  a  rifle,  with  an  allegation  that  the  defend&nt  fraudulently  pretended 
to  be  the  owner  of  the  rifle ;  and  the  plaintiff  averred  that  "  the  defendant, 
at  the  time  of  the  sale  or  trade,  did  not  own  the  rifle,  and  fratuhUerUly  sold 
and  traded  tke  samej  to  the  plaintiff,  by  reason  whereof  the  plaintiff  was  sub- 
jected to,  and  made  liable  for,  a  judgment  recoTered  by  A.  H.  C.  who  had 
sued  for  and  recovered  the  rifle,"  dtc.  j  Held  that  the  action  was  to  be 
regarded  as  sounding  in  fraud,  and  not  as  a  suit  on  contract,  upon  the  im- 
plied warranty  of  title. 

Bdld  also,  that  proof  on  the  part  of  the  defendant,  that  the  plaintiff  il'^ieio,  long 
before  the  trade  set  forth  in  the  complaint,  that  the  defendant  did  not  own 
the  rifle,  warranted  a  verdict  for  the  defendant. 

Though  the  general  rule  is  that  the  vendor  of  a  chattel  impliedly  warrants 
the  title,  yet  when  the  chattel  is  not  in  the  vendor's  possession  but  in  that 
of  another,  this  rule  does  not  prevail.  In  such  case  the  party  buys  at  his 
peril,  unless  there  be  an  express  warranty. 

This  was  an  appeal  by  the  plaintiff  from  a  judgment  rendered 
by  the  county  court  of  Herkimer  county,  affirming  the  judgment 
of  a  justice  of  the  peace,  in  fayor  of  the  defendant. 
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F.  Keman,  for  the  pkdntifil 
F.  Ou7^  for  the  defendant 

By  the  Courts  Gridle y,  P.  J.  This  Boit  w a«  brought  upcm  a 
complaint  stating  an  exchange  of  two  watches  for  a  riflC)  with 
an  allegation  that  the  defendant  fraudtdently  pretended  to  be 
the  owner  of  the  rifle.  The  plaintiff  avers  in  his  complaint  that 
"  the  defendant,  at  the  time  of  the  sale  or  trade,  did  not  own  the 
rifle,  9ktidL  fraudtdently  sold  and  traded  the  same  to  the  plaintiff, 
by  reason  whereof  the  plaintiff  was  subjected  to,  and  made  liable 
for,  a  judgment  recovered  by  Adam  H.  Grim,  who  had  sued  for 
and  recovered  the  rifle,"  &c. 

I.  It  is  important  to  determine  whether  this  action  sounds  in 
fraudj  or  is  to  be  regarded  merely  as  a  suit  on  contract,  upon 
the  implied  warranty  of  title.  In  the  one  case  the  defendant 
may  be  imprisoned  on  the  execution ;  and  in  the  other  the  pro- 
cess merely  goes  against  his  property.  Again ;  the  code  of  pro- 
cedure does  not  allow  of  a  jiHnder  of  the  one  cause  of  action  with 
the  other,  in  the  same  action.  {Code,  §  167.)  A  careful  con- 
sideration of  the  complaint  will  show  that  it  is  wanting  in  all 
the  characteristics  of  the  old  action  of  assumpsit  on  a  warranty. 
The  complaint  neither  uses  the  word  "  warrant,"  nor  does  it  aver 
that  the  defendant  undertook  and  promised  that  he  was  the 
owner  of  the  rifle.  It  does  not  even  alledge  that  he  affirmed 
himself  to  be  the  owner ;  nor  does  it  contain  any  equivalent 
averment.  On  the  contrary  the  language  is  that  he  ^^  falsely 
pretended  to  be  the  owner,"  and  that  "  he  fraudulently  sold  the 
rifle  to  the  plaintiff,  whereby  he  became  liable"  ice. — 2k  form  of 
expression  substantially  like  that  which  was  held  in  Bayard  v. 
Malcolm,  (2  John,  550,)  to  characterize  the  action  as  one  of  de- 
ceit. In  truth  the  fraud  is  made  the  gravamen  and  gist  of  the 
action ;  while  all  the  requisites  of  an  action  on  a  warranty  are 
wanting.  The  complaint  was  framed  on  the  principle  of  the  case 
of  Barney  v.  Dewey,  (13  John.  224.)  Therefore  there  can  be 
no  recovery  on  a  contract,  on  the  principle  of  rejecting  the  alle* 
gations  of  fraud  as  surplusage,  as  in  the  case  of  a  fraudulent 
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warranty ;  eyen  if  that  practice  were  still  allowable,  since  the 
change  of  the  law  above  adverted  to. 

n.  This  being  an  action  founded  on  the  fraud  charged  in  the 
complaint,  the  defendant  proved  on  the  trial,  by  Adam  H.  Grim 
aad  Catharine  Crim,  that  the  plaintiff  knew,  long  before  the 
trade,  that  the  defendant  did  not  own  the  rifle.  On  this  ground, 
beyond  all  doubt,  the  jury  found  for  the  defendant. 

HI.  Again ;  though  the  general  rule  is  that  the  vendor  of  a 
chattel  impliedly  warrants  the  title,  yet  when  the  chattel  is  not  in 
the  vendor's  possession,  but  in  that  of  another,  this  rule  does  not 
prevail.  In  such  case  the  party  buys  at  his  peril,  unless  there 
be  an  express  warranty.  (2  Kenfs  Com.  478.  Cro.  Jac.  197.) 
In  this  case  the  rifle  was  at  the  house  of  David  Crim,  the  uncle 
of  the  plaintiff,  and  the  defendant's  brother  took  it  away,  on  giv- 
ing security  for  the  damages  incurred  by  the  act.  There  was 
no  glround,  therefore,  for  a  recovery  by  the  plaintiff,  even  on  the 
ground  of  an  implied  warranty.  The  judgments  of  the  justice, 
and  of  the  county  court,  were  right,  and  must  be  affirmed. 


^     Same  Term.    Before  the  same  Justices. 

LUDINGTON  vs.   TaPT. 

The  oljection  that  a  complaint  does  not  state  facts  snfficient  to  constitute  s 
cause  of  action  is  not  waived,  hj  omitting  to  take  it  in  the  answer,  or  by 
demurrer. 

A.  complaint  which  sets  forth  a  partnership  between  the  plaintiff  and  def)Bnd« 
ant,  a  dissolution,  the  existence  of  unsettled  accounts,  and  a  balance  in  fkYOX 
of  the  plaintiff,  and  demands  an  accounting,  and  judgment  for  the  balance, 
shows  a  sufficient  cause  of  action. 

The  question,  in  such  a  case,  is  not  whether  the  complaint  Is  perfect,  and  em- 
braces all  the  matters  necessary  for  a  final  account,  but  only  whether  there 
are  fkcts  enough  set  forth  to  show  a  cause  of  action. 

As  to  any  objections  to  the  form,  or  any  defects  in  the  structure,  of  the  com- 
plaint, they  can  not  be  examined  at  the  hearing,  on  a  general  objection  thai 
the  complaint  does  not  set  forth  facts  enough  to  constitute  a  cause  of  action. 
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IHiere  parties  haye,  by  stipalation,  appointed  a  person  as  referee,  to  take  the 
evidence  and  report  thereon,  as  though  he  had  been  appointed  by  order  of 
conrt,  no  objection  can  be  taken  to  his  report,  on  the  ground  that  no  pre- 
liminary decree,  that  the  parties  account,  had  been  made. 

It  is  not  for  eyery  error,  made  by  a  referee,  that  his  report  will  be  set  aside ; 
but  it  must  be  a  clear  and  decisiye  error,  by  which  the  party  objecting  to  it 
has  been  iiyured. 

Where  the  whole  cause  is  referred,  the  referee  has  the  right,  and  it  is  his  duty, 
to  decide  upon  the  question  of  costs.  And  costs  being  in  the  discretion  of 
the  referee,  the  court  will  not  supervise  his  decision  in  respect  to  them,  un- 
less upon  some  manifest  error. 

This  was  an  appeal  by  the  defendant  from  a  judgment  entered 
upon  the  report  of  a  referee.  The  plaintiff  in  his  amended  com^ 
plaint  alledged  that  he  and  the  defendant  were  equal  partners, 
and  were  engaged  in  the  business  of  quarrying  and  delivering 
stone  at  Fulton,  Oswego  county,  as  such  partners,  during  the 
months  of  May,  June,  July  and  August,  1849,  and  that  the 
plaintiff  paid  for  the  prosecution  of  said  business  to  various  per- 
sons sums  of  money  which  amounted  to  about  $1776,41,  and  that 
the  defendant  received. of  the  partnership  funds  sums  of  money 
which  amounted  to  about  $1700 ;  that  the  plaintiff  devoted  his 
time,  and  performed  work  and  labor  in  said  business  from 
April  15th,  1849,  to  August  15th,  1849  ;  and  that  it  was  agreed 
that  he  should  receive  twelve  shillings  per  day  for  the  time  he 
was  so  engaged  more  than  l^e  defendant  was  engaged ;  that  the 
partnership  was  ended  on  the  10th  Sept.  1849,  and  that  since 
that  time  the  plaintiff  had  requested  the  defendant  to  settle  and 
adjust  the  accounts  between  them,  and  pay  the  amount  due  the 
plaintiff,  and  the  defendant  refused  so  to  do ;  that  the  defendant 
had  received  for  stone  so  quarried  more  than  the  plaintiff  had, 
and  that  the  plaintiff  had  expended  in  said  business  more  than 
the  defendant  had  expended,  and  that  upon  an  accounting  the 
sum  of  $261,12  would  be  found  due  the  plaintiff.  The  plaintiff 
therefore  demanded  judgment  that  the  defendant  account  to  the 
plaintiff,  and  pay  him  the  amount  found  due  on  such  accounting, 
with  costs.  The.  defendant,  in  his  answer,  took  issue  upon 
each  and  all  of  said  allegations,  and  alledged  that  he  requested 
the  plaintiff  to  become  a  partner  with  him,  and  that  the  plaintiff 
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refused  to,  and  never  did,  become  a  partner  of  the  defendant's, 
bat  entered  upon  the  said  business  without  becoming  a  partner ; 
that  the  plaintiff  received  from  the  avails  of  said  business  more 
than  he  paid  out ;  that  he  abandoned  said  business  some  time 
the  last  of  July  or  forepart  of  August ;  that  the  defendant  kept 
his  accounts  in  a  memorandum  book,  which  he  had  lost,  or  which 
had  been  clandestinely  taken  from  his  possession,  and  that  he 
had  been  unable  to  find  the  same ;  that  the  plaintiff  received 
large  sums  from  persons  to  whom  stone  was  delivered  in  said 
business,  and,  as  the  defendant  believed,  between  one  and  two 
thousand  dollars,  besides  large  and  small  sums  from  the  de- 
fendant from  time  to  time ;  that  the  defendant  paid  out  in  said 
business  the  principal  part  of  the  money  he  received ;  that  the 
plaintiff  received  from  said  business  an  amount  more  than  suffi- 
cient to  pay  him  for  his  time  and  labor  while  engaged  in  said 
business,  over  and  above  the  amounts  paid  out  by  him,  and  more 
than  half  the  net  profits  of  said  business ;  that  the  plaintiff 
received  from  said  business  more  than  the  defendant,  and  that 
the  defendant  had  worked  more  than  plaintiff  in  said  business, 
and  had  paid  out  more  than  the  plaintiff  had  in  said  business ;  that 
the  plaintiff  was  indebted  to  the  defendant  in  more  than  $200, 
and  that  upon  an  accounting,  if  an  accounting  should  be  ad- 
judged,  there  would  be  found  a  balance  due  to  the  defendant ; 
that  whatever  the  plaintiff  paid  out  was  paid  with  money  belong- 
ing to  the  firm,  if  any  firm  existed. 

The  plaintiff  in  his  reply  took  issue  on  each  and  all  the  alle- 
gations in  the  answer,  except  that  in  regard  to  the  allegation 
"that  plaintiff  had  received  large  sums  from  the  persons  to 
whom  stone  were  delivered  in  said  business,  and,  as  defendant 
believes,  between  one  and  two  thousand  dollars,  besides  receir* 
ing  large  and  small  sums  from  the  defendant,"  the  plaintiff  only 
denied  that  he  received  any  other  or  greater  sums  than  those 
mentioned  in  the  amended  complaint.  The  defendant,  in  an 
amendment  to  his  answer,  alledged  that  if  the  plaintiff  paid  out 
the  sum  mentioned  in  the  amended  complaint,  he  paid  the  same 
with  money  belonging  to  the  firm,  if  it  should  be  held  that  any 
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tnoli  firm  existed.    The  plaintiff  in  his  reply  to  said  amendr 
menti  took  issue  on  each  and  all  the  said  allegations. 

Bj  a  stipulation  between  the  parties  the  cause  was  referred 
to  Daniel  H.  Marsh,  Esq.,  who  was  thereby  "  appointed  a  sole 
referee  in  the  cause,  to  hear  and  decide  the  same,  with  the  same 
powers,  and  with  like  effect,  as  though  appointed  by  an  order  of 
the  court,  duly  made  for  that  purpose."  On  the  trial  before  the 
referee  the  defendant's  counsel  objected  to  the  plaintiff's  giving 
any  eyidence  whatever,  under  the  amended  pleadings ;  on  the 
ground  that  the  amended  complaint  did  not  contain  facts  suffi- 
cient to  constitute  a  cause  of  action,  even  if  proved.  The  referee 
overruled  the  objection,  and  the  defendant  excepted.  After  the 
proofs  were  closed,  on  the  part  of  the  plaintiff,  the  defendant 
applied  to  the  referee  to  dismiss  the  complaint,  on  the  following 
grounds :  that  it  did  not  purport  to  embrace  the  whole  partner- 
ship matters ;  that  it  did  not  show  that  there  was  any  profit  or 
loss,  or  any  outstanding  debts  due  to  or  from  the  firm  ;  that  it 
did  not  set  forth  or  show  that  the  firm  had  any  funds,  nor  in 
whose  hands  they  were,  if  any  existed ;  that  it  did  not  state 
whether  the  plaintiff  had  paid  out  more  than  he  had  received, 
nor  that  the  defendant  had  received  more  than  he  had  paid  out; 
that  it  did  not  alledge  that  the  defendant  had  not  paid  out  all 
the  moneys  that  he  received  for  the  company,  nor  that  there  was 
any  money  in  his  hands,  belonging  to  the  firm ;  that  it  did  not 
alledge  the  amount  of  business  done  by  the  firm,  nor  the  amount 
of  stone  sold  by  them ;  nor  that  the  parties  had  any  company 
property;  or  that  the  matters  of  the  firm  had  not  been  closed 
up  and  settled  between  themselves,  before  the  commencement 
p£  the  action.  The  referee  decided  that  the  complaint  set  forth 
a  suffieient  cause  of  action,  and  refused  to  dismiss  the  same,  or 
to  nonsuit  the  plaintiff ;  and  the  defendant  excepted.  The  tes* 
timony  on  both  sides  being  closed,  the  referee,  after  oonsideiing 
the  case,  decided  that  the  plaintiff  and  defendant  were  partners, 
as  alledged  in  the  complaint ;  that  the  complaint  plainly  sought 
a  settlement  of  all  the  partnership  accounts  ;  that  the  reply  did 
not  admit  that  the  plaintiff  received  firom  the  partnership  busi- 
ness, and  from  the  defendant,  all  the  sums  specifically  mentioned 
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in  the  amended  complaint ;  nor  that  he  received  from  snch  bnsi* 
ness,  and  from  the  defendant,  a  anm,  in  the  aggregate  amounting 
to  that ;  but  that  the  reply  simply  admitted,  (by  not  sufficiently 
denying  it,)  the  receipt  of  an  indefinite  sum,  between  one 
thousand  and  two  thousand  dollars.  That  it  no  where  appearing 
£rom  the  pleadings  or  proofs,  that  there  were  any  outstanding 
aecounts  or  demands  due  to  or  from  the  firm,  or  any  prop- 
erty owned  by  the  firm,  it  was  fair  to  presume,  and  the  referee 
did  presume,  that  none  such  existed,  and  that  all  partnership 
matters  not  otherwise  settled  between  the  parties,  had  been  liti- 
gated in  this  action ;  to  each  and  all  of  which  decisions,  the 
defendant  excepted.  Thereupon  the  referee  proceeded  to,  and 
did  state  an  account  between  the  parties,  by  which  it  appeared 
that  the  sum  of  $688,48  was  due  from  the  defendant  to  the 
pkintiC  But  inasmuch  as  the  plaintiff  had,  by  his  pleadings^ 
and  in  his  final  argument,  claimed  but  $261,12,  the  referee 
reported  in  his  fiBkvor  for  the  latter  sum. 

J.  Rugefj  for  the  appellant. 

E.  J.  Takottj  for  the  respondent 

By  the  Qmrtj  Gtridlet,  P.  J.  By  the  code  of  procedure  tbef 
distinction  between  actions  at  law  and  suits  in  equity,  and  the 
existing  forms  of  all  such  actions  and  suits,  are  abolished. 
{Code  i  69.)  A  demurrer  lies  to  a  complaint  when  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action*  {Subd,  6 
of  i  144.)  When  any  of  the  matters  mentioned  in  secticm  144 
do  not  appear  on  the  face  of  the  complaint,  the  objection  may  be 
taken  in  the  answer.  {Sec.  147.)  But  this  particular  objee* 
tion  n^entioned  in  the  6th  subdivision  of  section  144,  is  not 
waived,  by  omitting  to  take  it  in  the  answer,  or  by  demurrer. 
(iSfecl48.    S  How.  Pr.  Rep.  280.) 

L  In  this  state  courts  of  law  and  equity  were  supposed  to  have 
concurrent  jurisdiction  in  matters  of  account  between  partners. 
(3  John.  Ch.  Rep.  860.  18  John.  182.  2  Ccanes  1.  9  John.  470.) 
And  the  revised  statutes  expressly  recognixe  the  action  of 
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adcount  between  partners,  and  prescribe  the  mode  of  proceecBng 
therein,  however  it  may  have  been  doubted  since.  {See  sec.  49 
to  58  of  art.  4,  tit.  6,  chap.  VI.  part  8,  of  2  R.  S.  p.  882.) 
The  complaint  in  this  case  contains  the  elements  of  a  declara- 
,tion  in  an  action  of  account,  as  given  by  Cbitty.  But  whether 
the  right  formerly  existed  at  law,  or  in  equity,  the  same  right 
'^  exists  by  express  enactment  under  the  code.  In  equity  the  au- 
thorities are  equally  clear.  CoUyer,  in  his  treatise,  says, 
(p.  162,)  "  the  account  which  a  court  of  equity  decrees  between 
partners  is  usually  consequent  upon  a  dissolution.^^  And  on 
page  168  it  is  laid  down  that  a  bill  will  lie  for  an  account,  before 
dissolution.  {See  also  Story^s  Eq.  Jur.  sec.  671,  and  note.) 
Judge  Story,  in  section  672,  explicitly  says,  that  such  a  bill  lies 
when  a  dissolution  has  taken  place.  The  action,  then,  was 
properly  brought.  The  complaint  in  this  case  sets  forth  a  part- 
nership, a  dissolution,  the  existence  of  unsettled  accounts,  and  a 
balance  in  favor  of  the  plaintiff ;  and  demands  an  accounting, 
and  judgment  for  the  balance.  This  shows  a  cause  of  action.  It 
is  not  a  question  here  whether  the  complaint  is  perfect,  aifd 
embraces  all  the  matters  necessary  for  a  final  account.  It  is 
only  a  question  whether  there  are  facts  enough  set  forth  to  show 
a  cause  of  action.  {See  the  Code,  sections  144  and  148.)  As 
to  any  objections  to  the  form,  or  any  defects  in  the  structure  of 
the  bill,  they  can  not  be  examined  here,  on  a  general  objection 
that  the  complaint  does  not  set  forth  facts  enough  to  constitute 
a  cause  of  action. 

n.  The  parties  having,  by  their  stipulation,  made  Mr.  Marsh 
a  referee  to  take  the  evidence  and  report  thereon,  as  though  he 
had  been  appointed  by  order  of  court,  no  objection  can  now  be 
taken  to  the  report,  on  the  ground  that  no  preliminary  decree 
that  the  parties  account  had  been  made.  This  stipulation  is 
evidence  that  the  whole  matter  in  issue,  embracing  the  state- 
ment of  the  accounts,  was  referred. 

III.  Did  the  referee  err  ? 

(1.)  I  think  he  was  right  in  refusing  to  dismiss  the  complaint, 
for  the  reasons  before  stated. 

(2.)  The  main  question  on  the  merits  arises  on  the  allegation 
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m  the  ansTfer,  that  the  plaintiff  received  large  sums  from  the 
persons  to  whom  the  stone  was  delivered,  and  as  the  defendant 
believed,  between  $1000  and  $2000,  besides  large  and  small 
soms  from  the  defendant.  Now  this  is  answered  in  the  reply 
by  denying  the  receipt  of  any  other  or  different  sums  from  per- 
sons to  whom  stone  was  delivered,  &c.,  than  cis  mentioned  in 
the  amended  complaint.  And  the  defendant  denies  the  receipt"^ 
of  any  other  or  greater  snms  than  are  mentioned  in  the  amended 
complaint.  Now  if  no  sums  are  mentioned  in  the  amended  com- 
plaint, then  none  are  admitted.  But  the  plaintiff  does  mention 
in  his  amended  complaint,  various  sums  paid  out,  that,  (except 
the  $114,21,  which  he  expressly  says  was  paid  out  of  his  private 
funds,)  are  here  admitted  to  have  been  received  of  persons  to 
whom  stone  was  delivered.  This  does  not  amoxmt  to  the 
$166,89,  the  footing  of  the  sums  proved  to  have  been  paid  out. 
But  suppose  this  entire  sum  is  admitted  to  have  been  received 
of  the  money  of  the  partnership,  then  nothing  will  be  due  the 
plaintiff,  on  account  of  money  paid  out  by  him.  There  is  still  a 
larger  sum  than  is  reported  by  the  referee,  shown  to  be  due  from 
the  defendant,  arising  on  the  balance  in  his  hands  over  what  he 
paid  out.  He  appears  to  have  received  from  the  firm,  over  and 
above  what  he  paid  out,  $937,53,  the  half  of  which  exceeds  tBe 
sum  reported  to  be  due. 

We  therefore  do  not  see  any  error  against  the  defendant,  in 
this  report.  To  justify  us  in  setting  a  report  aside,  we  must 
clearly  see  that  the  referee  has  done  injustice  to  the  defendant, 
who  objects  to  it.  It  is  not  for  every  error  which  he  makes 
that  a  report  will  be  set  aside ;  but  it  must  be  a  clear  and  de- 
cisive error,  by  which  the  defendant  has  been  injured. 

IV.  As  to  costs.  Judge  Willard,  in  Chraves  v.  Blanchard,  (4 
How.  Pr.  Rep.  800,)  has  decided,  in  a  well  reasoned  opinion, 
that  when  the  whole  cause  is  referred,  the  referee  has  the  right, 
and  it  is  his  duty,  to  decide  upon  the  question  of  costs.  Costs 
are  in  the  discretion  of  the  court;  {Code,  i  806 ;)  and  being  now 
in  the  discretion  of  the  referee,  we  would  not  supervise  his  decis- 
ion unless  upon  some  manifest  error.  We  do  not  see  any  such 
error.    The  defendant  denied  the  partnership,  and  refused  to 
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come  to  any  settlement  with  the  plaintiff,  or  do  any  thing  about 
it  I  say  this  because  such  is  substantially  the  ground  taken 
by  the  defendant  in  folio  159.  On  the  whole,  we  see  no  good 
reason  to  disturb  the  finding  of  the  referee.  We  think  justice 
has  been  done,  and  a  new  trial  is  denied. 

Judgment  affirmed,  and  new  trial  denied. 


Same  Term.    Before  the  same  Justices. 

Hill  &  Ballou  v.  Draper  and  others. 

In  the  year  1782  an  act  was  pasaed  by  the  legislatore  for  carrying  into  elfect 
the  acts  of  congressi  givrng  a  bounty  in  land  to  the  officers  and  soldiers  of 
the  New-Tork  line ;  and  devoting  a  certain  tract  of  land  to  that  object 
In  1788  the  legislature  imposed  on  the  patentees  of  the  lots  in  this  tract  the 
dnty  of  having  the  same  surveyed  by  the  surveyor  general,  at  their  own 
expense.  By  the  act  of  April  6, 1790,  it  was  made  the  dnty  ofthe  surveyor 
general  to  cause  each  township  to  be  surveyed  into  lots  containing  600  acres 
each,  and  fifty  acres  were  directed  to  be  surveyed  out  in  one  of  the  comers 
of  each  lot,  and  the  same  were  subjected  to  the  payment  of  48  shillings,  as 
a  compensation  for  the  surveyor's  services.  And  if  the  said  forty-eight 
shillings  should  remain  unpaid  for  two  years,  then  it  was  made  the  duty  of 
the  surveyor  general  to  sell  such  fifty  acres  at  public  vendue,  after  a  six 
weeks*  notice  thereof,  published  in  one  of  the  newspapers  of  the  state.  And 
the  act  declared  that  as  a  consequence  of  such  sale,  the  purchaser  should 
be  vested  with  the  fee  of  such  lands  by  a  deed  from  the  surveyor  general. 
In  an  action  in  the  nature  of  an  ejectment,  brought  by  persons  claiming 
under  a  deed  executed  by  the  surveyor  general,  upon  a  sale  made  by  him 
in  pursuance  of  the  above  statutes;  Bdd  that  it  was  necessary  for  the 
plaintiflb  to  prove  that  the  surveyor  general,  previous  to  selling  the  land, 
gave  six  weeks'  notice  of  the  sale,  by  a  publication  in  a  newspaper ;  and 
that  without  such  proof  the  action  could  not  be  maintained.  Gridlet,  P. 
X  dissented. 

Bdd  alsOf  that  the  fkct  of  such  notice  having  been  given,  conM  not  be  estate 
lished  by  the  recitals  in  the  surveyor  general's  deed ;  and  that  it  oould  not 
be  presumed,  on  the  ground  that  it  was  the  official  duty  of  the  surveyor 
general,  as  a  public  officer,  to  give  such  notice,  and  that  an  omission  to  do 
«>i  and  a  sale  by  him  without  notice,  would  be  a  great  dereliction  of  duty. 
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And  where  a  patent  was  issued  by  the  state,  to  a  soldier,  for  a  lot  of  600  acres, 
in  pursuance  of  the  statutes  above  mentioned,  Held  that  the  patentee  took 
the  whole  lot,  subject  to  the  lien  and  charge  upon  the  fifty  acres,  for  the 
benefit  of  the  surveyor  general ;  but  that  such  lien  could  be  enforced,  and 
the  title  of  the  patentee  defeated,  only  in  the  manner  prescribed  by  the 
statute. 

Bdd  Jurtkcr,  that  the  imposition  of  the  charge  upon  the  fifty  acres,  and  s 
conveyance  by  the  state  subject  thereto,  in  efie^  gave  the  state,  or  the 
surveyor  general,  a  mortgage  for  the  sum  charged ;  the  effect  of  the  trans- 
action being  precisely  what  it  would  have  been,  had  the  grantee  executed 
a  mortgage  for  that  sum,  authorizing  a  sale  in  the  manner  prescribed  by 
the  statute. 

A  recital  in  a  deed  is  only  evidence  of  the  recited  &cts  against  parties  and 
privies  in  blood,  in  estate  and  in  law.  It  is  not  evidence  against  strangers, 
nor  against  one  claiming  under  the  party  executing  the  reciting  deed,  by 
title  prior  thereto,  or  adversely  to  him,  but  only  against  those  claiming 
under  him  by  title  subsequent. 

The  presumption  that  public  officers  have  done  their  duty,  can  not  be  indulged 
to  the  extent  of  making  it  available  to  work  a  forfeiture  of  property,  or  a 
transfer  of  the  title  iVom  one  individual  to  another,  without  entirely  disre- 
garding principles  which  have  been  considered  as  well  settled,  and  which 
have  controlled  the  decisions  of  courts.     Per  Allen,  J. 

In  the  sale  of  the  property  of  individuals  by  an  officer,  under  a  statutory  or 
other  special  power,  there  is  no  jurisdiction  of  the  persons  and  subject  mat- 
ter, in  the  sense  in  which  that  term  is  used  in  reference  to  judicial  proceed- 
ings. It  is  more  analogous  to  a  proceeding  in  rem,  but  it  has  none  of  the 
characteristics  of  a  judicial  proceeding.  The  jurisdiction  or  power  of  the 
officer  to  sell,  only  vests  when  he  has  complied  with  all  the  pre-requisites  to 
the  sale.  The  power  to  sell  depends,  for  its  existence,  upon  such  com< 
pliance,  and  not  upon  the  existence  of  a  state  of  facts  which  authorize  him 
to  take  the  preliminary  steps  in  the  proceeding  to  sell.    Per  Allen,  J. 

In  an  action  of  ejectment,  defendants  who  are  in  possession  of  the  premises 
in  question  will  be  presumed  to  have  a  valid  title  thereto ;  and  the  plain- 
tiffii,  to  entitle  themselves  to  recover,  must  overcome  that  presumption,  by  . 
proving  title  out  of  the  defendants,  and  in  themselves.  They  must  recover, 
if  at  all,  on  the  strength  of  their  own  title,  and  not  on  the  defects  in  that 
of  the  defendant. 

The  possession  of  real  estate  is  prima  facte  evidence  of  the  highest  estate  in 
the  property,  to  wit,  a  seisin  in^ee. 

This  ^was  an  action  to  recover  the  possession  of  the  survey 
ifty  acres  in  the  northeast  corner  of  lot  No.  6  in  the  old  town- 
ship of  Lysander,  Oswego  comity.  On  the  trial,  the  plaintiff 
gave  in  evidence  a  deed  of  indenture,  bearing  date  on  the  16th 
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day  of  July,  1792,  executed  between  Simeon  De  Witt,  surveyor 
general  of  the  state  of  New-York,  of  the  first  part,  and  Abraham 
Hardenburgh,  of  the  second  part,  reciting  a  sale  to  said  Harden- 
burgh  of  the  premises  in  question,  after  giving  such  notice  of 
the  sale  as  was  required  by  the  act  under  which  the  sale  was 
made,  and  conveying  by  apt  words  the  premises,  by  virtue  of 
the  powers  vested  in -the  grantor,  by  the  acts  of  April  6th,  1790, 
and  of  the  22d  of  March,  1791.  A  regular  deduction  of  title 
was  proved  from  Hardenburgh  to  the  plaintiffs.  After  the 
plaintiffs  had  proved  the  defendants  in  possession,  they  rested 
their  cause.  The  defendants'  counsel  then  moved  for  a  nonsuit 
on  these  grounds.  1st.  That  it  was  not  proved  that  the  prem- 
ises had  ever  been  patented  by  the  state.  2d.  That  it  was  not 
proved  that  the  six  weeks'  notice  of  sale  had  been  given  by  the 
surveyor  general,  pursuant  to  the  act  under  which  the  sale  was 
made.  3d.  That  the  proof  showed  the  title  was  in  Ballou,  if  in 
either  of  the  plaintiffs,  and  not  in  Hill.  The  counsel  for  the 
plaintiffs  insisted  that  the  proof  was  prima  facie  sufficient  to 
sustain  the  action.  That  it  showed  title  from  the  state  to  the 
plaintiffs.  That  the  plaintiffs  were  not  required  to  show  that 
the  surveyor  general  published  notice  of  the  sale  ;  that  if  such 
notice  was  necessary  it  should  be  presumed  it  had  been  properly 
given.  That  at  least,  as  between  the  state  and  those  claiming 
under  the  deed  of  the  surveyor  general,  it  was  not  necessary  to 
prove  that  the  notice  of  the  sale  had  been  given  by  the  surveyor 
general.  But  his  honor  the  judge  ruled  and  decided  that  the 
plaintiffs  were  bound  to  prove  that  the  surveyor  general  gave 
the  six  weeks'  notice  of  the  sale  of  the  land,  pursuant  to  the  law 
authorizing  him  to  sell,  to  render  the  sale  and  deed  by  him 
valid ;  that  for  the  want  of  this  proof  the  plaintiffs  could  not 
maintain  the  action,  and  therefore  he  nonsuited  the  plaintiffs. 
The  plaintiffs  excepted ;  and  from  the  judgment  entered  at  the 
circuit  they  appealed  to  the  general  term. 

J,  A.  Spe^icer,  for  the  appellants.  I.  The  plaintiffs  proved  a 
perfect  chaiYi  of  title  to  the  premises  in  question,  from  Abraham 
Hardenburgh,  the  grantee  in  the  surveyor  general's  deed  to 
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themselves.  The  only  question  made,  is  whether  title  passed 
from  the  state  to  Hardenburgh,  on  the  16th  of  July,  1792.  II. 
The  surveyor  general  was  authorized  to  sell  and  convey  the 
premises,  whether  a  patent  had  issued  for  lot  No.  five  or  not. 
The  act  of  the  6th  of  April,  1790,  subjected  these  fifty  acres, 
then  owned  by  the  state,  to  the  payment  of  forty-eight  shillings 
to  the  surveyor  general,  absolutely.  If  this  remained  unpaid, 
for  the  term  of  two  years  after  the  issuing  of  the  patent  for  the 
lot,  then  the  surveyor  general  could  sell.  (2  Greetd.  Laws^ 
832,  i  4.)  The  act  of  the  22d  of  March,  1791,  authorized  the 
surveyor  general  to  sell,  if  the  said  amount  was  not  paid  by  the 
first  day  of  July,  1792,  notwithstanding  any  thing  contained  in 
the  former  act  to  the  contrary.  (2  Greenl.  Laws,  368,  §  6.) 
It  was,  therefore,  in  no  respect  necessary,  that  the  plaintiffs 
should  prove  that  the  patent  had  been  issued  for  the  lot. 
(2  Wend.  537.)  III.  The  plaintiffs  were  not  required  to  prove 
that  .the  surveyor  general  published  a  notice  of  the  sale.  He, 
in  making  it,  was  acting  as  the  agent  of  the  state,  enforcing  a 
lien  created  by  it  upon  its  own  property  for  its  own  benefit. 
This  is  not  a  case  in  which  the  state  or  its  agent  was  proceeding 
in  derogation  of  the  common  law  to  divest  a  citizen  of  his  prop- 
erty. It  is  the  case  of  the  state,  selling  its  own  property,  by 
its  own  duly  constituted  agent,  and  the  sole  question  is — Did 
title  pass  to  its  vendee  7  In  such  a  case,  the  law  presumes  that 
a  public  ofBcer  did  his  duty  ;  that  the  prerequisites  prescribed 
by  law  to  granting  land  by  deed  or  patent,  were  complied  with. 
The  deed  and  its  recitals  are  certainly  prima  facie  evidence 
that  the  surveyor  general  did  his  duty,  and  gave  the  proper 
notice.  (19  John.  345,  347.  12  Wheatm,  64,  69,  70.  1  J.  J. 
Marsh.  447,  450,  451.  8  Monroe,  211.  8  Gill  ^  John.  859. 
1  Cowen  ^  HiWs  Notes,  296,  297,  and  cases  there  cited.) 
IV.  Concede  that  the  surveyor  general  sold  without  giving  no- 
tice as  directed,  and  the  purchaser  paid  his  money  to  the  state 
an^  took  the  deed — we  submit  that  he  took  good  title,  certainly 
as  against  the  state.  (1.)  Because  the  act  of  the  legislature 
makes  the  deed,  not  the  sale,  of  the  surveyor  general,  vest  the 
title  in  the  purchaser.  (2.)  Because  the  state  having  clothed 
Vol.  X.  68 
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its  agent  urith  power  to  sell,  and  having  received  the  proceeds 
of  the  sale,  is  estopped  from  alledging  that  the  sale  is  void  be- 
cause the  agent  did  not,  in  all  respects,  comply  with  its 
directions,  as  to  the  manner  of  making  the  sale.  V.  The  law 
made  no  provision  for  preserving  the  evidence  of  the  manner 
of  the  sale.  Its  language  seems  to  import  that  the  deed  alone 
should  vest  and  be  sufficient  evidence  of  title  in  the  purchaser. 
To  require  any  thing  more,  would  be  equivalent  to  invalidating 
all  these  sales  by  the  surveyor  general. 

iJ.  H.  Tyler^  for  the  respondents'.  The  ruling  of  the  judge 
at  the  circuit  was  right,  and  the  plaintiffs  were  properly  non- 
suited. The  object  of  surveyor  general's  sale  was  to  divest  the 
soldier  of  his  title,  acquired  under  the  laws  and  resolutions  of 
the  legislature,  and  consequently  the  statute  authority  to  sell, 
should  be  proved  to  have  been  strictly  complied  with.  The  re- 
cital in  the  surveyor  general's  deed,  that  notice  of  sale  had  been 
given,  is  no  evidence,  and  such  was  not  pretended  on  the  trial  ; 
and  the  fact  of  the  six  weeks'  notice  should  have  been  proved. 
{Varick  ^  al.  v.  Tollman,  2  Barh.  S.  C.  Rep,  118,  and  the 
authorities  therein  cited.  Jackson  v.  OltZj  2  Wend.  R.  537, 
and  the  laws  therein  cited.)  The  nonsuit  as  to  the  plaintiff 
Hill,  was  properly  granted,  if  not  as  to  both  plaintiffs,  and 
should  be  affirmed  by  the  court.    {Code  of  Procedure,  §  880.) 

Allen,  J.  The  defendants  in  possession  of  the  disputed 
premises,  are  presumed  to  have  a  valid  title  thereto,  and  the 
plaintiffs,  to  entitle  themselves  to  recover,  must  overcome  that 
presumption  by  proving  title  out  of  the  defendants,  and  in  them- 
selves. They  must  recover,  if  at  all,  on  the  strength  of  their 
own  title,  and  not  on  the  defects  in  that  of  their  adversary. 
{Roe  V.  Harvey,  4  Binney,  2487.  1  Ch.  PI.  189.  Smith  r. 
LorUlard,  10  John.  339.  People  v.  Leonard,  11  Id.  504. 
Best  on  Presumptions,  87.  Cowen  6f  HilPs  Notes,  295,  358, 
854.)  The  possession  of  real  estate  is  prima  fade  evidence  of 
the  highest  estate  in  the  property,  to  wit,  a  seisin  in  fee. 
{Jayne  v.  Price,  5  Taunt.  826)    The  presumption  therefore. 
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is  that  the  defendants  are  in  possession  under  the  title  derived 
from  the  state,  through  the  soldier  to  whom  the  lot  was  awarded 
in  pursuance  of  the  laws  of  the  state  ;  that  being  the  only  way 
in  which  such  seisin  could  be  acquired.  There  is  no  direct 
evidence  that  a  patent  was  in  fact  issued  by  the  state,  and  de- 
livered to  the  soldier  or  other  person  entitled,  but  it  is  admitted 
that  the  premises  in  question  are  a  part  of  the  tract  of  land  set 
apart  by  the  state,  and  known  as  military  bounty  land,  and  con- 
stitute that  part  of  lot  number  five,  in  the  military  township  of 
Lysander,  commonly  known  as  the  survey  fifty  acres,  being  fifty 
acres  set  apart  in  one  corner  of  the  lot,  and  charged  with  the 
payment  of  forty-eight  shillings  for  the  expenses  of  the  survey. 
The  title  sought  to  be  established  by  the  plaintiff  is  based  upon 
the  theory,  which  is  doubtless  true  in  fact,  that  a  patent  had 
issued  for  the  lot  before  the  sale  of  the  surveyor  general,  under 
which  they  claim  title.  It  is  not  claimed  that  if  the  title  was 
in  the  state  at  the  time  of  the  pretended  sale,  the  surveyor  gen- 
eral had  any  authority  to  sell  any  part  of  it.  He  had  no  such 
power  in  respect  to  the  land  of  the  state.  The  charge  upon  the 
lot,  for  which  the  fifty  acres  were  sold  as  is  alledged,  was  for  the 
expense  of  subdividing  and  marking  the  townships  into  lots,  the 
better  to  enable  the  several  persons  entitled,  to  locate  their 
respective  rights.  By  law,  the  surveyor  was  first  directed  to  lay 
out  as  many  townships  as  would  satisfy  the  claims  of  persons 
entitled  to  bounty,  and  to  make  a  map  of  each  township,  dividing 
the  same  into  one  hundred  lots.  (2  CfreenL  Laws,  281,  §§  1,  2.) 
The  commissioners  of  the  land  office  were  then  directed,  after 
determining  the  claims  of  persons  entitled,  and  which  were  to 
be  presented  by  the  first  of  July,  1790,  to  assign  the  lands  by 
ballot  to  the  several  persons  entitled  to  the  same,  and  immedi- 
atcly  thereafter  to  issue  the  patents.  (2  Gfreenl.  Laws,  282, 
a  3  and  seq.  Id.  382,  §  1.)  And  it  was  made  the  duty  of  the 
commissioners,  after  completing  the  balloting,  to  direct  the  sur- 
veyor general  to  survey,  the  outlines  of  the  townships  at  the 
expense  of  the  state.  (2  GreenL  Laws,  284,  §  7.  Laws  (j/'1789, 
ch.  44.)  By  the  act  of  April  6, 1790,  (2  Oreenl  Laws,  332,  §  8,) 
it  was  made  the  duty  of  the  surveyor  general  to  cause  each  of 
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Bidd  townships  to  be  subdivided  into  lots  of  six  hundred  acres 
each,  and  by  sec.  4  the  expenses  of  this  survey,  to  the  amount 
of  forty-eight  shillings,  were  charged  upon  fifty  acres  in  one 
corner  of  each  lot,  known  since  as  the  survey  fifty  acres ;  and 
the  surveyor  general  was  authorized  in  case  such  sum  should 
remain  unpaid  for  two  years  after  the  issuing  of  the  patents,  to 
B6ll  the  same  at  public  vendue  after  giving  six  weeks'  notice. 
By  the  act  of  March  22, 1791,  (2  Greerd.  Laws,  369,  §  6,)  the 
Bale  was  authorized  to  be  made  in  case  the  sum  thus  c)iarged 
remained  unpaid  on  the  first  of  July,  1792. 

The  plaintiffs  claim  title  in  virtue  of  a  sale,  by  the  surveyor 
general,  under  the  acts  referred  to,  to  pay  this  forty-eight 
shillings.  The  soldier  under  whom  the  defendants  must  be  pre- 
sumed to  hold,  took  the  whole  lot,  including  the  fifty  acres,  sub- 
ject to  the  defeasance  in  respect  to  this  fifty  acres.  {Per  Marcy, 
J.  Jackson  v.  Oltz,  2  Wend.  640.)  His  title  could  only  be 
defeated  by  proceedings  under  and  in  pursuance  of  the  statute, 
and  the  only  material  question  is,  whether  the  plaintiffs  have 
shown  the  title  thus  defeated. 

The  surveyor  general  was  only  authorized  to  sell  upon  a 
notice  of  six  weeks.  This  notice  was  required  for  the  benefit  of 
the  parties  interested,  and  was  (Resigned  to  protect  their  rights ; 
and  a  sale  without  such  notice  would  have  been  clearly  void.  It 
is  not  disputed  that  every  requirement  of  the  statute  affecting 
the  substantial  rights  of  the  parties,  must  be  complied  with,  in 
order  to  divest  the  title  to  property,  and  transfer  it  from  one 
party  to  another  under  a  statutory  authority.  {Denning"  v. 
Smith,  8  John.  Ch.  332,  344.    Stead  v.  Course,  4  Cranch,  403.) 

Upon  the  trial  no  evidence  was  given,  or  offered,  that  the  notice 
of  the  time  and  place  of  sale  of  the  premises  in  question  had 
been  given,  as  required  by  the  statute.  It. was  and  still  is 
claimed  on  behalf  of  the  plaintiffs,  that  if  such  notice  was  not 
given,  it  devolved  upon  the  defendants,  in  the  defense  of  their 
possession,  to  show  it ;  that  is,  that  it  devolved  upon  a  party  in 
possession,  and  being  prima  facie,  the  owner,  to  establish  the 
fact,  when  called  upon  in  an  action  of  ejectment,  that  his  title 
has  not  been  divested  in  any  one  of  the  m^ny  ways  in  which  he 
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might  have  lost  it ;  that  in  favor  of  a  party  out  of  posses- 
sion, and  seeking  to  obtain  it,  everything  will  be  presumed,  at 
the  expense  of  the  prima  facie  OTmer  in  actual  possession.  The 
only  reason  urged  for  this  rule,  so  different  from  the  ordinary 
rules  by  which  courts  of  justice  have  been  governed  in  passing 
upon  adverse  claims  to  property,  is  that  the  plaintiffs  and  those 
under  whom  they  claim,  have  made  no  entry  or  claim  under  their 
deed  from  the  time  it  was  given  in  1792,  nearly  sixty  years,  and 
by  reason  of  the  lapse  of  time,  have  not  now  the  means  of  showing 
aflSrmatively  that  the  statutory  requirements  were  complied  with. 
And  to  obviate  this  alledged  hardship,  they  merely  ask  the  party 
in  the  peaceable  possession  to  relieve  them  of  this  burthen  by 
proving  a  negative,  a  thing  difficult  at  all  times,  and  which  is 
not  rendered  less  difficult  by  this  lapse  of  time  which,  it  is 
claimed,  presses  so  hard  upon  the  plaintiffs,  with  whom  is  the 
affirmative  upon  this  question.  It  is  claimed  also  that  by  the 
surveyor  general's  deed,  and  by  the  recitals  in  that  deed,  the 
fact  that  the  requisite  notice  of  sale  was  given,  is  prima  facie 
established.  And,  secondly,  if  the  recitals  in  the  deed  are  not 
evidence  of  the  fact,  it  should  be  presumed,  inasmuch  as  it  was 
the  official  duty  of  the  surveyor  general,  a  public  officer,  to  give 
such  notice,  and  an  omission  to  do  so,  and  a  sale  by  him  without 
the  notice,  would  have  been  a  gross  dereliction  from  duty.  These 
grounds  will  be  briefly  examined,  but  first  I  will  refer  to  Jackson 
V.  Oltz,  (2  Wend.  537,)  which  was  cited  and  relied  upon  by  the 
plaintiff's  counsel,  as  an  authority  entitling  him  to  recover  in  this 
action,  upon  the  evidence  adduced.  In  that  case  the  defendant 
was  in  possession,  claiming  title  under  a  surveyor  general's 
deed,  and  the  only  question  made  upon  the  trial,  or  upon  the 
argument,  was,  whether  the  six  weeks'  notice  could  be  given, 
and  commence  running  before  the  time  at  which  the  premises 
could  by  law  be  sold,  and  the  court  held  that  it  could.  The 
question  now  made,  was  not  made  or  considered  in  that  case, 
and  the  case  is  no  more  authority  upon  the  point  now  before  us 
than  any  other  reported  case  in  which  no  allusion  is  made  to  it, 
or  to  any  principle  bearing  upon  it.  Judge  Marcy  says,  "  The 
deed  executed  by  the  surveyor  general  recites  that  notice  was 
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given  pursuant  to  the  act  of  1790  f  but  tho  effect  of  that  recital 
as  evidence  of  the  fact  is  not  considered  or  alluded  to,  and  the 
reference  to  the  recital  is  for  another  purpose. 

I.  In  order  to  sustain  the  proposition  that  the  recitals  in  the 
deed  are  evidence  against  the  defendants,  a  privity  of  estate 
must  be  shown  connecting  them  with  the  title  under  the  deed. 
A  recital  does  not  bind  strangers,  or  those  who  claim  by  title 
paramount.  Neither  does  it  bind  persons  claiming  by  an  ad- 
verse title,  or  persons  claiming  from  the  parties  by  a  title  ante- 
rior to  the  da,te  of  the  reciting  deed.  {Per  Story,  J.,  Cairn  v. 
Jackson,  4  Peters,  183.  Crane  v.  L^sees  of  .Morris,  6  Id. 
611.)  In  the  case  before  us  there  is  no  evidence  that  the  de- 
fendants are  in  any  way  connected  with,  or  take  under,  or  in 
aubordination  to,  the  surveyor  general's  deed,  or  under  a  grant 
from  the  state  subsequent  to  that  deed.  On  the  contrary,  their 
claim  is  by  title  paramount,  to  wit,  from  the  state  to  the  soldier. 
(Penrose  v.  Griffith,  4  Binn,  281.  Greenl.  Ev.  §§  23,  24,  25, 
189,  211.)  The  recital  in  a  deed  is  only  evidence  of  the  recited 
facts  against  parties  and  privies  in  blood,  in  estate  and-  in  law. 
It  is  not  evidence  against  strangers,  nor  against  one  claiming 
under  the  party  executing  the  reciting  deed,  by  title  prior  thereto 
or  adversely  to  him,  but  only  against  those  claiming  under  him 
by  title  subsequent.  Hence,  recitals  of  certain  mesne  convey- 
ances, contained  in  a  patent  from  the  commonwealth  to  A.  were 
held  not  evidence  of  those  conveyances,  against  B.  who  claimed 
under  a  warrant  from  the  commonwealth  prior  to  the  patent. 
(Penrose  v.  Griffith,  supra,  Cowen  ^  HilTs  Notes,  1235, 
note  869,  and  cases  cUed.)  In  Sharp  v.  Spier,  (4  H'M,  76,) 
which  was  an  aetion  of  ejectment  in  which  the  defendant  claimed 
under  a  sale  by  the  city  of  Brooklyn,  in  pursuance  of  a  power 
conferred  upon  that  city  to  sell  lands  for  taxes  unpaid  thereon, 
it  was  held  that  the  recitals  in  the  deed  of  conveyance  by  the 
public  officers,  upon  a  tax  sale,  were  no  evidence  of  the  recited 
facts.  Bronson,  J.  says,  ''  The  recitals  in  the  conveyance  are 
not  evidence  against  the  owners  of  the  property,  but  the  fact 
recited  must  be  established  by  proofs  aliunde ;"  and  this  was 
aaid  of  a  deed  under  which  a  party  in  possession  sought  to  de- 
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fend  Ids  possession,  and  not  in  relation  to  a  deed  sixty  years 
old,  and  under  which  no  entry  or  claim  had  been  made.  This 
remark  is  quoted  and  approved  by  Gridley,  J.  in  Varick  t. 
Tallmany  (2  Barh,  Sup,  C  Rep.  115,)  and  applied  to  the 
recitals  in  a  deed  from  the  comptroller  upon  a  tax  sale  by  the 
state.  The  same  question  was  raised  in  Williams  v.  PeyttnCs 
Lessee^  (4  Wheat  77,)  and  it  was  held  in  that  case  that  the 
recitals  in  the  marshal's  deed  were  not  prima  facie  evidence  of 
the  recited  facts,  and  that  proof  of  every  requisite  step  must  be 
shown  independently  of  the  recitals  in  the  deed  of  conveyance. 
This  case  and  its  principles  were  affirmed  in  7  Cowen,  88,  and 
in  the  opinion  of  Gridley,  J.  before  referred  to.  The  title  to 
the  entire  lot,  passed  from  the  state  to  the  patentee,  subject 
only  to  a  defeasance  in  the  nature  of  a  lien  or  charge  upon  the 
fifty  acres  in  dispute,  of  forty-eight  shillings,  for  the  benefit  of 
the  surveyor  general,  to  be  enforced  in  the  manner  prescribed. 
The  surveyor  generaPs  claim  was  in  the  nature  of  a  mortgage, 
with  a  special  power  to  sell  the  mortgaged  premises,  upon  taking 
certain  preliminary  steps ;  and  I  have  no  hesitation  in  holding 
that  the  recital  in  his  deed  is  not  prima  facie  evidence  of  these 
preliminary  proceedings,  but  that  they  should  be  proved  cUiunde, 

The  recitals  in  a  deed  given  by  the  attorney  general  upon  the 
foreclosure  of  a  mortgage  to  the  state,  and  the  sale  of  the  mort- 
gaged premises  would  not  be  evidence  against  the  owner  of  the 
premises,  of  the  truth  of  the  recitals,  and  why  should  the  reci- 
tals in  this  deed  ?  If  this  position  in  relation  to  the  recitals  in 
the  deed  of  the  surveyor  general  can  be  sustained,  it  must  be 
upon  the  ground  of  the  presumption,  which  is  claimed  to  attach 
to  his  acts  as  a  public  officer,  and  this  brings  me  to  an  examina- 
tion of  the  point  made  upon  this  branch  of  the  case,  by  the 
plaintiffii'  counsel,  which  is  in  the  following  words  : 

*  II.  The  plaintiffs  were  not  required  to  prove  that  the  sur- 
veyor general  published  a  notice  of  the  sale.  He,  in  making  it, 
was  acting  as  the  agent  of  the  state,  enforcing  a  lien  created  by 
it  upon  its  own  property  for  its  own  benefit.  This  is  not  a  case 
in  which  the  state,  or  its  agent,  was  proceeding  in  derogation  of 
I3ie  common  law  to  divest  a  citizen  of  his  property.    It  is  the 
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oase  of  the  state  selling  its  own  property  by  its  own  duly  con- 
stituted agent,  and  the  sole  question  is,  did  title  pass  to  its 
vendee  ?  In  such  a  case  the  law  presumes  that  a  public  officer 
did  his  duty,  that  the  pre-requisites  prescribed  by  law,  to 
granting  land  by  deed  or  patent,  were  complied  with.  The 
deed  and  its  recitals  are  certainly  prima  facie  evidence  that 
•the  surveyor  general  did  his  duty  and  gave  the  proper  notice." 
I  have  stated  the  plaintiff's  proposition  in  his  own  words,  that 
it  may  be  the  more  readily  examined.  It  will  be  seen  that  he 
does  not  claim  that  any  presumption  attaches  in  favor  of  the 
regularity  of  the  acts  of  a  public  officer,  by  which  a  forfeiture 
or  loss  of  property  is  to  ensue  to  an  individual.  This  was  not, 
however,  the  limit  of  the  claim  upon  the  argument,  but  in  the 
printed  points  this  presumption  is  urged,  for  the  reason  that  the 
surveyor  general  was  acting  as  the  agent  of  the  state  in  the  dis- 
posal of  the  property  of  the  state.  He  assumes  that  the  title  of 
this  fifty  acres  has  never  passed  from  the  state.  It  is  true  he 
speaks  of  enforcing  a  lien  of  the  state,  ^'  created  by  it  upon  its 
own  property  for  its  own  benefit,"  I  do  not  perceive  how  this 
could  well  be,  or  why,  if  the  state  owned  the  fifty  acres,  it 
should  create  a  lien  upon  it  for  the  payment  to  themselves  of 
forty-eight  shillings.  But  this  is  not  material.  The  whole 
proposition  is  based  upon  the  assumption  that  the  state  was  the 
owner  of  the  fifty  acres,  and  sold  it  by  its  agent,  for  its  own 
benefit.  If  this  is  so,  I  am  not  prepared  to  say  that  a  third 
person  can  insist  upon  the  want  of  a  notice  of  the  sale,  which  in 
that  case,  would  only  be  for  the  benefit  of  the  state.  The  facts, 
however,  do  not  support  the  theory.  The  title  did  pass  to  the 
patentee,  subject  only  to  this  lien  and  charge  for  the  benefit  of 
the  surveyor  general,  and  not  for  the  benefit  of  the  state,  and 
this  lien  could  only  be  enforced  in  the  manner  prescribed  by  the 
instrument  by  which  it  was  created. 

The  imposition  of  this  charge,  and  the  conveyance  by  the 
state  subject  thereto,  in  effect  gave  the  state  or  the  surveyor 
general  a  mortgage  for  the  sum  charged,  and  the  effect  of  the 
transaction  is  precisely  what  it  would  have  been  had  the  grantee 
ezeoated  a  mortgage  for  that  sum,  authorizing  a  sale  in  the  xoan- 
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ner  prescribed  by  the  statute.  An  examination  of  the  statutes 
before  mentioned,  and  a  reference  to  Jackson  y.  Oltz^  demon- 
strates the  correctness  of  this  position.  Without  remarking 
further  upon  the  form  of  the  proposition  advanced  by  the 
plaintiff's  counsel,  I  will  proceed  to  consider  the  ground  ac- 
tually taken  upon  the  argument,  and  will  refer  to  the  authorities 
cited  in  its  support.  It  was  urged  that  when  an  act  was  required 
to  be  done  by  one,  the  omission  of  which  would  make  him  guilty 
of  a  criminal  neglect  of  duty,  the  law  presumes  the  affirmative, 
and  throws  the  burthen  of  proving  the  negative  on  the  party 
who  insists  upon  it,  and  that  it  would  have  been  a  criminal  neg- 
lect of  duty  on  the  part  of  the  surveyor  general  to  have  sold 
without  notice,  and  therefore  the  notice  will  be  presumed.  My 
impression  is  that  an  omission  of  the  officer  to  give  the  notice 
would  not  have  been  a  criminal  neglect  of  duty,  within  the  prin« 
ciple  referred  to,  and  would  not  have  subjected  him  to  any  pen- 
alty. The  counsel  cited  to  this  proposition,  19  John.  845-7. 
12  Wheat.  64-69, 70.  IJJ  Marshall,  447, 450, 1.  8  Minor, 
211.  8  GiU  4*  John.  359,  and  cases  died  in  Cowen  4*  Wta 
Notes,  296,  7. 

The  case  of  Hartwell  v.  JRoo^,  (19  John.  845,)  was  an  action 
against  a  deputy  sheriff  for  taking  and  carrying  away  certain 
property,  and  the  court  held  that  under  the  circumstances  of  that 
case  they  would  presume  a  levy  by  virtue  of  an  execution  during 
its  life,  under  which  the  defendant  took  and  sold  the  property ; 
the  defendant  in  the  execution  having  no  other  property  liable 
to  execution.  The  case  cited  from  12  Wheat.  64,  was  an  action 
by  the  United  States  Bank  upon  a  bond  given  for  the  faithful 
performance  of  the  official  duties  of  one  of  its  cashiers,  and  the 
question  was  upon  the  presumption  of  the  acceptance  of  the 
bond  by  the  directors,  in  the  absence  of  any  record  of  such  act 
by  them.  Wallace  v.  MaxweU,  (1  J.  J.  Marshall,  147,)  was 
an  action  of  ejectment  involving  a  question  of  boundaries.  No 
question  was  made  upon  the  validity  of  acts  of  public  officers. 
The  court  say,  incidentally,  in  reference  to  the  government  sur- 
veys of  the  two  tracts  of  land,  both  parties  claiming  under  the 
state  by  grant ;  <<  it  is  admitted  that  the  legal  presumption  iS| 

Vol.  X.  69 


40$  OASEB  IN  LAW  ASD  EQUITT  [Jak.  • 


Hill  V.  Draper. 


that  the  snrveyor,  register,  governor,  and  secretary  of  state 
haye  done  their  duty  in  regard  to  the  several  acts  necessary  to 
be  performed  by  them  in  granting  lands,  and  therefore,  surveys 
and  patents  shonld  always  be  received  as  prima  facie  evidence 
of  correctness ;"  and  they  add,  '^  but  farther  we  can  not  go." 
The  court  were  speaking  of  the  acts  of  the  public  agents  in 
respect  to  the  public  property. 

Judge  Gridley,  in  Varick  v.  Tollman^  disposes  of  this  case, 
and  shows  its  inapplicability  to  a  case  like  the  present,  and  saya 
the  court  were  speaking  of  the  acts  of  the  agents  of  the  govern- 
ment, and  the  remarks  did  not  apply  '^  to  a  proceeding  wherein 
the  government  was  acting  by  its  agents  in  hostility  to,  and 
with  the  view  of  subverting  the  title  of  an  individual  who  had 
by  independent  evidence  established  a  legal  title  in  himself." 
ERdcman  v.  Skinner,  (3  Monroe,  211,)  fully  sustains  the  posi- 
tion taken  in  behalf  of  the  plaintiffs.  In  that  case  the  question 
was  upon  the  validity  of  a  title  derived  under  a  sale  for  taxes, 
and  the  court  say,  '^  From  the  fact  of  his,  (the  register,)  having 
eonveyed,  therefore,  we  must  presume,  prima  facie,  that  every 
thing  was  done  by  the  register  which  was  incumbent  upon  him 
to  do;  and  were  his  deed  to  state  that  those  things  had  been 
done>  the  legal  effect  of  the  statement  would  be  no  more."  To 
tibia  proposition  no  authorities  are  cited,  or  arguments  adduced, 
and  it  is  directly  in  conflict  with  the  decisions  of  the  United 
States'  courts  and  the  courts  of  other  states,  and  is  so  conceded 
Vj  the  same  court  in  Terry  v.  Bright,  same  volume,  page  270, 
where  they  follow  the  decision  of  the  supreme  court  of  the 
United  States  in  passing  upon  a  title  under  a  marshal's  sale 
fer  a  UniM  States  tax,  because  the  decision  of  that  court  in 
■noh  a  case  was  binding  upon  them,  at  the  same  time  saying 
&WP  deeision  of  a  like  question  under  the  state  laws  would  be 
different  Harrison  v.  Barnes,  (8  Gill  4*  J^Ati.  859,)  is  simply 
to  the  effidot  that  a  party  in  maldng  title  under  a  sheriff's  sale 
upon  an  execution,  need  not  prove  that  notice  of  such  sale  has 
been  given  by  the  sheriff.  The  cases  cited  in  Cowen  &  Hill's 
Kotes,  at  the  pages  referred  to,  add  nothing  to  those  selected 
bcm  them,  and  particularly  referred  to  by  the  counsel,  the  prin- 
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dples  decided  in  which  I  have  briefly  stated,  and  it  will  be  seen 
that  with  the  exception  of  the  case  from  3  Monroe,  they  come 
far  short  of  sustaining  the  doctrine  contended  for.  And  a 
cursory  examination  of  cases  in  which  the  principle  was  directly 
inyolved  or  so  connected  with  the  questions  decided  that  it  waa 
necessarily  considered  and  passed  upon,  will  demonstrate  that 
the  presumption  claimed  in  favor  of  the  acts  of  public  officers 
can  not  be  indulged  to  the  extent  of  making  it  available  to  work 
a  forfeiture  of  property,  or  a  transfer  of  the  title  from  one  indi- 
vidual to  another,  without  entirely  disregarding  principles  wbidi 
have  been  considered  as  well  settled,  and  which  have  controlkd 
the  decisions  of  court. 

The  maxim,  Omnia  presumunter  rite  et  solemniier  esse  oc^o, 
has  been  applied  to  acts  of  a  judicial  and  official  character  when 
necessary  to  sustain  the  judgments  of  courts,  and  protect  officers 
£rom  penalties  and  forfeitures,  and  in  like  cases  it  has  been 
applied  to  acts  of  individuals,  and  especially  in  cases  in  whieh 
the  officer  or  individual  was  prosecuted  for  omission  of  duty.  In 
these  cases  it  has  been  held  that  some  evidence  of  neglect  of  duty 
must  be  given.  ( Williams  v.  East  India  Company,  8  Etut,  192. 
King  V.  Hawkins,  10  Id.  211.)  Best,  in  his  treatise  <hi  pre* 
sumption  of  law  and  fact,  has  in  a  concise  and  orderly  manner 
considered  this  maxim  in  connection  with  the  decisions  and  prin- 
ciples upon  which  it  is  based,  and  neither  in  Ids  treatise,  nor  in 
any  case  cited  or  referred  to  by  him,  do  I  find  that  it  has  been 
applied  in  a  case  like  the  present,  and  the  presumption  in  favor 
of  the  performance  of  duty,  he  says,  is  only  entertained  when  a 
breach  of  duty  would  be  an  actual  violation  of  the  law.  {Best 
on  Presumption,  65,  74,  et  seq.)  The  statutes  of  this  state 
have  regulated  the  proceedings  of  sheriffs  in  sales  of  real  estate 
upon  execution,  and  have  imposed  a  heavy  penalty  for  an  omis- 
sion to  give  the  requisite  notice,  and  have  provided  that  an 
omission  to  give  the  notice  shall  not  affect  the  sale,  and  that  his 
certificate  of  sale  shall  be  received  as  presumptive  evidence  of 
the  &cts  therein  contained.  (2  R.  S.  869,  §i  87, 40, 44.)  So  that 
the  question  made  in  this  case  is,  by  careful  legislationi  obTiated 
in  those  cases. 
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On  referring  to  the  cases  which  will  he  cited,  it  will  he 
ohseryed  that  in  some  of  them  stress  is  laid  upon  the  fact  that 
possession  has  or  has  not  heen  in  accordance  with  the  deed  or 
act  sought  to  he  established,  and  presumptions  have  been  enter- 
tained in  favor  of  the  deed  or  act,  or  not,  as  the  possession  has 
been  consistent  or  inconsistent  with  such  deed  or  act,  and  it  may 
be  remarked  here,  that  in  the  case  before  us,  the  parties  now 
claiming  under  the  deed,  offered  no  evidence  of  claim  or  entry 
under  it.  For  sixty  years,  we  are  authorized  to  say,  they  have 
held  their  deed  but  made  no  claim  under  it.  If,  under  such  cir- 
cumstances, we  were  at  liberty  to  indulge  presumptions,  they 
would  be  unfavorable  to  the  validity  of  the  deed.  In  the  Kif^ 
y.  Hastingjield,  (2  M,  ^  S,  558)  the  court  held  that  upon  an 
indictment  against  the  parish  of  H.  for  not  repairing  a  highway, 
an  award  made  by  commissioners  under  an  inclosure  act  which 
awarded  the  highway  to  be  in  a  different  parish,  was  not  admis- 
sible evidence  for  the  defendants,  without  showing  that  the  com- 
missioners had  given  the  previous  notice  required  by  the  act, 
before  they  ascertained  the  boundaries ;  it  appearing  that  the 
usage  had  not  been  pursuant  to  the  award.  The  King  v.  Cooke^ 
{Cawp.  26,)  is  a  leading  case  upon  this  subject,  and  in  that  case 
the  question  arose  upon  certiorari,  and  the  court  held  that  when 
by  statute  a  special  authority  was  delegated  to  particular  per- 
sons, respecting  the  property  of  individuals,  it  must  be  strictly 
pursued,  and  appear  to  be  so  upon  the  face  of  the  proceedings, 
and  quashed  the  order  because  its  regularity  did  not  JBippear. 
In  Hubley  v.  Ket/ser,  (2  Penrose  ^  Watts,  496,)  the  supreme 
court  of  Pennsylvania,  after  holding  that  by  the  peculiar 
phraseology  of  the  statute  under  which  the  deed  then  under  con- 
sideration was  given,  the  deed  did  confer  a  title  without  proof  of 
any  requisite  except  those  named,  say  :  '^  It  must  also  be  under- 
stood that  by  the  uniform  decision  of  the  supreme  court  on  former 
acts  the  sale  was  void,  for  any  and  every  failure  of  proof  that 
every  step  was  precisely  according  to  law :  what  was  not  proved 
to  be  strictly  regular  in  every  part  was  void."  In  Wcddron  v. 
Tuttle,  (3  N.  H.  Rep.  840 ;  4  Id.  71,)  the  plaintiff  in  1825  brought 
ejectment,  claiming  title  under  a  deed  upon  a  collector's  sale  for 
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taxes  given  in  1782,  and  among  other  things  proved  that  imme* 
diately  after  the  sale  he  ran  out  the  land,  afterwards  frequently 
entered  upon  it  for  wood,  and  upon  the  trial  the  court  instrueted 
the  jury  that  it  was  competent  for  them  to  presume  from  the 
length  oi  time  since  the  execution  of  the  deed  to  the  plaintiff, 
and  his  occupancy  of  the  lot,  that  all  aots  and  proceedings  had 
been  duly  had  and  done  which  were  necessary  to  give  validity 
to  the  deed,  and  the  jury  found  a  verdict  for  the  plaintiff.  A 
new  trial  was  granted  by  the  court  in  banc,  that  court  saying, 
'^  He  who  rests  his  claim  to  land  upon  the  legality  of  such  a  title 
must  show  affirmatively  that  the  law  of  the  land  has  been  sub- 
stantially pursued  in  the  sale."  *  *  '^  In  all  cases  enough  of 
the  proceedings  should  be  shown  to  render  it  not  improbable 
that  the  proceedings  may  have  been  regular,  and  then  long  and 
quiet  possession  may  be  left  to  a  jury  as  evidence  of  particular 
facts,  the  ordinary  proof  of  which  is  not  to  be  found." 

The  court  of  appeals  of  Virginia,  in  NcUk^s  RepresentcUives 
V.  Fenwickj  (4  Rand.  585,)  decided  that  when  a  naked  power  is 
given  by  law  to  an  officer  or  other  person,  it  must  be  strictly 
pursued,  especially  if  by  such  proceedings  the  estates  or  rights 
of  others  may  be  forfeited  or  lost,  and  that  it  devolves  on  him 
who  claims  a  right  under  the  exercise  of  such  power  to  show 
that  it  was  in  all  respects  exactly  pursued,  and  that  therefore, 
when  land  was  sold  by  a  sheriff  for  non-payment  of  taxes  it  was 
incumbent  on  the  purchaser  to  show  that  all  the  steps  had  been 
regularly  taken  which  the  law  required  in  such  cases.  In  that 
case,  one  defect  in  the  proof  considered  and  urged  by  the  court, 
was  that  the  four  weeks'  notice  of  sale  required  by  law  had  not 
been  given.  {See  also  Christy  v.  Minory  4  Munf.  481; 
1  Id.  318.) 

In  Gray  v.  Oardner,  (3  Mass.  Rep.  899,)  the  court  held  that 
after  twenty  years'  acquiescence  by  the  heirs  of  the  intestate  in 
the  possession  of  the  real  estate  of  their  ancestor  holden  under  a 
sale  by  the  administrator,  they  would  submit  to  the  jury  whether 
the  administrator  took,  the  oath  and  posted  notifications  according 
to  law  previous  to  the  sale,  evidence  being  given  of  the  license 
to  sell,  and  the  actual  sale  at  auction ;  the  court  clearly  resting 
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their  deciBion  upon  the  peculiar  circnmstances  of  the  case,  and 
charging  the  jury  that  taking  the  oath  hy  the  administrator  and 
posting  the  notifications  were  facts  to  be  proved,  to  render  the 
deed  valid,  but  that  those  facts  might  be  proved  by  circum- 
stances. The  same  principle  was  recognised  in  Colman  v. 
Anderson,  (10  Mass,  Rep»  105,)  in  favor  of  a  tenant  in  pos- 
session under  a  tax  title,  the  demandant  having  been  disseised 
many  years,  and  the  court  in  such  a  case  held  merely  that  the 
jury  were  properly  instructed  to  consider  every  thing  as  proyed 
which  might  be  reasonably  and  fairly  presumed  from  the  facts 
and  circumstances  proved  as  to  the  regularity  of  tax  bills,  valu- 
ations, notifications,  &c.  There  was  partial  proof  of  the  publi- 
cation of  the  notices  required  by  law.  {See  also  Blossom  v. 
Cannon,  14  Mass,  Rep.  177.)  All  the  cases,  thus  far,  proceed 
upon  the  ground  that  the  party  claiming  under  a  title  originating 
upon  a  sale  under  a  special  power,  must  show  affirmatively  that 
every  proceeding  under  the  power  has  been  regular,  and  every 
requirement  substantially  complied  with,  and  this  whether  the 
party  is  out  of  possession  and  seeking  to  obtain  it,  or  is  in  pos- 
session and  is  insisting  upon  his  title  in  defense  of  his  pos- 
session. It  has  been  insisted  that  a  distinction  exists  between 
those  acts  which  precede  the  vesting  the  power  to  sell  and  those^ 
which  precede  the  sale  itself;  in  analogy  to  the  rule  which  is 
applicable  to  courts  of  special  and  limited  jurisdiction,  in  reli^ 
lion  to  which,  and  in  support  of  their  judgments,  the  jurisdiction 
over  the  parties  and  over  the  subject  matter  being  shown,  the 
regularity  of  the  proceedings  will  be  presumed.  But  I  have 
been  unable  to  perceive  the  analogy.  In  the  cases  referred  to, 
without  any  presumption,  if  the  officer  or  court  has  jurisdiction, 
his  proceedings  are  conclusive  upon  all  parties  until  reversed  by 
some  proceeding  taken  for  that  purpose.  In  the  sale,  however, 
of  the  property  of  individuals  by  an  officer  under  a  statutory  or 
other  special  power,  there  is  no  jurisdiction  of  the  persons  and 
subject  matter  in  the  sense  in  which  that  term  is  used  in  refer^ 
ence  to  judicial  proceedings.  It  is  more  analogous  to  a  pro- 
ceeding in  rem,  but  it  has  none  of  the  characteristics  of  a  judicial 
proceeding.    The  jurisdictioa  or  power  of  iite  officer  to  sell  only 
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▼ests  when  he  has  complied  with  all  prerequisiteff  to  the  sale. 
The  power  to  sell  depends  for  its  existence  upon  such  compli- 
ance and  not  upon  the  existence  of  a  state  of  facts  which  author- 
ize him  to  take  the  preliminary  steps  in  the  proceeding  to  sell. 
HencC;  in  all  the  cases,  the  power  and  authority  is  treated  as  a 
power  to  sell,  and  not  as  a  power  and  jurisdiction  over  the  subject 
matter,  and  to  take  the  first  or  initiatory  steps  which  necessarily 
precede  the  sale,  and  this  power  to  sell  is  not  perfect  until  the 
time  of  sale  arrives  and  every  thing  has  been  done  which  by 
law  is  required  to  precede  the  sale.  The  surveyor  general,  in 
the  sale  now  under  consideration,  might  lawfully  give  notice  of 
sale  before  the  first  of  July,  1792,  for  a  day  subsequent  to  that 
time,  but  he  had  no  authority  to  sell  until  after  that  day,  nor 
.  then  unless  the  previous  notice  had  beeu  given.  The  legislature 
of  this  state  have  made  the  deed  of  the  comptroller  upon  a  sale 
for  taxes  presumptive  evidence  of  the  regularity  of  all  the  pro- 
ceedings, and  that  all  the  notices  required  by  law  have  been 
given  in  certain  cases,  and  have  thus  to  some  extent  sanctioned 
the  views  which  have  been  taken  by  courts  of  justice,  that  in  the 
absence  of  any  legislative  provision  to  the  contrary,  actual  proof 
must  be  made  of  the  giving  of  all  the  notices  required  by  law  to 
be  given.    {Laws  of  1860,  ch.  188,  §  2.) 

A  reference  to  some  of  the  decisions  of  the  supreme  court  of 
the  United  States,  and  of  this  state,  will  close  my  examination 
of  this  case. 

In  SteacPs  Executor  v.  Course,  (4  Cranchj  403,)  the  court  held 
that  a  vendee  at  a  collector's  sale  for  taxes  must  prove  the  au 
thority  to  sell,  that  the  collector  must  act  in  conformity  with  the 
law,  and  the  purchaser  is  bound  to  inquire  whether  he  had  so 
acted.  Marshall,  Ch.  J.  says,  ^^  It  is  true  that  full  evidence  of 
every  minute  circumstance  ought  not,  especially  at  a  distant  day, 
to  be  required.  From  the  establishment  of  some  facts  it  is 
possible  others  may  be  presumed,  and  less  than  possitive  testi- 
mony may  establish  facts."  *  *  <^  But  it  is  incumbent  on  the 
vendee  to  prove  the  authority  to  sell."  In  this  case  the  vendee 
under  the  tax  title  was  in  possession.  Parker  v.  Rule,  (9 
Craneh,  64,)  was  ejectment,  brought  against  the  tenant  in  poa- 
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sesflion,  claiming  title  under  a  tax  sale  by  virtue  of  the  act  of 
Congress  of  1798,  imposing  a  direct  tax.  The  defendant  pro- 
duced his  deed  from  the  collector  and  also  the  tax  list,  and  the 
general  list  of  lands  in  the  district,  shonring  the  assesment  of  the 
tax  upon  the  premises,  and  the  advertisement  of  sale,  but  did  not 
prove  that  the  collector  had  caused  a  copy  of  the  list  of  property 
i^ith  a  statement  of  the  amount  of  the  tax,  and  a  notification  to 
pay  the  same  to  be  published  for  sixty  days,  in  four  gazettes  of 
the  state,  pursuant  to  the  eleventh  section  of  the  act ;  and  the 
circuit  judge  charged  the  jury  that  the  sale  iras  void,  and  the 
judgment  was  affirmed  upon  error  brought.  The  case  of  Wil- 
liams V.  PeytQiis  Lessee^  (4  Wheaion^  77,)  is  in  all  points  like 
the  present  in  principle,  except  that  in  that  case  the  sale  was 
for  a  tax  imposed  by  an  act  of  congress,  and  in  the  case  before 
us  the  sale  was  for  the  payment  of  a  charge  imposed  by  the 
laws  of  the  state,  in  the  nature  of  a  local  assessment,  and  in  the 
former  case  the  party  claiming  title  under  the  sale  was  in  pos- 
session, and  in  our  case  he  is  seeking  in  virtue  of  his  title  to 
oust  the  legal  owner.  In  Williams  v.  Peyton^  the  defendimt 
proved  that  the  tax  upon  the  land  in  controversy  had  been 
charged  to  the  plaintiiF,  and  that  the  lands  had  been  sold  for  the 
non-payment  thereof,  and  gave  in  evidence  the  marshal's  deed, 
and  proved  that  the  plaintiff  did  not  pay  the  tax  or  redeem  the 
land.  There  were  tenants  in  possession,  and  the  notice,  the  want 
of  which  was  fatal  in  Parker  v.  Ride^  was  not  necessary,  but  a 
notice  of  a  sale  was  required  by  the  act.  The  circuit  judge  in- 
structed the  jury  ^'  that  the  purchaser  under  the  sale  of  lands 
for  the  non-payment  of  the  direct  tax,  to  make  out  title,  must 
show  that  the  collector  had  advertised  the  land  and  performed 
the  other  requisites  of  the  law  of  congress  in  that  case  provided; 
otherwise  he  made  no  title ;"  and  refused  to  instruct  them  that 
the  deed  and  other  evidence  were  prima  facie  evidence  of  these 
things,  and  charged  them  ''  that  the  deed  and  other  evidence 
were  not  prima  facie  evidence  that  the  said  land  had  been  adver- 
tised according  to  law,  nor  that  the  requisites  of  the  law  had 
been  complied  with."  The  jury  found  for  the  plaintiff,  and  upon 
error  brought,  the  ruling  of  the  judge  was  sustained  and  the 
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judgment  affirmed ;  Chief  Justice  Marshall  delivered  the  opinion 
of  the  court,  and  his  entire  argument  applies  to  the  case  now 
under  consideration,  and  is  conclusive  upon  every  question  made 
in  this  case.  The  plaintiffs  in  this  case  proved  no  more  than 
did  the  defendant  in  that,  viz.  that  the  property  was  liable  to 
be  sold  by  the  surveyor  general  upon  his  complying  with  certain 
requisites  named  in  the  statute. 

Judge  Marshall,  in  his  opinion,  says  of  the  authority  of  the 
collector,  "  It  is  a  naked  power  not  coupled  with  an  interest,  and 
in  all  such  cases  the  law  requires  that  every  pre-requisite  to  the 
exercise  of  that  power  must  precede  its  exercise  ;  that  the  agent 
must  pursue  the  power,  or  his  act  will  not  be  sustained  by  it." 
This  is  directly  applicable  to  the  exercise  by  the  surveyor  gene- 
ral of  the  power  to  sell  for  the  non-payment  of  the  forty-eight 
shillings.  Again,  it  was  contended  in  that  as  in  this  case,  that 
the  deed  executed  by  a  public  officer  was  prima  facie  evidence 
that  every  act  which-  ought  to  precede  it,  had  preceded  it.  Upon 
this  Judge  Marshall  says,  '^  It  is  a  general  proposition  that  the 
party  who  sets  up  a  title  must  furnish  the  evidence  necessary 
to  support  it.  If  the  validity  of  a  deed  depends  on  an  act  in 
pais,  the  party  claiming  under  that  deed  is  as  much  bound  to 
prove  the  performance  of  the  act  as  he  would  be  bound  to  prove 
any  matter  of  record,  on  which  its  validity  might  depend.  It 
forms  a  part  of  his  title ;  it  is  a  link  in  the  chain  which  is  essen- 
tial to  its  continuity,  and  which  it  is  incumbent  on  him  to  pre- 
serve. These  facts  should  be  examined  by  him  before  he  becomes 
a  purchaser,  and  the  evidence  of  them  should  be  preserved  as  a 
necessary  muniment  of  title ;"  and  then  proceeds  to  apply  the 
principle  to  the  case,  and  after  laying  down  the  proposition  in 
somewhat  stronger  and  broader  terms,  that  it  is  the  duty  of  the 
purchaser  at  a  sale,  under  a  power,  to  look  after  and  preserve 
the  evidence  that  all  notices  had  been  given  and  other  acts  done 
which  are  required  by  the  act  conferring  the  power,  adds,  "  But 
to  require  from  the  original  proprietor  proof  that  these  acts 
were  not  performed  by  the  collector,  would  be  to  impose  on  him 
a  task  always  difficult  and  sometimes  impossible  to  be  per** 
formed." 

ToL.  X.  60 
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The  same  principles  are  reiterated  and  confirmed  in  Thatcher 
T.  Powell,  {6  Wheaton,  129,)  and  again  in  jBruArancIar^  y.  Tay- 
lor,  (4  Peters,  249,)  in  wWch  McLean,  jastice,  says,  "  No  pre- 
Bnmption  can  be  raised  in  behalf  of  a  collector  who  sells  real 
estate  for  taxes,  to  cover  any  radical  defect  in  his  proceedings, 
and  the  proof  of  regularity  in  the  procedure  deyolves  upon  the 
person  who  claims  under  the  collector's  sale."  The  question  in 
the  last  case  cited  was  upon  the  sufficiency  of  the  proof  of  the 
notice  of  sale  given  by  the  collector.  The  cases  in  the  supreme 
court  of  the  United  States  have  been  followed  uniformly  by  the 
courts  of  this  state,  and  the  principles  thereof  adopted  in  their 
fullest  extent,  and  the  language  of  the  court  has  been  in  seve- 
ral cases,  if  not  in  most  cases,  quoted  by  the  courts  of  our  state, 
and  always  with  approbation,  and  for  the  purpose  of  adopting  it 
as  expressive  of  the  true  rule  of  law  applicable  to  cases  coming 
within  the  principle  decided. 

The  principle  was  recognized  by  the  court  of  chancery  in 
Denning  v.  Smith,  (8  John.  Ch.  Rep.  832,)  as  applicable  to  a 
sale  by  loan  commissioners  upon  a  mortgage,  after  a  failure  to 
pay  by  the  mortgagor,  and  for  the  benefit  of  the  mortgagee,  not- 
withstanding the  language  of  the  act  vesting  the  seisin  in  fee  in 
the  commissioners,  free  and  clear  of  the  equity  of  redemption, 
the  court  holding  that  the  mortgagor  still  had  a  right  to  insist 
«pon  a  compliance  with  the  statute  in  the  sale,  and  giving  notice 
thereof;  and  the  chancellor,  at  page  344,  says,  "A  special  au- 
thority must  be  strictly  pursued,  and  every  purchaser  is  to  be 
presumed  to  know  that  special  authority  in  this  case,  for  it  is 
^ntained  in  the  act,  and  if  he  purchases  in  a  case  in  which  that 
ijpecial  authority  was  not  pursued,  he  purchases  at  his  peril" 
This  remark  was  made  in  relation  to  a  notice  of  sale  after  a  con- 
lessed  default  in  payment  and  the  vesting  of  ,the  title  in  the 
commissioners,  and  when  they  have  an  undoubted  right  to  sell 
upon  giving  the  required  notice.  The  chancellor  eridently  saw 
nothing  like  a  jurisdiction  in  the  premises  which  would  cover  up 
irregularities,  or  dispense  with  proof  of  the  regularity  prior  to 
the  actual  sale.  The  power  to  sell  then  became  perfect,  and 
not  before,  and  only  by  the  performance  of  all  the  pre-requklMl 
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In  Jackson  v.  Coakj  (7  Cow.  88,)  the  court  decided  that  a  plain- 
tiff chdming  title  under  a  sale  to  pay  the  United  States  direct 
tax,  must  prove  that  the  various  steps  preliminary  to  the  sale 
required  by  the  act  had  been  taken,  e.  g.  that  the  tax  was  de- 
nutnded  at  the  dwelling  house  of  the  man  to  whom  it  was  assess- 
ed, and  that  sufficient  goods  to  satisfy  this  tax  could  not  be 
found,  following  the  case  of  Williams  v.  Peyton^  the  reasoning 
and  principles  of  which  were  adopted  as  applicable  to^  and  con- 
trolling the  case  then  before  the  court,  and  sustaining  a  nonsuit 
which  had  been  ordered  at  the  circuit,  for  the  want  of  competent 
proof  of  a  compliance  on  the  part  of  the  collector,  with  the  condi- 
ti(»s  precedent  to  his  authority  to  sell  and  convey  the  land.  The 
princifdes  dedded  in  4  Wheat.  ^9,  and  7  Cowertf  88,  are  recog- 
nized and  followed  in  Jackson  v.  Estyy  (7  Wend.  148,)  and  thoee 
cases  cited  with  approbation,  and  again  in  Atkins  v.  Kinnan^ 
(20  Wend.j  241,)  the  court  by  Cowen,  J.  saying  at  page  249, 
"  when  certain  steps  are  authorized  by  statute  in  derogation  of 
the  common  law,  by  which  the  title  of  one  is  to  be  divested  and 
transferred  to  another,  every  requisite  having  the  semblance  of 
benefit  to  the  former,  must  be  strictly  complied  with."  In  that 
case  a  deed  upon  a  sale  under  a  surrogate's  order  was  held  in- 
operative, because  it  did  not  set  forth  at  large  the  order  of  sale, 
as  was  required  by  the  statute.  {See  also  Waldron  v.  McQftnkj 
1  HUL,  111,  afid  Bloom  v.  Burdickj  Id.  136,  and  cases  citedj 
and  per  Cowen,  J.  in  Bush  v.  Davis,  16  Wend.  554;  Corwin 
V.  Merritt,  8  Barb.  Sup.  C  Rep.  841 ;  Hafrinffton  v.  The 
People,  (6  Id.  608.)  Sharp  v.  Speir,  (4  Hill,  76,)  was  an  action 
of  ejectment  for  a  lot  of  land  in  the  city  of  Brooklyn.  The  de- 
fendant sought  to  make  title  under  an  assessment  and  sale  for 
making  a  pump,  d&c.  in  a  street  in  said  city.  Bronson,  J.  in 
deciding  the  case,  considers  elaborately  the  principles  which 
govern  in  such  cases,  and  adopting  and  referring  to  the  cases 
cited,  says,  that  the  party  claiming  under  such  a  title  '^  must 
show  step  by  step  that  every  thing  has  been  done  which  the 
statute  makes  essential  to  the  due  execution  of  the  power.  It 
matters  not  that  it  may  be  difficult  for  the  purchaser  to  comply 
with  such  a  rule.    It  is  his  business  to  collect  and  preserve  aU' 
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tbe  factB  and  muniments  npon  which  the  validity  of  his  title 
depends.  {See  also  Sharp  y.  Johnson,  4  Hill,  92.)  The  same 
principles  are  laid  down  and  enforced  in  an  elaborate  opinion  in 
Varick  v.  Tallm^n,  (2  Barb.  Sup.  C.  Rep.  113,)  in  which 
the  plaintiff  in  an  action  of  ejectment  sought  to  recover  upon  a 
comptroller's  deed  given  upon  a  sale  for  taxes.  The  cases  of 
Williams  v.  Peyton,  and  Jackson  v.  Shepard,  are  cited,  and 
the  arguments  of  the  judges,  and  the  principles  upon  which  these 
cases  were  decided,  fully  approved.  The  plaintiffs  gave  no  evi- 
dence whatever  that  the  statutory  requirements  had  been  com- 
plied with  by  the  surveyor  general,  giving  him  authority  to  sell, 
and  his  deed  must,  therefore,  be  declared  to  be  inoperative  and  void. 

The  plaintiffs  claim  that  by  the  terms  of  the  statute  the  deed 
is  made  to  vest  a  good  title  in  the  purchaser.  The  language  of 
Gridley,  J.  in  answer  to  the  same  point  taken  under  a  statute  in 
the  same  words,  sufficiently  answers  the  objection  here,  to  wit 
This  provision  was,  probably,  intended  merely  as  descriptive  of 
the  estate  which  the  purchaser  acquired  by  means  of  his  pur- 
chase, and  the  conveyance  of  the  comptroller,  and  not  as  a 
statutory  declaration  that  the  deed  should  be  evidence  of  the 
existence  of  the  facts  accessary  to  confer  on  that  officer  the  right 
to  sell ;"  and  referring  to  Jackson  v.  Morse,  (18  John.  441,)  as 
authority  for  this  view.     ( Varick  v.  Tollman,  supra. 

I  think  the  judgment  should  be  affirmed. 

Hubbard  J.  concurred. 

Gridley,  P.  J.  The  judge  who  held  the  circuit  granted  the 
nonsuit  on  the  ground  that  the  plaintiffs  were  bound  to  prove 
that  the  surveyor  general  gave  the  six  weeks'  notice  of  the  sale, 
pursuant  to  the  act  authorizing  him  to  sell.  An  exception  was 
taken  to  this  ruling,  and  the  question  presented  for  our  decision 
is,  whether  the  ruling  was  right.  The  nonsuit  is  understood  to 
have  been  granted  and  is  now  sought  to  be  upheld  on  the  prin- 
ciple decided  in  Varick  v.  Tollman,  (2  Barh.  Sup.  C.  Rep. 
118,)  and  Striker  v.  Kelly,  (2  Detiio,  823.)  In  the  first  of  these 
causes,  a  comptroller's  deed  was  held  not  to  be  any  evidence  of 
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an  authority  in  the  comptroller  to  sell  the  land ;  and  in  the  last 
case,  a  lease  executed  by  a  municipal  corporation,  on  a  sale  for 
taxes,  was  adjudged  to  furnish  no  evidence  of  a  power  to  sell  the 
land  for  the  non-payment  of  taxes,  in  the  absence  df  the  affida- 
yit  required  by  the  act  of  1816.  The  affidavit  was  held  to  be  a 
condition  on  which  the  power  to  sell  was  made  to  depend.  In  both 
cases  the  conveyances  were  declared  by  the  statute  to  be  evi- 
dence of  the  regtdarity  of  the  sale,  and  as  to  that  particular  fact 
no  question  was  made :  the  publication  of  notice,  the  time  during 
which  it  was  published,  and  all  other  incidents  of  the  sale,  being 
proved  by  the  deed  in  the  one  case,  and  by  the  lease  in  the  other. 
The  defect  in  the  proof,  was,  that  there  was  no  evidence  of  the 
power  of  the  officer  to  make  the  sale.  Evidence  of  a  tax,  duly 
assessed,  which  remained  unpaid  after  the  officer  had  done  his 
duty,  as  prescribed  by  the  statute,  was  wanting.  To  authorise 
the  comptroller  to  sell  a  particular  lot  of  land,  it  should  appear 
that  a  tax  was  duly  assessed  on  the  individual  owner,  and  that 
it  should  be  returned  to  the  comptroller  as  unpaid.  There  was 
no  evidence  of  these  facts  in  the  case  of  Varick  v.  Tollman. 
Now  let  us  examine  the  facts  in  the  case  at  bar.  In  1782,  an 
act  was  passed  by  the  legislature  of  N'ew-Tork,  for  carrying  into 
effect  the  acts  of  congress,  giving  a  bounty  in  land  to  the  officers 
and  soldiers  of  the  New- York  line ;  and  devoting  to  that  object 
a  large  tract  of  land,  by  metes  and  bounds,  lying  in  the  central 
part  of  this  state,  and  embracing  the  premises  in  question.  (1 
Oreenl,  Laws,  p.  65.)  In  the  year  1788,  the  legislature  of  the 
state  imposed  on  the  patentees  of  the  lots  in  this  tract,  the  duty 
of  having  the  same  surveyed  by  the  surveyor  general  at  their 
own  expense.  In  1789,  the  surveyor  general  was  directed  by 
law  to  survey  out  townships  enough  for  the  claimants  of  these 
bounty  lands,  to  make  a  map  of  the  townships  and  divide  the 
townships  into  lots.  By  the  act  of  the  6th  of  April,  1790,  it  was 
made  the  duty  of  the  surveyor  general  to  cause  each  township  to 
be  surveyed  into  lots  containing  six  hundred  acres  each.  The 
third  section  of  the  act  provides  for  the  payment  of  the  surveyor 
general  and  his  agents  and  assistants.  The  next  section  directs 
fifty  acres  to  be  surveyed  out  in  one  of  the  comers  of  each  lot, 
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and  sabjects  the  said  fifty  acres  to  the  payment  of  forty-eight 
shillings  as  a  compensation  for  the  surveyor's  services  in  making, 
marking  and  surveying  the  said  lots.  It  further  provides,  that 
if  the  said  forty-eight  shillings  shall  remain  unpaid  for  two  years, 
then  it  is  made  the  duty  of  the  surveyor  general,  and  he  is  re- 
quired by  the  law,  to  sell  the  premises  at  public  vendue  after  a 
siz  weeks'  notice  thereof,  pubUshed  in  one  of  the  newspapers  of 
the  state ;  and  then  the  act  proceeds  to  declare^  as  a  consequence 
of  such  sale,  that  the  purchasers  shall  be  vested  with  the  fee  of 
the  said  lands,  by  a  deed  from  the  surveyor  general.  By  an 
amendment  of  this  act,  passed  March  22d,  1791,  the  surveyed 
general  was  directed  to  sell  these  lands,  if  the  forty-eight  shil* 
lings  r^nained  unpaid  at  any  time  after  the  first  day  of  July, 
1T92- 

Here  then  was  the  power  of  sale  distinctly  given  by  the  le« 
gislature  in  the  most  explicit  terms.  The  tax  was  imposed,  not 
on  the  person,  but  on  the  land — on  each  fifty  acres,  by  the  act 
itself:  and  it  was  made  the  duty  of  the  surveyor  general  to 
sell  the  premises,  if  the  forty-eight  shillings  should  not  be  paid 
by  the  first  day  of  July,  1792.  Having  the  power  to  sell  for 
the  non-payment  of  the  tax,  the  law  will  not  compel  the  pur- 
chaser to  prove  a  negative,  (viz.)  the  non-payment  of  the  tax ; 
a  fact  which  would  involve  the  most  culpable  negligence  (not 
to  say  fraud)  in  the  officer  who  should  sell  under  such  circum- 
stances. It  was  held,  accordingly,  in  Jackson  v.  Morse,  (18 
John.  jR.  441,)  that  payment  of  the  tax  would  subvert  the  comp- 
troller's deed ;  but  that  the  burden  of  proving  such  payment 
lay  on  the  party  who  set  up  that  fact  in  his  defense. 

We  now  come  to  the  question  whether  it  was  necessary  for 
the  plaintiffs  to  prove  that  the  surveyor  general  gave  six  weeks' 
notice  of  the  sale,  previous  to  the  16th  day  of  July,  1792,  by  a 
publication  in  one  of  the  newspapers  published  in  this  state. 
Several  cases  have  been  referred  to  as  establishing  the  affirms* 
tive  of  this  proposition.  Among  these  is  the  case  of  SteacPs  Ex* 
ecutors  v.  Course,  (4  Cranch,  408.)  This  case  was  a  writ  of 
error  to  the  circuit  court,  for  the  district  of  Greorgia.  By  the 
tax  laws  of  Georgia  for  1790  and  1791,  the  collector  was  an^ 
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tiiorised  to  sell  land  only  on  the  deficiency  of  personal  estate, 
and  then  only  enough  to  pay  the  taxes  in  arrear.  It  appearing 
that  the  collector  sold  a  large  tract  of  land  unnecessarily,  for 
the  payment  of  a  small  tax,  the  sale  was  held  void.  Marshall, 
Ch.  J.  says,  "  It  is  true  that  full  evidence  of  every  minute  cir- 
OEumstance  ought  not,  especially  cU  a  distant  day,  to  be  required. 
From  the  establishment  of  some  fact«,  it  is  possible  that 
others  may  be  presumed,  and  less  than  positive  evidence  may 
establish  facts.  In  this  case  a  sound  discretion  must  be  exer- 
cised ;  but  it  is  incumbent  on  the  vendee  to  prove  the  authority 
to  selV  In  Parker  v.  Rulers  Lessee,  (9  Cranch,  64,)  it  was 
decided  that  "  a  collector  who  wholly  omitted  to  advertise  the 
copy  of  the  lists  of  lands,  with  a  statement  of  the  amount  of  the 
tax,  and  a  notification  to  pay  the  same,  for  60  days,  in  four  ga- 
zettes of  the  state,  pursuant  to  the  act  to  levy  and  collect  a  direct 
tax  within  the  United  States ;"  {vol  4,  p.  212 ;) — ^the  proprietor 
being  unknown — had  no  power  to  sell,  and  his  deed  was  void. 
The  eleventh  section  of  the  act  made  it  the  duty  of  the  collector, 
in  the  case  of  non-resident  lands  which  were  unoccupied,  to 
transmit  certified  copies  of  the  assessment  lists  to  the  surveyor 
of  the  revenue  of  the  districts  respectively,  and  to  publish  the 
lists,  &c.  in  the  manner  above  mentioned,  tn  the  place  of  a  per- 
senal  service;  and  then  he  might  proceed  to  collect  the  tax  by 
distress.  In  the  absence  of  any  proof  of  this  publication,  which 
was  thus  made  a  substitute  for  a  personal  demand  of  the  tax.  it 
was  held  that  he  had  omitted  a  condition,  on  the  performance  of 
which  alone,  his  authority  to  sell  was  made  by  the  act  to  depend- 
Again,  in  the  case  of  Williams  v.  Peyton^s  Lessee,  (4  Wheor 
ton,  77,)  a  construction  was  again  given  to  the  directions  of  the 
act,  which  require  the  publication  of  the  advertisement  before 
mentioned,  as  a  condition  of  sale,  and  the  same  interpretation 
was  again  given  to  the  act.  In  truth,  the  publication  of  these 
lists  in  the  four  papers  of  the  state,  was  declared  to  be  neces- 
sary in  order  to  confer  on  the  collector  the  power  of  sale ;  and 
hence  the  court  employ  the  language  as  to  the  publication  of 
the  notices  in  this  case,  which  is  substantially  re-stated  in  S^carp 
T.  Speir,  (4  HUl,  76,)  and  in  Striker  v.  Kdly,  (7  HUl,  25,)  to 
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the  effect,  that  the  power  to  sell  land  for  taxes  is  a  naked  pow-> 
er,  and  its  due  execution  is  not  to  he  made  out  by  intendment, 
but  must  be  proved ;  that  it  matters  not  how  di£Scult  it  may  be 
for  the  purchaser  to  make  the  proof;  he  must  nevertheless  show, 
step  by  step,  that  every  thing  has  been  done  which  the  statute 
makes  essential  to  confer  on  the  officer  the  power  to  sell.  Now. 
all  this  is  true  when  applied  to  a  case  where  the  publication  of 
notices  or  the  performance  of  any  other  act  is  made  necessary 
to  clothe  the  officer  with  the  jurisdiction  to  sell ;  then,  such  pulh 
lication,  like  the  performance  of  any  other  condition,  must  be 
proved.  Until  an  officer  has  acquired  jurisdiction  to  sell,  there 
is  no  case  for  the  presumption  in  favor  of  official  acts.  But 
when  the  law  has  clothed  him  with  the  power  to  sell,  and  made 
it  his  duty  to  sell,  by  an  explicit  statutory  direction,  then  the 
law  comes  in  with  its  benign  presumption  in  favor  of  official 
acts,  after  the  lapse  of  over  half  a  century,  and  dispenses  with 
the  proof  of  all  matters,  merely  affecting  the  regularity  of  the 
sale,  or  in  other  words,  affecting  the  honesty  and  fidelity  and  ac- 
curacy of  the  officer  in  the  discharge  of  a  duty  which  the  law 
,  itself  had  imposed  upon  him. 

It  can  not,  with  any  show  of  reason,  be  insisted  that  in  the 
case  under  consideration,  the  publication  of  a  notice  was  made 
a  condition  precedent,  of  the  power  to  sell.  In  the  case  of 
Jackson  v.  Young,  (6  Cowen,  269,)  where  the  statute  made  it 
the  duty  of  the  sheriff  to  file  a  certificate  of  sale  within  ten 
days,  it  was  held  that  this  positive  mandate  was  directory 
merely,  and  not  a  condition  of  the  right  to  convey  the  land  in 
pursuance  of  the  sale.  In  the  People  v.  Allen,  (6  Wend.  486,) 
it  was  determined  that  a  court  martial  was  lawfully  constituted 
under  an  order  made  long  after  the  time  within  which  it  was 
directed  to  be  done  by  a  positive  injunction  of  the  act.  In  Mas- 
sachusetts, (3  Mass.  Rep.  280,)  it  has  been  decided  that  a 
warrant  issued  by  the  trustees  of  a  school  district,  to  collect  a 
tax  for  a  school  house,  was  valid,  notwithstanding  it  was  made 
after  the  expiration  of  the  30  days  prescribed  by  the  act.  In 
Dutton  V.  Kelsey,  (2  Wend.  615,)  a  constable's  bond  was  held 
to  be  filed  in  due  time,  although  it  was  not  filed  till  after  the 
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expiration  of  ten  days,  and  althoagh  tke  statnte  declared  that 
if  not  filled  within  ten  days,  that  fact  should  be  evidence  of  a 
refusal  to  serve,  and  the  office  should  be  deemed  vacani  In 
The  State  v.  Click,  the  provisions  of  a  statute,  that  ike  secre- 
tary of  state  should  cause  it  to  be  published  "  three  months," 
was  directory  only,  and  did  not  defeat  the  operation  of  the  stat- 
ute. (2  Ala.  Rep.  26.)  In  some  of  these  cases  it  was  strenu- 
ously urged,  that  the  statute  should  be  followed  strictly  where 
the  fHToceeding  was  a  special  one  authorized  only  by  the  statute 
itself,  and  vcHd  if  not  so  followed.  But  it  was  held  in  each  case 
that  the  statute  was  directory  merely,  and  need  not  be  Allowed. 
So  in  this  case,  the  publication  of  the  notice  should  be  held  to 
be  directory,  and  not  of  the  essence  of  the  act  The  direction 
in  the  act  is,  ^'to  sell  after  six  weeks'  notice,"  without  making 
any  provision  for  the  preservation  of  the  evidence  of  the  publi- 
cation ;  and  as  the  paper  in  which  the  publication  was  to  be 
made  was  not  specified  in  the  act,  the  purchaser  would  have  no 
means  of  collecting  and  preserving  the  evidence.  Again,  the 
legislature  relied  upon  the  fidelity  of  the  surveyor  general, 
knowing  that  having  clothed  him.  with  the  power  and  imposed 
on  him  the  duty  to  sell,  the  court  would  presume  he  had  done 
his  duty. 

It  has  been  seen  that  the  case  of  Striker  v.  Kelley,  (2  De- 
nio,  823,)  was  decided  on  the  ground  that  the  power  to  sett  was 
not  proved*  The  court  of  errors,  with  one  exception,  unani- 
mously held  that  an  affidavit,  such  as  the  act  of  1816  prescribes, 
was  essential  to  lay  the  foundation  of  the  power  to  sell,  but  it 
was  admitted  that  the  publication  of  notices,  &o.,  merely  affected 
the  regularity  of  the  sale,  and  was  not  necessary  to  confer 
jurisdiction. 

I  repeat,  therefore,  that  in  the  case  at  bar,  the  jurisdiction  to 
■ell  each  particular  lot  was  expressly  given  by  the  act,  and  the 
officer  was  directed  to  give  a  six  weeks'  notice  of  the  sale. 
No  provision  was  made  to  preserve  the  evidence  of  performing 
this  direction ;  fifty-eight  years  have  elapsed  since  the  sale  was 
made,  and  no  living  witness  survives  to  show  that  the  surveyor 
general  performed  his  duty  and  obeyed  the  mandate  of  the 
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Btatate.  Had  he  omitted  to  do  so,  he  would  have  been  guilty 
of  the  most  culpable  negligence ;  and  in  uU  cases  where  the 
oinission  of  an  act  would  i9YolYe  a  charge  of  culpable  negligence 
in  an  officer,  the  performance  of  an  act  will  be  presumed.  (19 
John.  845.  3  East,  192.  10  Id,  216.)  The  distinction  be- 
tween the  cases  in  which  a  presumption  in  favor  of  official  duty 
will  be  entertained,  and  those  in  which  it  will  not  be,  is  thus 
stated  in  Rtidd  y.  Johnson,  (5  Liit  Rep.  19,  cited  in  1  C  4* 
Hilts  Notes,  p.  297.)  In  a  case  where  a  sheriff  tad  received 
money  after  the  return  day  of  the  process,  the  court  were  asked 
to  presume  that  he  had  levied  before  the  return  day,  which  act 
alone  would  give  him  power  officially  to  receive  money  after- 
wards. But  they  would  not  presume  that,  saying,  '^  where  a 
fact  is  necessary  to  confer  aiUhority,  it  is  not  to  hepresumed^ 
though  every  proper  official  step  will  be  presumed  after  au- 
thority is  shown.^^  And  among  a  great  number  of  cases  cited 
by  Messrs.  Cowen  and  Hill,  {1  C.  ^  H,  297,)  where  such  pre- 
sumptions have  beien  allowed,  it  is  stated  that  it  will  be  presumed 
"  that  a  register's  i^ale  was  duly  advertised ;  that  a  sheriff's 
■ale  was  according  to  hid  duty  ;  that  he  returned  an  execution 
in  due  time,  and  that  be  gave  due  notice  of  sale."  Our  own 
reports  also  furnish  as  perfect  illustrations  of  this  distinction,  in 
the  case  of  sales  under  proceedings  in  the  surrogate's  court. 
Facts  to  confer  jurisdiction  must  be  proved,  or  all  is  void ; 
but  when  jurisdiction  is  once  established,  then  every  presump- 
tion will  be  entertained  to  uphold  the  proceedings.  (4  Wend. 
Rep.  485,  548.  10  Id.  441.  12  Id.  533.  13  Id.  465.  15 
Id.  449.) 

Again ;  the  case  of  Jackson  v.  Oltz,  (2  Wend.  537,)  is  an 
authority  under  this  very  act.  It  is  true,  that  this  particular 
question  does  not  appear  to  have  been  raised,  but  a  far  graver 
question  was  raised  and  decided,  viz.- :  that  the  notice,  in  order 
to  be  a  six  weeks'  notice^  would  be  presumed  to  have  been  pub- 
lished before  the  first  of  July,  1792,  and  that  such  publication 
would  satisfy  the  law.  The  presumption  of  notice  duly  publish- 
ed is  clearly  involved  in  that  decision^  and  no  one  can  doubt 
how  it  would  have  been  decided  if  it  had  been  raised.    On  the 
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wkole,  I  am  satisfied  that  this  is  a  proper  case  to  presmne  the 
publication  of  notice  pursuant  to  the  statute  directing  the  sale 
of  the  lots,  and  as  the  non-suit  was  placed  on  that  ground  by 
the  judge  at  circuit,  I  have  not  looked  into  the  other  grounds 
on  which  the  motion  was  founded. 

I  think  a  new  trial  should  be  granted. 

Judgment  aflSrmed. 


Washington  General   Term,  January,   1861.      WUtard^ 
Handy  and  Cady^  Justices. 

Raymond  vs.  Loyl. 

There  is  no  legal  obligation  on  a  parent  to  maintain  bis  child,  independent  of 
the  statutes.  <Beiifi6^  third  person  who  supplies  an  infant'With  necessarieSi 
can  not  maintain  an  action  against  the  parent  therefor,  unless  the  latter  has 
expressly  or  impliedly  carUraded  to  pay  the  amount 

And  no  promise  by  the  parent  can  be  implied^  where  the  infhnt  left  his  pa- 
rent's house  in  disobedience  of  her  express  commands,  and  went  to  live 
with  the  plaintiff,  under  a  contract  that  ho  should  remain  with  the  plaix^ 
tiff  until  he  should  bo  twenty-one  years  of  age. 

This  was  an  appeal  from  the  judgment  of  the  St  Lawrence 
county  court,  affirming  the  judgment  of  a  justice,  in  favor  of  the 
plaintiff.  The  suit  was  to  recover  an  account  for  what  were  claimed 
to  be  necessaries  furnished  to  Andrew  Loyl,  a  son  of  the  defendant, 
sixteen  years  of  age,  consisting  of  about  $14  for  clothing,  $12  for 
board  two  months,  books  and  candles  while  going  to  school,  three 
shillings  for  cash,  and  a  knife.  The  defendant  denied  the  complaint, 
and  added  that  her  son  had  worked  for  the  plaintiff,  for  which 
she  clumed  judgment.  Witnesses  testified  that  in  September 
the  son  of  the  defendant  went  to  live  with  the  plaintiff,  where  he 
remained  until  March  ;  that  he  was  very  destitute  of  clothing 
when  he  went  there,  and  the  plaintiff  furnished  him  with  cloth- 
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i&g  to  about  the  amount  charged  in  the  declaration,  and  that 
ha  If ent  to  school  part  of  the  time.  There  was  contradictory 
testimony  as  to  the  value  of  his  labor.  One  witness  testified 
tiiat  the  defendant  siiid,  in  a  conversation  with  him,  that  ^  An- 
drew was  her  boy,  his  father  was  dead  ;  she  had  no  one  to  see  to 
him  but  herself.''  She  said  he  had  been  to  work  for  the  plaintiff 
about  7  months,  and  that  she  had  been  to  see  the  plaintiff  and 
get  her  pay  for  the  boy's  work,  and  she  wanted  her  pay,  but  the 
plaintiff  refused  to  pay  her ;  demanded  of  her  $5,  and  sued  her. 
The  defendant  moved  for  a  nonsuit,  on  the  ground  that  the  plain- 
tiff was  not  entitled  to  recover  without  proving  a  request  to  fur- 
nish the  articles,  or  that  the  defendant  had  refused  or  neglected 
to  furnish  necessary  articles  for  her  minor  son.  The  motion  for 
a  nonsuit  was  denied.  One  witness  for  the  defendant  testified, 
that  Andrew  worked  for  him  two  years  before ;  and  another, 
that  he  worked  for  him  before  he  went  to  the  plaintiff,  and  was 
then  at  work  for  him.  The  son  was  also  sworn  for  the  defend- 
ant, and  testified  respecting  his  labor,  and  schooling,  &c.  He 
further  testified,  "  my  mother  was  living  in  Canada  at  the  time 
I  was  with  the  plaintiff."  Gross-examined.  ''  Did  you  go  and 
tell  your  mother  before  you  went  to  live  with  the  plaintiff,  you 
had  agreed  to  live  with  the  plaintiff  until  you  was  21  ?  Answer. 
I  did.  What  did  she  say  ?  Answer.  She  said  I  should  not  go 
to  live  with  the  plaintiff.  But  I  told  her  I  would.  Then  she 
said,  if  you  and  Mr.  Raymond  do  not  agree,  you  must  have 
wa^s.  Did  you  tell  the  plaintiff  what  your  mother  said?  An- 
swer. No,  I  told  him  she  did  not  say  much  of  any  thing."  Ho 
further  testified  to  the  articles  being  had  by  him.  The  justice 
^ye  judgment  for  the  plaintiff  for  a  small  amount,  which  the 
oounty  court  affirmed. 

James  4*  Brotvn,  for  the  defendant. 

JEL  S.  KnowleSy  for  the  plaintiff. 

By  the  Court,  Hand,  J.    A  parent  is  under  a  natural  obli- 
gation and  duty  to  furnish  necessaries  for  his  infant  children. 


\         •  '  •y^ ' 
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{Re^^s  Dom.  Mel  283.  1  BL  447.  Van  Valkmburgh  t. 
Watsm,  13  John.  480.  Edwards,  v.  Davis  16  ia.  285.  2  Kmt^ 
189.)  How  that  obligation  is  to  be  enforced;  is  not  bo  clear. 
Spencer,  C.  J.  in  Edwards  v.  Davis,  hVi^f^lii  is  a  perfect  cora- 
k\  ^  mon law  dutJr.^yAnd  he  cites  Reeve's  Dom.  ReL  284,  and  1  BL 

^  448.     The  court  are  made  to  say,  in  Van  Valkenburgh  ^,  Wat- 

son, that  if  the  parent  neglects  that  duty,  any  other  person  who 
supplies  such  necessaries,  is  deemed  to  have  conferred  a  benefit 
on  the  delinquent  parent,  for  which  the  law  raises  an  implied 
^  promise  to  pay,  on  the  part  of  the  parent ;  and  Simpson  v.  Rob- 
ertson, (1  Esp.  17,)  and  Ford  v.  Pothergill,  {Id.  211,)  are  cited. 
An  extract  is  also  given  from  Bainbridge  v.  Pickering,  (2 
W.  BL  R.  1325.)  And  Chancellor  Walworth  said,  in  re  Ryder, 
(11  Paige,  188,)  that  a  stranger  may  furnish  necessaries  for 
the  child,  and  recover  of  the  parent  compensation  therefor,  where 
there  is  a  clear  and  palpable  omission  of  duty,  on  the  part  of 
the  parent,  in  supplying  a  minor  child  with  necessaries.  He 
cites  Van  Valkinburgh  v.  Watson.  Chancellor  Kent  advances 
the  same  doctrine,  and  cites  the  same  case,  one  in  Connecti- 
cut, the  two  nisi  prius  cases  from  Espinasse,  {supra^)  and 
Stone  v.  Carr,  (3  Esp.  R.  1.) 

Though  stated  so  broadly,  and  by  such  eminent  jurists,  an 
examination  of  the  cases,  throws  doubt  upon  this  position. 
Reevo  was  not  a  very  careful  writer.  He  cites  1  BL  446,  to 
show  that  it  is  a  common  law  duty  of  parents  to  support  minor 
children.  Blackstone  says,  this  duty  is  "  a  principle  of  natural 
law."  (1  BL  447.)  That  "  it  is  a  principle  of  law,  that  there  is 
an  obligation  on  every  man  to  provide  for  those  descended  from 
his  loins  ;  and  the  manner  in  which  this  obligation  shall  be  per- 
formed is  thus  pointed  o\Lt ;"  and  immediately  refers  to  the  pro- 
visions of  the  statutes  on  the  subject.  {Id.  448.)  And  adds  on 
the  next  page,  ''  no  person  is  bound  to  provide  a  maintenance 
for  his  issue,  unless  where  the  children  are  impotent  and  unable 
to  work,  either  through  infancy,  disease,  or  accident,  and  then, 
is  only  obliged  tofind  themjwith  necessaries,  the  penalty  on 
refusal  being  iio  more  than  205.  a  month."  And  Mr.  Chitty,  in 
his  note,  (1  BL  448  a,)  ss^ys  there  is  no  legal  obligation  on  a 
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parent  to  maintain  his  child,  independent  of  the  statutes,  and 
therefore,  a  third  person,  who  may  relieve  the  latter,  even  from 
absolute  want,  can  not  sue  the  parent  for  reasonable  remunera- 
tion, unless  he  expressly,  or  impliedly,  contracted  to  pay,  and 
cites  Le  Blanc,  J.  4  East,  84 ;  T.  Ray.  260 ;  Palmer,  569 ;  2 
r  ^t Stark.  5|l.  He  adds  that  '^  the  common  law  considered  moral  du- 
ties of  this  nature,  like  others  of  imperfect  obligation,  as  better 
left  in  their  performance  to  the  impulses  of  nature."  And  it  is  a 
little  remarkable,  that,  in  all  the  cases  cited  as  sustaining  a  liar- 
bility  to  a  third  person,  without  a  contract,  the  point  did  not 
/'  arise.  In  Simpsati  v.  Robertson,  Lord  Kenyon  ruled  that  a 
tradesman,  who  colluded  with  a  young  man,  and  furnished  him 
clothes  to  an  extravagant  degree,  could  not  recover  against  the 
father.  It  does  not  appear  but  there  was  express  authority  to 
a  reasonable  extent.  |!iPor{2  v.  FothergiU  was  against  the 
infant  In  Stone  v.  Carr,  the  defendant  stood  in  loc<f  paren- 
tis to  the  son  of  his  wife,  who  sent  him  to  school  in  the  absence 
of  the  defendant  The  wife  was  held  to  be  his  agent  for  that 
purpose.     Bainbridge  v.  Pickering,  was  against  an  infant.    In 

Van  Valkenburgh  v.  Watson  there  had  been  a  recovery  for  a 
coat,  and  the  judgment  was  reversed,  because  the  proof  was 
insufficient  in  any  view.  Edwards  v.  Davis,  was  an  action 
against  husband  and  wife  for  the  support  of  her  parents,  and 
there  were,  at  least,  two  fatal  objections  to  a  recovery.  Ryder's 
rjoLse  was  an  attempt,  in  a  court  of  chancery,  to  make  a  mother, 
who  had  married  again,  and  had  a  life  estate  in  property  to  her 
separate  use  in  the  hands  of  trustees,  support  a  son,  capable  of 
supporting  himself.  It  was  not  a  case  calling  for  aid  at  all,  nor 
had  chancery  any  jurisdiction  of  the  matter.  And  so  with 
some  other  cases.  Williams  v.  Hutchinson  was  an  action 
against  a  stepfather  for  services.  (5  Barb.  122.  8  Comst.  312.) 
Shute  V.  Dorr  was  an  action  for  services  of  a  child.  (5  Wend. 
204.)  Rawlins  v.  Van  Dyke,  (3  Esp.  R^  250,)  was  put  on 
the  ground  that  the  wife  was  agent     Forsyth  v.  Oanson,  (5. 

Wend.  558,)  if  it  can  be  sustained  at  all,  which  is  very  doubt- 
ful, must  be  upon  an  express  contract  to  support,  and  the  fact 
that  the  defendant  possessed  a  fund  set  aside  for  that  purpose. 
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It  is  sufficient,  for  the  present  purpose,  that  it  was  not  a  case  of 
an  infant. 

In  England,  the  liability  of  the  parent,  stands  solely  upon  / 
contract.  Mr.  Chitty,  in  his  work  on  contracts,  says,  where  a  > 
father  gives  no  authority,  and  enters  into  no  contract,  he  is  noj 
more  liable  for  goods  supplied  to  his  son,  than  a  mere  stranger! 
would  be.  {ChiL  an  Cont.  140,  note,  Perkins^  ed.)  And  he  is 
sustained  by  a  strong  current  of  authorities,  of  which  Mortimer 
y.  Wright  is  a  leading  case.  (6  M.  ^  W.  482.)  There  Lord 
Abinger,  C.  B.  said,  '4n  point  of  law,  a  father  who  gives  noi' 
authority,  and  enters  into  no  contract,  is  no  more  liable  for 
goods  supplied  to  his  son,  than  a  brother,  or  an  uncle,  or  a  mere 
stranger  would  be."  And  that  ''  the  mere  moral  obligation  on 
the  father  to  maintain  his  child,  affords  no  inference  of  a  legal 
promise  to  pay  his  debts."  "  To  bind  the  father  in  point  of  law 
for  the  debt  incurred  by  his  son,  you  must  prove  that  he  has 
contracted  to  be  bound,  just  in  the  same  manner  as  you  would 
prove  such  a  contract  against  any  other  person."  And  Parke, 
B.  said,  a  father  was  under  no  legal  obligation  to  pay  his  son's 
debts,  except,  indeed,  by  proceedings  under  the  statute ;  the 
mere  moral  obligation  imposing  no  legal  liability.  This  cause 
was  decided  in  1840,  ^nd  so  was  Seaborne  v.  Maddy,  where 
the  same  doctrine  was  laid  down  at  nisi  prius  by  Part  B.  (9  C 
4*  P'  497.)  And  see  remarks  of  Abbott,  C.  J.  in  Blackburn  v. 
Mackey,  (1  C  ^  P.l])  Burrough,  J.  in  Fhick  v.  Tollemache^ 
{Id.  5 ;)  #urney,  B.  in  Rolfe  v.  Abbott,  (6  C.  4*  P.  286 ;)  Bing. 
on  Infancy,  87 ;  note  to  Am,  erf. ;  Gordon  v.  Potter,  (17  Vt,  R. 
848 ;)  Vamey  v.  Young,  (11  Id.  260.)  Ohitty  says,  his  lia- 
bility in  case  of  desertion  is  questio  vexata.  {Chit,  on  Cont. 
142.)  And  see  Urmston  v.  Newcomen,  (4  A.  4*  E.  899.)  In 
Massachusetts,  the  father  is  liable  to  third  persons,  perhaps,  if 
the  child  be  expelled,  but  not  if  he  voluntarily  leaves  to  avoid 
discipline  and  restraint.  {Angell  v.  McLellan,  16  Mass.  28.) 
In  this  state,  and  probably  in  all  our  sister  states,  as  well  as 
in  England,  the  parent  may  be  compelled  by  statute  to  support 
a  minor  child ;  and  our  statute  extends  to  widows.  (1  R.S.  614, 
615.)    The  husband  is  liable,  as  a  general  rule,  for  the  debts  of 
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his  wife  contracted,  dum  sola.  But  the  liability  of  a  hosbaod 
is  different  from  that  of  a  parent.  Yet  even  that  rests  upon  con- 
tract, he  taking  her  cum  onere,  {See  Richardson  v.  Hcdlj 
1  jB.  4*  -fi-  50.)  And  otherwise  the  creditor  would  be  remediless. 
But,  at  least  an  express  promise  is  necessary  to  enforce  a  mere 
moral  obligation.  Indeed  the  modern  opinion  seems  to  be  that 
an  express  promise,  even,  is  not  sufficient.  {Chit,  on  Cont,  46, 
Perk.  ed.  and  the  cases  cited  in  the  note.  Beaumont  v.  Reeve 
8  Ad.  ^  E.  N.  S.  483.  Eastwood  v.  Kenyon,  11  Ad.  ^  E. 
438.  Nash  v.  RusseU,  5  Barb.  556.  Oeer  v.  Archer,  2  Barb. 
S.  C.  R.  420,  Ehle  v.  Jttdson,  24  Wend  97.)  If  that  be  so, 
my  remark  to  the  contrary  in  Van  D&'veer  v.  Wright,  (6  Barb. 
551,)  unless  we  take  Justice  Cowen's  definition  of  a  moral  con- 
sideration, ( Tebbetts  v.  Dowd,  23  Wend.  382,)  was  incorrect ;  and 
I  am  inclined  to  think  a  moral  consideration  insufficient.  {See 
Smith's  L.  Ca.  170.  Sed  vide  1  Vin.  270,  284;  13  Wend. 
611 ;  Chit.  b.  70,  n.  note  to  WennaU  v.  Adney,  3  B.  ^  P. 
250,  16  John.  84,  w.)  The  case  of  Cummings  v.  Brown,  (9 
M.  4*  W.  496,)  was  on  an  express  promise.  And  several  cases 
hold  the  father  liable  on  a  subsequent  express  promise  to  pay 
for  necessaries  furnished  a  minor  child.  {Blackburn  v.  Mack- 
ey,  1  C.  ^  P.  1.  Pluck  v.  Tollemache,  Id.  5.)  *  But  these 
cases  if  not  overruled,  perhaps,  were  supposed  to  be  sustainable 
on  subsequent  ratification.  However,  if  a  third  person  can  sue 
in  this  state,  there  is  no  evidence  to  sustain  this  judgment.  K 
the  testimony  of  the  son  is  disregarded,  there  is  no  cadence  of 
expulsion  or  desertion  of  the  child ;  nor  that  he  would  not  have 
been  well  clothed  if  he  had  remained  with  his  mother.  But  the 
plaintiff  himself  made  use  of  the  son  upon  this  point,  and,  if  the 
testimony  he  thus  elicited  is  to  be  credited,  the  minor  left  the 
home  and  protection  of  the  defendant  in  disobedience  of  her 
express  commands,  and  went  to  live  with  the  plaintiff  without 
any  pretense  that  the  latter  supposed  she  had  consented  ;  and 
under  a  contract  between  the  plaintiff  and  the  minor,  that  the 
latter  should  remain  with  the  former,  until  he  was  21  years  of 
age.  Perhaps  he  may  be  considered  as  assuming  to  stand  in 
loco  parentis,  and  if  so,  whether  either  party  to  such  a  contract, 
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-without  a  breach  by  the  other,  has  any  legal  claim,  need  not 
now  be  decided.     ( Williams  v.  Hutchinson,  3  CamsL  812.) 

It  has  been  said,  that  a  mother  is  not  entitled  to  the  earn* 
ings  of  her  children,  {Comm.  v.  Murray^  4  Binn.  487,  citing 
WoocPs  Inst.  64. 1  Bl  453. 1  Woodes.  L.  451.)  And  notice  must 
be  given  by  the  parent.  {Laws  of  1850,  p.  579.)  It  would  seem, 
that  Blackstone  was  speaking  of  her  power  during  coverture. 
Her  power,  if  any,  perhaps  should  be  referred  to  that  of  guardian. 
Though  a  minor  over  14  may  choose  his  own  guardian. 

It  was  said  on  the  argument  that  ^'schooling"  is  not  a  necessary. 
And  Mr.  Chitty  says,  it  seems  a  parent  is  not  legally  bound  to 
educate  his  child.  {Chit,  on  Cent.  140.)  A  parent  is  almost 
the  sole  judge  of  what  is  necessary.  But  if  a  parent  is  liable 
to  a  third  person,  I  hope  it  will  never  be  decided  that  sending 
to  a  common  school,  at  a  suitable  season,  and  to  a  reasonable 
extent,  is  not  necessary,  in  this  country.  However,  this  cause 
does  not  call  for  a  decision  on  that  point 

Judgment  of  the  county  court  and  of  the  justice  reversed. 


Same  Term.    Before  the  same  Justices.  |i|^ 

Harris  vs.  Roof's  Executors. 

* 

No  action  wiU  lie  for  senrices  as  a  IMy-agent^  in  attending  to  a  claim  against 
the  state,  before  the  le^slatnre ;  agreements  in  respect  to  such  seirices 
being  against  public  policy,  and  prejadicial  to  sound  legislation. 

There  being  no  legal  services  to  be  performed,  and  consequently  nothing  d»* 
served,  no  recovery  can  be  had  in  such  a  case,  on  the  ground  of  a  ^pumtwm 
meruit. 

7hc  opinions  of  witnesses,  as  to  the  value  of  a  party's  services  in  attending  the 
legislature  in  support  of  a  claim  against  the  state,  are  not  proper  evidence. 


Motion  by  the  defendants  to  set  aside  the  report  of  a  referee. 
It  appeared  that  the  referee  allowed  the  claims  of  the  plaintiff, 
to  the  amount  of  $771,85,  and  a  set-off  of  $183.  Four  items 
allowed  were  as  follows : 

Vol.  X.  62 


10b48e 
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"  1845.     Harris'  services  at  Albany,                  .        .  $200  00 
Expenses  and  fare  six  times,  $4,00,  not  included 
in  the  $200, 24  00 

1846.  Harris'  services  at  Albany,  .        .   175  00 

1847.  do      ■     do  do  ...   200  00" 
One  Matchin  testified,  that  J.  Roof,  the  testator,  pretended 

to  have  a  claim  against  the  state  for  land,  the  share  of  a  tract 
contained  in  an  Indian  deed  belonging  to  one  Matthier,  T?hogave 
a  deed  to  one  Schremling  in  1762,  who  deeded  to  John  Roof  in 
1788.  The  land  was  described  as  lying  on  the  south  side  of  the 
Mohawk.     Matchin  entered  into  an  agreement  in  September, 

1844,  to  get  the  claim  of  the  heirs  of  John  Roof  to  the  land  al- 
lowed, for  one-tenth,  if  he  succeeded,  but  to  receive  nothing  if 
he  failed.  That  the  plaintiff  was  to  assist  the  witness  all  he 
could.    That  Harris  did  assist  some  at  Albany,  and  in  the  fall  of 

1845,  the  testator  requested  him  to  give  up  the  matter  to  the 
plaintiff.  That  there  was  a  report  of  the  secretary  of  state, 
attorney  general  and  surveyor  general,  in  1845,  and  he  believed 
a  report  was  made  in  the  house,  got  up  by  the  plaintiff's  means. 
That  he  gave  up  the  business  to  the  plaintiff  in  the  fall  of  1845, 
and  the  testator  told  him,  the  plaintiff  had  engaged  to  get  the 
claim  allowed.  And  that  in  1845,  the  plaintiff  helped  the  wit- 
ness look  up  the  papers  in  relation  to  the  claim,  in  the  assembly 
papers,  and  he  had  known  him  to  speak  to  members  of  assembly. 
That  he  was  before  a  committee  on  the  subject,  in  1846,  and 
heard  him  explain  to  the  committee,  and  heard  him  conversing 
with  members,  in  1847.  And  the  witness  thought  the  plain- 
tiff's services,  before  the  legislature  in  1845,  were  worth  $200, 
beside  traveling  expenses ;  $175,  in  1846,  and  $200,  in  1847. 
That  the  witneSsf  had  had  Some  experience  for  several  years  in 
this  kind  of  business.  J.  R.  Rose,  Esq.  testified  that  he,  the 
witness,  was  clerk  of  the  assembly  in  1845,  and  saw  the  plain- 
tiff frequently  at  Albany  that  year,  engaged  in  prosecuting  this 
claim;  and  also  in  1846;  and  he  thought  his  services  worth 
$250  in  1845.  One  Snow  testified  that  he  was  occasionally  at 
Albany  in  1845, 1846  and  1847,  and  that  the  plaintiff's  services 
were  worth  $300  in  1845;  $200  in  1846,  and  $200  in  1847. 
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That  he  assisted  the  plaintiff  in  the  matter.  These  tritnesses 
were  not  able  to  specify,  very  particularly,  the  nature  or  items  of 
the  services  of  the  plaintiff.  Some  of  the  witnesses  stated  that 
they  had  heard  the  testator  say,  he  had  agreed  with  the  plain- 
tiff to  assist  him  in  obtaining  this  claim.  Witnesses  were  called 
to  show  that  the  plaintiff  was  at  Albany  but  very  little,  and  that 
very  little  was  done  in  the  matter,  and  the  application  was 
wholly  unsuccessful ;  and  that  he  had  admitted  that  he  was  to 
have  nothing  unless  he  succeeded.  Testimony  was  also  given 
upon  the  other  items  of  account.  And  deducting  the  allowan- 
ces for  these  services  at  Albany,  the  plaintiff,  according  to  the 
finding  of  the  referee,  was  indebted  to  the  testator. 

On  the  trial,  the  defendants  objected  to  questions  put  to  the  wit- 
nesses, calling  for  an  opinion  as  to  the  value  of  these  services ; 
which  objections  were  overruled.  The  referee  reported  the  sum 
of  $588,85,  as  due  to  the  plaintiff. 

£r.  Adanis.  for  the  defendant. 

T.  B.  Mitchell,  for  the  plaintiff. 

By  the  Court,  Hand,  J.  I  think  the  referee  took  a  view  of 
the  testimony,  somewhat  favorable  to  the  plaintiff  upon  the  ques* 
tion  of  fact  But  perhaps  there  is  not  such  a  preponderance^ 
as  to  authorize  us  to  interfere  on  that  ground.  The  defendant 
objeets,  that  the  witnesses  were  asked  for,  and  gave  their  opin- 
ions as  to  the  value  of  the  plaintiff 's  services,  in  attending  the 
legislature.  On  questions  of  science,  skill  and  trade,  persons  of 
skill  in  those  branches,  are  sometimes  allowed  to  give  their 
opinions.  And  so  as  to  the  value*of  property.  The  foundation 
of  the  evidence  in  all  these  cases,  is  knowledge ;  without  knowl- 
edge the  witness  is  incompetent.  In  this  case,  the  question  to 
each  witness  was  :  ^*  From  what  you  know  of  Mr.  Harris'  servi- 
ces in  prosecuting  that  claim  that  year,  what  were  they  worth  ?" 
If  this  question  is  admissible  at  all,  I  do  not  think  it  was  shown 
that  the  witnesses  had  sufiScient  knowledge,  either  of  these  ser- 
yices,  or  the  value  of  such  services,  to  answer  the  question. 
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Matcliin  testified  that  he  had  some  experience  in  that  kind  of 
business,  for  several  years.  But  he  did  not  pretend  that  he 
had  ever  heard  of  any  compensation  being  made  for  such  servi- 
ces, or  any  services  of  that  nature.  Nor  even  that  he  had  ever 
heard  any  estimate  put  upon  them.  He  was  to  have  one-tenth, 
if  successful,  otherwise  nothing. 

Rose  appears  a  little  better  prepared  to  speak  upon  the  sub' 
ject  of  value,  generally,  for  he  says  that  in  1846  he  was  not  con^ 
nected  with  the  house,  except  in  prosecuting  claims  for  others. 
And  again,  that  his  estimates  were  not  made  exclusively  with 
reference  to  the  items  of  services,  d&c,  but  also  with  reference 
to  what  he  and  others  had  been  paid  for  similar  services. 

Snow  does  not  appear  to  have  had  much  experience,  nor  any 
knowledge  of  the  price  or  value  of  such  services,  and  yet  he 
swears  to  $300  for  1845,  and  $200  for  each  of  the  succeeding 
years.  True,  he  appears  to  have  been  about  there  each  year, 
and  says  that  in  1846,  he  assisted  the  plaintiff,  at  his  request ; 
and  that  in  1847,  the  witness  did  not  have  much  to  do  with  it. 
He  does  not  state  that  he  has  ever  had  any  other  experience,  or 
that  he  has  any  knowledge,  even  by  hearsay,  of  the  value  of  such 
services.  Giving  to  the  plaintiff  the  greatest  latitude  in  such 
cases,  the  testimony  was  inadmissible.  A  witness  acquainted 
with  some  of  the  facts  only,  is  not  qualified  to  make  a  general 
estimate  of  the  value  of  the  whole  service.  It  would  not  be  al- 
lowed that  one  who  had  a  knowledge  of  a  small  portion  of  the 
services  of  an  attorney  in  a  cause,  should  give  an  opinion  of  the 
value  of  his  services  in  the  entire  suit.  The  services  may  be 
more  or  less,  and  so,  I  presume,  it  would  be  in  cases  of  the  kind 
now  under  consideration.  There  could  be  no  uniform  standard 
of  value  in  such  cases.  If  the  witnesses  knew  of  the  performance^ 
by  the  plaintiff,  of  any  particular  acts,  and  had  given  an  opinion 
as  to  the  value  of  those  particular  services,  that  would  have  pre- 
sented a  different  question,  and  one  which  need  not  be  decided 
now.  But  certainly,  such  knowledge  could  not  qualify  him  to 
give  an  opinion  of  the  value  of  the  services  in  gross  for  a  season. 
That  was,  substantially,  passing  upon  the  amount  of  the  plain- 
tiff's daim,  and  not  stating  facts.    It  was  in  effect  swearing  to 
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the  amount  of  damages  generally,  which  is  inadmissible.  {Paige 
T.  KeUy,  5  HUl,  603,  Harger  v.  Edmonds,  4  £ar6.  256. 
6Kte5  V.  a  Toole,  Id.  261.  Uo/iWfe  v.  Eddy,  7  /d.  74.)  The 
defendant's  counsel  stated  his  objection  in  a  way  impliedly  ad* 
mitting  that  the  witness  might  give  his  opinion  of  the  value  of 
those  particular  services)  of  which  he  had  personal  knowledge. 
Farther  than  that^  certainly,  the  witness  could  not  go ;  and  it  is 
evident  that  this  testimony  had  great  influence  upon  the  mind  of 
the  referee. 

But  there  is  another  conclusive  objection  to  the  allowance  of 
the  sum  of  $600  for^services  at  Albany.  If  the  plaintiff,  like 
Matchin,  was  to  have  a  share  of  what  might  be  obtained  by  the 
application,  as  positively  testified  by  one  witness,  the  agreement 
was  illegal.  Champerty  is  not  confined  to  courts  of  common 
law.  (  WcUlis  V.  Duke  of  Portland,  3  Ves.  494.  Stevens  v. 
Bagwell,  15  Id.  156,  n.)  And  even  without  such  agreement,  I . 
think  the  claim  invalid,  as  against  public  policy,  and  preju- 
dicial to  sound  legislation.  In  this  case,  it  appears  that  the 
claimant  against  the  state  was  an  old  man  ;  for  as  I  understand 
the  evidence  the  plaintiff  married  his  granddaughter ;  and  sought 
compensation  for  a  pretended  interest  in  lands,  granted  at  least 
nearly  acentnry  since,  if  not  much  earlier.  But  admitting  the  claim 
was  put  forth  in  good  faith,  there  seems  to  be  no  proof  of  per- 
formance of  any  service  by  the  plaintiff  during  these  three  ses- 
sions of  the  legislature,  except  to  procure  certain  papers  to  be 
looked  up  and  referred  to  a  committee ;  a  work  in  which,  unless 
a  member  or  an  officer  of  the  house,  he  could  not  very  properly 
fdd ;  and  appear  before  such  committee,  and  also  talk  with  the 
members  and  the  attorney  general.  Matchin  says  that  in  1846, 
"  under  Harris'  charge,  the  matter  was  referred  to  a  committee," 
and  in  1847,  the  plaintiff  "  went  to  see  members,  to  get  them  to 
aid  in  voting  for  the  claim,"  and  he  saw  him  conversing  with 
them  at  seven  of  the  principal  hotels  in  Albany ;  and  he  believes 
a  report  was  got  up  by  Mr.  Harris'  means."  Every  citizen  has 
aright  to  petition  the  legislature,  and  accompany  the  petition 
with  all  necessary  documents.  And  he  may  employ  any 
person  to  prepare  them.    But  all  petitions  go  to  a  committee 
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throagh  the  house.  {Jeff.  Man,  §  11.)  And  counsel  too,  can  be 
heard  on  private  bills,  with  leave  of  the  house.  But  it  is  the 
duty  of  every  legislative  body,  and  every  member  of  it,  to  give 
all  proper  and  necessary  attention  to  the  business  before  it.  It 
is^ to  be  intended  that  "the  legislature  always  have  truth  and 
justice  before  their  eyes."  {Pltnod,  398.)  And  it  certainly 
would  imply  a  most  unjustifiable  dereliction  of  duty  to  hold  that 
the  employment  of  individuals  to  visit  and  importune  the  mem- 
bers, is  necessary  to  obtain  justice.  Such  practices  would  have 
'a  tendency  to  prevent  free,  honorable  and  correct  deliberation 
and  action  of  this  most  important  branch  of  sovereignty.  Very 
few  cases  similar  to  this,  or  bearing  any  analogy  thereto,  are  to 
be  found  in  our  law  books  ;  and  it  is  to  be  hoped  ever  will  be, 
for  the  best  of  reasons.  In  England,  in  some  election  cases,  in 
which,  under  their  very  exceptionable  system,  the  expenses  are 
enormous,  it  has  been  held  that  the  candidate,  alone,  was  liable. 
(  Wallis  V.  Portland^  3  Ves,  494,  and  cases  there  died,)  And 
in  some  railway  cases  there,  principles  have  been  advanced, 
which  I  should  regret  to  see  obtain  in  this  country.  {Simpson 
V.  Lord  Howden,  3  Mylne  ^  Cr.  99 ;  S.  C.  9  CI  ^  Fin,  61 ; 
jR  C.  bRaii,  4*  Can,  Ca,  Howden  v.  Simpson,  10  Ad.  4*  -El* 
793.  The  Vauxhall  Br,  Co,  v.  E,  of  Spencer,  Joe.  64.  ChU. 
on  Cont.  683.)  However  the  reasoning  of  the  court  of  king's 
bench,  of  the  vice  chancellor,  and  master  of  the  rolls,  in  these 
same  cases,  is  highly  commendable.  {Howden  v.  Simpson,  10  Ad. 
4*  EL  793.  Simpson  v.  Howden,  1  Keen,  583.  Vauxhall  Br. 
Co.  V.  E.  of  Spencer,  2  Madd.  356.)  In  this  country  we  have 
had  a  few  analogous  cases.  A  contract,  founded  on  an  agree- 
ment to  obtain  signatures  for  a  pardon,  {Hartzfield  v.  Cktrden,  7 
Watts.  152  ;)  or  to  procure  the  passage  of  an  act  by  the  legisla* 
ture,  by  using  personal  influence,  &c.,  {Chippenger  v.  Hop- 
bagtth,  5  Watts  4*  Serg.  315 ;)  an  agreement  to  pay  a  sum 
for  withdrawing  opposition  to  the  passage  of  an  act  touching  the 
interests  of  a  corporation,  {Pingry  v.  Wa^hbome,  1  Aik.  264 ;) 
were  held  void.  {And  see  Piatt  on  Cov.  570  ;  Chit,  on  Cont. 
220,  683 ;  Gulick  v.  Ward  et  al.  5  Hoist.  87 ;  Swayze  v. 
Hull,  3  /d.  54 ;  Coppock  v.  Brown,  4  Mees.  4*  W.  861 ;  Stanr 
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ly  T.  JmeSy  7  Bing.  869.)  I  can  not  think  it  good  public  policy 
to  require  our  courts  to  enforce  such  contracts.  It  can  neither 
be  necessary  nor  proper  for  the  legislature  to  be  surrounded  by 
swarms  of  hired  retainers  of  the  claimants  upon  public  bounty 
or  justice.  To  legalize  such  a  system,  would,  to  say  the  least, 
be  a  reflection  upon  the  ability  and  industry  of  our  legislators. 

But  suppose  the-  plaintiff  entitled  to  recover  on  a  quantum 
meruit,  what  is  to  be  the  measure  of  compensation  ?  There  was 
no  proof  showing  that  counsel  were  heard,  or  even  that  the  plain- 
tiff pretended  to  act  as  counsel.  Counsel  could  not  appear  with- 
out leave  of  the  house,  or  a  committee.  If  leave  had  been 
granted  and  the  plaintiff  had  acted  as  counsel  for  the  testator,  a 
question  would  have  arisen,  whether  the  rule  in  this  state,  allow- 
ing counsellors  at  law  to  sue  for  their  services,  would  apply. 
{Stevens  v.  Adarns,  23  Wend.  57.  Adams  v.  Stevens,  26 
Id.  451.)  At  common  law,  barristers  could  not  sue  for  their 
services,  even  in  a  court  of  law.  It  does  not  appear  that  the 
plaintiff  was  a  professional  man,  or  pretended  to  be  an  advocate. 
What  then  could  he  do  to  entitle  him  to  such  compensation  ? 
The  remuneration  of  an  agent  or  employee,  is  not  necessarily 
graduated  by  the  benefit  derived  from  his  services.  But  admit- 
ting there  was  a  general  retainer  in  the  matter,  and  that  the 
plaintiff  is  entitled  to  recover  on  a  quantum  meruit,  that  does 
not  authorize  him  to  expend  money  and  time  uselessly ;  certain- 
ly not  unless  requested  to  do  so.  And  here,  as  we  have  seen, 
there  was  very  little,  if  any  thing,  that  he  could  do ;  and  it  is 
very  clear  that  he  did  very  little. 

I  think  there  was  error  in  the  admission  of  evidence  ;  and  that 
the  principal  charges  allowed  by  the  referee  were  not  the  foun- 
dation of  an  action,  both  on  account  of  the  nature  and  extent  of 
the  services. 

Report  set  aside. 
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Dubois  vs.  Kelly  and  others. 

the  policy  which  has  created  exceptions  to  the  general  rule,  that  what- 
ever is  affixed  to  the  freehold  can  not  be  removed  without  the  consent 

of  the  owner  of  the  inheritancoi  applies  as  well  to  erections  for  agricultoral 

and  other  purposes,  as  to  erections  for  the  purposes  of  trade. 
To  constitute  a  fixture,  tliere  must  be  such  an  annexation  as  to  render  removal 

impossible,  without  injury  to  the  freehold. 
Any  general  rule  as  to  what  constitutes  a  fixture,  is  liable  to  exception.    But 

the  first  question  must  be,  whether  the  erection  be  a  part  of  the  Areehold. 

If  it  be  not  united  to  the  freehold,  it  can  not  be  said  that  it  is  a  part  of  it; 

and  in  that  case,  therefore,  it  is  not  a  fixture. 
And,  the  annexation  which  will  convert  personal  into  real  estate,  is  not  aficcted 

by  placing  tl^e  chattel  upon,  or  even  by  aflixing  it  to  the  land.    It  must  bo 

fixed  to  the  freehold,  perpetui  usus  causa. 
An  agreement  by  a  landlord,  that  any  buildings  which  the  lessee,  or  any  of 

his  under-tenants,  may  erect  upon  the  demised  premises,  may  be  removed, 

although  such  license  be  by  parol,  is  not  void  within  the  statute  of  frauds. 
The  statute  of  frauds  has  no  application  to  such  a  case,  for  such  a  license  is 

not  intended  to  secure  any  interest  in  the  land.    It  no  more  grants  an 

interest  in  the  land,  than  if  the  owner  granted  to  the  tenant  permission  to 

cut  and  remove  a  tree. 
7o  render  a  parol  agreement,  or  license  respecting  land  void  within  the  statute 

of  frauds,  it  must  allow  erections  for  a  permanent  purpose,  such  as  would 

be  the  transfer  of  an  interest  in  the  land. 
A  license,  while  executory,  is  revocable ;  but  a  conveyance  by  the  owner, 

after  a  license  granted — the  lessee  of  the  premises  being  in  possession  at 

the  time  of  the  convevance,  and  not  chargeable  with  notice  of  it — is  not 

a  revocation. 
But  the  grantee  of  such  a  conveyance,  is  chargeable  where  he  takes  the  con- 
veyance, with  notice  of  all  the  tenant's  rights,  among  which  is  the  right  to 

remove  any  building  which  he,  or  his  under  tenant,  might,  before  the 

license,  which  had  been  given  for  that  purpose,  should  be  revoked,  have 

erected  upon  the  premises. 
The  tenant,  until  he  has  notice  of  such  revocation,  may  safely  act  upon  the 

license,  and  having  erected  the  building,  the  license  will  be  no  longer 

revocable. 
The  general  doctrine  that  a  transfer  of  the  title  to  land  upon  which  the  foimer 

owner  has  authorised  some  act  to  be  done,  operates  as  a  revocation  of  tho 
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license,  is  unquestionable.  But,  to  render  any  reyocation  effectual,  tlie 
party  to  be  affected  by  it  must  have  notice,  either  actual  or  constructive,  of 
such  revocation.  If  directly  countermanded,  it  can  only  be  done  by  some 
act  which  will  be  sufficient  to  charge  the  party  to  whom  the  license  has 
been  given,  with  knowledge  of  such  countermand.  If  revoked  by  operation 
of  law,  as  by  a  conveyance  of  the  premises  upon  which  the  act  authorized 
to  be  done  was  to  have  been  performed,  such  revocation  canx>nly  be  effectual  I 
when  the  party  claiming  the  benefit  of  the  license  is  chargeable  with  notice  f 
of  the  conveyance.  I 

If  the  grantee  under  the  conveyance,  by  silence  wnlle  tne  building  is  oemg 
erected,  acquiesce  in  the  license  under  which  the  tenant  expends  his 
money,  it  will  be  too  late  to  insist  upon  a  revocation,  effected  by  operation 
of  law,  of  which  the  lenant  had  no  notice. 

A  tenant  making  improvements,  which  by  the  agreement  he  has  the  right  to 
remove,  may  make  such  removal  after  his  term  expires,  while  he  still 
remains  in  possession  of  the  premises. 

And,  the  right  of  removal  not  having  been,  in  such  case,  abandoned  by  the 
tenant,  the  landlord  can  not  maintain  an  action  for  the  removal. 

The  rule,  that  if  a  fixture  is  not  removed  during  the  term,  and  the  tenant 
quits  the  premises,  and  the  landlord  subsequently  takes  possession,  the 
fixture  becomes  a  part  of  the  fVeehold,  and  the  party,  who  was  tenant, 
can  not  legally  take' it  away  afterwards — seems  to  have  its  foundation  ip 
the  presumption  of  abandonment,  arising  from  the  conduct  of  the  tenant, 
where  he  quits  the  premises,  leaving  his  fixtures  behind  him.  This 
presumption  can  never  arise  while  the  tenant  remains  in  possession. 

The  law,  accommodating  itself  to  the  changed  condition  of  society,  has  so  far 
relaxed  the  ancient  rule,  in  conformity  with  the  obvious  justice  of  the  case, 
as  to  allow  the  tenant,  when  leaving  the  premises,  to  take  with  him  such 
erections  as  he  may  have  had  occasion  to  make  for  his  own  use  or  ei\joy* 
ment,  if  he  can  do  so  without  injury  to  the  inheritance. 

If  there  be  no  positive  agreement  expressed,  that  this  may  be  done,  the  law 
will  imply  such  an  agreement. 

The  law  of  fixtures  is  in  derogation  of  the  original  rule  of  the  common  law, 
which  subjected  every  thing  afiSxed  to  the  fVeehold  to  the  law  governing 
the  A-eehold ;  and  it  has  grown  up  into  a  system  of  Judicial  legislation,  so 
as  almost  to  render  the  right  of  removal  of  fixtures  a  general  rule,  instead    - 
of  being  an  exception. 

Jl  seems  J  that  thetsommon  law  of  England  is  not  to  be  taken  in  all  respects  to 
be  that  of  America.  The  colonists  brought  with  them  and  adopted  only 
that  portion  which  was  applicable  to  their  situation;  and  its  general 
principles. 

This  was  an  action  on  the  case,  tried  at  the  Ulster  circuit, 
in  April,  1849,  before  Mr.  Justice  Harris.*  The  declaration 
stated  that  the  plaintiff,  being  the  owner  of  the  reversion  of 
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eertain  premises,  sitoate  in  the  town  of  Marlborotigh,  of  which 
one  Syhda  Ann  Mapes  was  in  the  possession  and  occnpaUon,  {is 
the  plaintiJTs  tenant,  the  defendants  wrongfully,  and  without 
the  license  of  the  plaintiff,  pulled  down  a  shed,  stable,  store- 
room and  barn,  standing  and  being  upon  the  premises,  and  took 
and  carried  away  the  materials  thereof,  and  converted  the  same 
to  their  own  use,  whereby  the  plaintiff  was  injured  in  her  rever- 
sionary estate.     The  defendants  pleaded  the  general  issue. 

Upon  the  trial,  it  appeared  that,  in  1828,  Lewis  Dubois  was 
the  owner  of  the  premises,  and  leased  them  to  Miles  J.  Fletcher 
for  twenty  years.  Fletcher  testified  that  he  occupied  a  part  of 
the  premises  until  the  lease  expired,  and  a  part  he  underlet — 
first  to  one  Wygant,  and  afterwards  to  Robert  B.  Mapes ;  that 
when  he  was  about  letting  to  Wygant,  he  asked  Dubois,  in  the 
presence  of  Wygant,  if  any  building  which  should  he  put  on 
might  be  taken  off — to  which  Dubois  replied,  that  they  might 
take  it  off — that  he  might  take  off  any  building  he  put  on 
This  was  the  same  year  the  lease  was  executed.  Wygant  took 
a  lease  from  Fletcher  for  the  whole  of  his  term ;  he  erected  a 
wagon-maker's  shop  upon  the  lot,  and  afterwards  removed  it. 
After  occupying  the  lot  four  or  five  years,  he  transferred  his 
lease  to  Mapes,  who  surrendered  it  and  took  a  new  lease  from 
Fletcher  for  the  residue  of  the  term.  The  barn  and  shed,  torn 
down  by  the  defendants,  were  erected  by  Mapes  shortly  after  he 
took  the  lot.  Fletcher  also  erected  a  building  upon  his  part  of 
the  lot,  which  he  removed  before  his  lease  expii:ed.  On  the 
29th  of  June,  1829,  Dubois  and  his  wife  conveyed  the  premises 
to  Augustus  H.  Conklin,  and,  at  the  same  time,  Conklin  re-con- 
vey^d  to  Mrs.  Dubois,  the  plaintiff.  A  witness  testified  that 
the  building  removed  was  a  wooden  frame  building,  on  a  side 
hill,  with  a  basement ;  the  foundation,  at  the  ends  was  a  high 
atone  wall,  laid  in  mortar ;  the  front  of  the  basement  was  frame 
work ;  the  frame  work  of  the  building  extended  down  into  the 
basement ;  the  building  could  not  have  been  removed  without 
being  taken  down.  The  building  was  taken  down  on  the  31st 
of  March,  1848,  the  term  of  the  lease  having  expired  on  the 
first  day  of  the  same  month.     Mrs.  Mapes,  the  widow  of  Robert 
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B.  Mapes,  was  in  possession  of  the  premises  at  the  time,  and 
had  been  in  possession  before  the  lease  expired.  Her  husband 
had  died  about  a  year  before  the  lease  expired,  and  she  continued 
to  occupy  the  premises  after  his  death.  She  employed  the  de- 
fendants to  take  down  the  building. 

The  court  decided  that  the  license  to  remove  the  buildings 
erected  upon  the  premises,  although  by  parol,  would  be  good, 
and  was  not  void,  within  the  statute  of  frauds,  as  relating  to 
real  estate ;  that  it  was  not  revoked  or  annulled  by  the  subse- 
quent conveyance  of  the  land  to  the  plaintiff,  but  was  just  aa 
binding  upon  the  plaintiff,  as  it  was  upon  Lewis  Dubois,  as 
respects  the  building  in  question :  although  the  building  was 
erected  after  the  conveyance,  and  although  it  was  not  shown 
that  the  plaintiff  ever  had  any  notice  of  sucHlicense ; "also,  that 
it  made  no  difference  that  the  builcUng  "was  removed  after  the 
expinrtion  of  the  lease ;  that  Mrs.  Mapes  having  held  over,  and 
being  in  possession  at  the  time  of  the  removal,  the  right  of 
removal  continued ;  also,  that  Mrs.  Mapes,  having  continued  in 
possession  after  the  death  of  her  husband,  had  the  same  right 
to  remove  the  building  that  her  husband  would  have  had,  if  he 
had  lived  and  continued  in  possession.  To  these  several  de- 
cisions the  plaintiff's  counsel  excepted. 

The  court  then  submitted  it  to  the  jury,  to  decide  whether 
the  license  given  by  Dubois  to  remove  the  buildings,  as  proved 
by  Fletcher,  was  a  particular  license  to  remove  such  buildings 
as  Fletcher  or  Wygant  might  erect,  or  whether  it  was  a  general 
license, to  remove  any  buildings  which* might  be  erected  by 
Fletcher,  or  any  of  his  under  tenants ;  and  instructed  them  to 
find  their  verdict  for  the  defendant,  if  they  should  come  to  the 
latter  conclusion.  To  this  charge  the  counsel  for  the  plaintiff 
excepted.  The  jury  rendered  a  verdict  for  the  defendants.  The 
plaintiff  moved  for  a  new  trial,  upon  a  bill  of  exceptions. 

O.  O.  Reynolds  for  the  plaintiff. 

J.  K,  Porter  for  the  defendant 
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By  the  Court,  Harris,  J.  Since  the  trial  of  tbis  cause,  I  have 
had  occasion,  in  the  consideration  of  the  case  of  King  v.  Wilcombj 
(7  Barb.  S.  C.  Rep,  268,)  to  examine,  with  much  care,  the 
law  relating  to  the  right  of  a  tenant  to  remove  fixtures  erected 
hy  him  for  his  own  use  and  enjoyment,  while  occupying  the 
premises  under  his  tenancy.  The  conclusion  at  which  I  then 
arrived  was,  that  a  tenant  who  makes  additions  to  the  freehold, 
or  improvements  upon  it,  for  the  better  use  or  enjoyment  of  the  - 
land,  while  his  interest  continues,  has  the  right  to  remove  such 
additions  and  improvements  at  any  time  before  his  right  of 
enjoyment  expires ;  where  such  removal  would  not  operate  to 
the  prejudice  of  the  inheritance,  by  leaving  it  in  a  worse 
condition  than  when  the  tenant  took  possession. 

The  very  learned  argument  of  the  plaintiff's  counsel  made 
me  willing  to  review  the  grounds  which  had  led  me  to  that  con- 
clusion. That  review  has  resulted  in  a  stronger  conviction  that 
I  had  not  misapprehended  the  present  rule  of  law  on  the 
subject.  The  position  which  the  plaintiff's  counsel  advocates, 
is,  that  fixtures,  though  attached  to  the  freehold  by  the  tenant, 
can  not  be  removed,  even  during  his  term,  unless  by  virtue  of 
some  valid  agreement.  He  admits  that  erections  for  the  pur- 
poses of  trade  may  be  removed,  but  insists  that  such  erections 
constitute  an  exception,  and  the  only  exception,  to  the  general 
rule.  The  case  of  Elwes  v.  Maw,  (3  Ea^t,  38,)  undoubtedly 
maintains  the  general  doctrine  for  which  the  plaintiff's  counsel 
contends.  Lord  EUenborough,  in  that  case,  reviewed  all  the 
English  decisions  on  the  subject  from  the  time  of  the  Year  Books, 
and  although  different  judges  had,  at  different  periods  in  that 
country,  entertained  different  opinions  upon  the  question,  down 
to  the  very  time  of  that  decision,  he  came  to  the  conclusion  that 
there  was  a  distinction  between  annexations  to  the  freehold  for 
the  purposes  of  trade  and  those  made  for  agricultural  purposes ; 
that,  while  the  tenant,  in  the  one  case,  had  the  right  to  remove 
what  he  had  annexed,  in  the  other,  the  annexation  having  been 
made,  became  a  part  of  the  realty,  and  could  never  afterwards 
be  severed  by  the  tenant. 

This  distinction,  although  it  may  not  have  been  in  any  single 
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instance  broken  down  by  any  adjndged  case,  has  not,  I  am 
persuaded,  been  regarded  with  much  favor  in  this  country, 
if,  indeed,  it  has  in  England.  The  foundation  upon  which  it 
rests,  is  narrow  and  artificial.  The  general  policy  which  has 
created  exceptions  to  the  general  rule,  that  whatever  is  aifixed 
to  the  freehold  can  not  be  removed  without  the  consent  of  the 
owner  of  the  inheritance,  applies  as  well  to  erections  for  agri- 
cultural and  other  purposes,  as  to  erections  for  the  purposes  of 
trade. 

Mr.  Justice  Story,  referring  to  the  distinction  taken  by  Lord 
EUenborough,  has  eloquently  said :  "  The  common  law  of  Eng- 
land is  not  to  be  taken  in  all  respects  to  be  that  of  America. 
Our  ancestors  brought  with  them  its  general  principles,  and 
claimed  it  as  their  birth  right,  but  they  brought  with  them  and 
adopted,  only  that  portion  which  was  applicable  to  their  situation. 
As  between  landlord  and  tenant,  it  is  not  so  clear  that  the 
rigid  rule  of  the  common  law,  at  least  as  it  is  expounded  in 
3  East,  38,  was  so  applicable  to  their  situation  as  to  give  rise 
to  necessary  presumption  in  its  favor.  The  country  was  a 
wilderness,  and  the  universal  policy  was  to  procure  its  culti- 
vation and  improvement.  The  owner  of  the  soil,  as  well  as  the 
public,  had  every  motive  to  encourage  the  tenant  to  devote 
himself  to  agriculture,  and  to  favor  any  erections  which  should 
aid  this  result.  In  the  comparative  poverty  of  the  country, 
what  tenant  could  afford  to  erect  fixtures  of  much  expense  or 
value,  if  he  was  tq^lose  his  whole  interest  therein  by  the  very 
act  of  erection  ?  His  cabin,  or  log  hut,  however  necessary  for 
the  improvement  of  the  soil,  would  cease  to  be  his  the  moment 
it  was  finished.  It  might,  therefore,  deserve  consideration, 
whether,  in  case  the  doctrine  were  not  previously  adopted  in  a 
state,  by  some  authoritative  practice  or  adjudication,  it  ought  to 
be  assumed  by  this  court  as  a  part  of  the  jurisprudence  of  such 
state,  upon  the  mere  footing  of  its  existence  in  the  common  law." 
( Van  Ness  v.  Pacard,  2  Peters,  137,  144.) 

In  the  case  just  cited,  the  court  held  that  the  building  there 
in  question  was  within  the  exception  in  favor  of  erections  for 
the  purposes  of  trade,  and  for  that  purpose  went  to  the  extent 
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of  holding  that  a  two  story  house,  resting  upon  a  stone  fotm- 
datioQ,  and  having  a  stone  cellar  and  a  brick  chimney,  whieh 
had  been  erected  by  the  tenant  for  the  double  purpose  of  a 
residence  for  his  family,  and  carrying  on  the  business  of  a 
dairyman,  might  be  removed  during  the  term. 

In  Holmes  v.  Tremper,  (20  Johtu  29,)  a  tenant  for  years  had 
removed  a  cider  mill  and  press,  which  he  had  erected  upon  the 
demised  premises.  The  landlord  brought  replevin.  The  tenant 
in  her  avowry  justified  the  taking,  because,  at  her  own  expense, 
and  for  her  own  use,  she  had  built  the  mill  and  press,  and,  at 
the  Expiration  of  the  tenancy,  when  removing  from  the  premises, 
she  had  removed  the  mill  and  press  also.  The  landlord  pleaded 
that  the  mill  and  press  were,  at  the  time  of  taking,  "  erected 
(md  standing'  upon  and  annealed  to  and  parcel  ofthefarm^^ 
To  this  plea  there  was  a  demurrer.  Spencer,  Gh.  J.  in  de* 
livering  the  opinion  of  the  court  said  :  "  It  is  admitted  that  the 
defendant  erected  the  cider  mill  and  press,  at  her  own  cost, 
during  her  tenancy,  for  the  purpose  of  making  the  cider  on  the 
farm.  I  confess,  I  never  could  perceive  the  reason,  justice,  or 
equity  of  the  old  cases,  which  gave  to  the  landlord  such  kind  of 
erections  as  were  merely  for  the  use  cmd  convenience  of  the 
tenant,  the  removal  of  which  neither  defrauds,  nor  does  the 
least  injury  to  the  landlord.  The  rule  anciently  was  very  rigid, 
but  I  think  it  has  yielded  materially  to  the  more  just  and  liberal 
notions  of  modem  times."  Again,  referring  to  the  case  of 
Elwes  V.  Maw^  he  says,  ^'  This  case  does  not  call  for  any  ex* 
pression  of  an  opinion  on  the  correctness  of  that  decision,  nor 
do  we  intend  to  approve  or  disapprove  of  it."  It  was  held  that 
the  tenant  had  a  right,  within  the  principle  laid  down  by  Lord 
Ellenborough,  to  remove  the  mill  and  press,  on  the  ground,  that 
they  were»accessary  to  the  trade  of  making  cider. 

In  WhUing  v.  Brastow,  (4  Pick.  310.)  the  supreme  court  of 
Massachusetts  stated  the  rule  to  be,  that, ''  a  tenant  for  life,  years^ 
or  at  will,  may  at  the  expiration  of  his  estate  remove  from  the 
freehold  all  such  improvements  as  were  erected  or  placed  there 
by  him,  the  removal  of  which  will  not  injure  the  premises,  or  put 
them  in  a  worse  plight  than  they  were  in  when  he  took  posaeeaion." 
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In  speaking  of  this  subject,  Chancellor  Kent,  in  his  commen- 
taries,  (2  Kent,  843,)  says :  ^^  as  between  landlord  and  tenant, 
many  things  are  now  treated  as  personal  property,  which  seem, 
in  a  very  considerable  degree,  to  be  attached  to  the  freehold. 
The  law  of  fixtures  is  in  derogation  of  the  original  rule  of  the 
common  law,  which  subjected  every  thing  affixed  to  the  freehold 
to  the  law  governing  the  freehold,  and  it  has  grown  up  into  a 
system  of  judicial  legislation,  so  as  almost  to  render  the  right 
of  removal  of  fixtures  a  general  rule,  instead  of  being  an  excep- 
tion." Again,  the  same  learned  writer  says,  {page  844,  note/,) 
^^  The  law  of  fixtures,  in  its  application  to  the  relation  of  land- 
lord and  tenant,  partakes  of  the  liberal  and  commercial  spirit 
of  the  times."  ^ 

Assuming  that  the  building  now  in  question  was  so  annexed 
to  the  freehold  as  to  render  it  a  fixture  within  the  legal  meaning 
of  the  term,  it  is  not  by  any  means,  clear  that  it  is  not  remova- 
ble by  the  tenant  even  within  the  rule  as  stated  in  Elwes  v. 
Maw.  What  the  object  of  erecting  this  building  was,  or  to 
what  purpose  it  had  been  devoted,  does  not  distinctly  appear. 
It  is  described  in  the  declaration  as  "  a  shedy  stable,  store-room 
and  hamP  It  was  in  the  village  of  Marlborough,  adjoining 
Mapes'  tavern.  As  it  was  erected  by  Mapes,  a  tavern  keeper, 
upon  a  lot  adjoining  his  own,  it  may  perhaps  be  inferred  that  it 
was  used  as  a  bam,  shed,  stable  and  store  room  in  connection 
with  the  tavern.  If  that  be  so,  I  do  not  perceive  why  it  is  not 
to  be  regarded  as  an  erection  for  the  purposes  of  trade,  quite 
as  much  as  the  dairy  house  in  Van  Ness  v.  Pacard,  or  the  cider 
press  in  Holmes  v.  Tremper,  both  of  which  cases  were  consid- 
ered by  the  very  eminent  jurists  by  whom  they  were  decided, 
as  harmonizing  with  the  principle  contained  in  Elwes  v.  Maw. 
In  Dean  v.  Allalley,  (8'  Esp.  11,)  two  sheds,  called  Dutch 
bams,  which,  in  Elwes  v.  Maw,  Lord  EUenborough  says,  he 
will  assume  were  unquestionably  fixtures,  had  been  removed 
by  the  tenant.  Lord  Kenyon,  before  whom  the  case  was  tried 
at  nisiprius,  said,  "the  law  will  make  the  most  favorable  con- 
struction for  the  tenant,  where  he  has  made  necessary  and  use- 
ful erections  for  the  benefit  of  his  trade  or  manufacture,  and 
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which  will  enable  him  to  carry  it  on  with  more  adyantage.  It 
has  been  so  holden  in  the  case  of  cider-mills,  and  in  other  cases ; 
and  I  shall  not  narrow  the  law,  but  hold  erections  of  this  sort, 
Tnadejor  the  benefit  of  trade,  or  constructed  as  the  present,  to 
be  removable  at  the  end  of  the  term." 

The  question  before  the  court  in  Elwes  v.  Maw,  as  stated  by- 
Lord  Ellenborough  himself,  was,  whether  ^' a  tenant  for  mere 
agricultural  purposes,  had  the  right  to  remove  buildings  fixed 
to  the  freehold,  which  were  constructed  by  him  for  the  ordinary 
purposes  of  husbandry  and  connected  with  no  description  of 
trade  whatsoever."  To  that  description  of  buildings  he  adds 
"  no  case  has  yet  extended  the  indulgence  allowed  to  tenants, 
in  respect  to  buildings  for  the  purposes  of  trade."  Thus  it  ap- 
pears, that,  in  the  view  of  Lord  Ellenborough,  the  Dutch  barns 
in  Dean  v.  AUcUley,  although  it  is  no  where  stated  for  what 
particular  purpose  they  had  been  erected,  were  to  be  regarded 
as  within  the  exception  in  favor  of  erections  for  the  purposes  of 
trade.  And  if  the  Dutch  barns,  in  Dean  v.  AUcdley,  might  be 
removed,  within  the  principle  established  in  Elwes  v.  Maw,  why 
not  the  bam  erected  by  Mapes  7 

But  was  the  building,  for  the  removal  of  which  this  action  is 
brought,  so  itnnexed  to  the  realty  as  to  make  it  9,  fixture  7  The 
attempt  of  legal  writers  to  distinguish  between  erections  which 
are,  and  those  which  are  not  fixtures,  has  not  always  been  quite 
successful.  And  judges  seem  sometimes  to  have  referred  the 
particular  erection  immediately  in  question,  to  one  or  the  other 
class,  as  would  best  subserve  their  own  notions  of  justice. 
Grady  says  {Law  of  Fixtures,  2,  3,)  "  The  article  must  he  fixed 
in  or  to  the  ground,  or  some  substance  already  become  a  portion 
of  the  freehold,  in  order  to  deprive  it  of  its  personal  nature." 
Thus  in  Elwes  v.  Maw,  the  buildings  were  of  brick  and  mor- 
tar, and  tiled,  and  let  into  the  ground.  Again,  the  same  wri- 
ter says,  ''  the  merely  laying  and  resting  buildings  upon  the 
earth,  without  letting  and  imbedding  them  into  it,  will  not  con- 
fer upon  them  the  right  to  become  fixtures."  ( Grady's  haw  of 
Fixtures,  2.)  In  Walker  v.  Sherman,  (20  Wend.  636,)  Cowen, 
J.  from  a  most  diflfuse  examination  of  cases,  collects  the  fol- 
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lowing  general  rule.  ''  That  nothing  of  a  nature  personal  in  it- 
self will  pass,  [with  a  conveyance  of  the  freehold,]  unless  it  be 
brought  within  the  denomination  of  a  fixture,  bj  being  in  some 
way  permanently,  at  least  habitually,  attached  to  the  land  or  some 
building  upon  it."  But  the  most  perfect  rule  by  which  to  dete]^ 
mine  whether  a  thing  has  acquired  the  attributes  of  a  fixture  is, 
in  my  judgment,  that  adopted  by  the  supreme  court  of  Connect- 
icut, in  Swift  V.  Thompson,  (9  Conn,  Rep,  63,)  where  it  was 
held  that  to  constitute  a  fixture  there  must  be  such  an  annexa- 
tion as  to  render  removal  impossible,  without  injury  to  the 
freehold, 

A  reference  to  some  of  the  decisions  involving  this  question, 
will  aid  in  determining  whether  the  building,  in  the  case  in 
hand,  was,  in  fact,  a  fixture  or  not. 

In  Rex  V.  Otley,  (1  Bam  ^  Ad,  161,}  it  was  held  that  a 
wooden  mill,  built  upon  a  brick  foundation,  upon  which  it  rested 
by  its  own  weight,  was  not  a  part  of  the  freehold.  In  Wans- 
brough  V.  Maton,  (4  Ad.  ^  Ellis,  884,)  a  wooden  bam  had  been 
erected  on  a  foundation  of  brick  and  stone.  The  foundation  was 
let  into  the  ground,  but  the  wood  work  rested  upon  the  founda- 
tion by  its  weight  alone.  The  tenant,  by  whom  the  bam  had 
been  erected,  having  left  the  premises  at  the  expiration  of  his 
term,  the  bam  still  standing  thereon,  afterwards  sent  men 
to  take  it  away.  The  defendant  ordered  the  men  to  leave  the 
ground,  tod  locked  the  gates  after  them.  The  plaintiff  having 
brought  an  action  of  trover  for  the  bam,  and  these  facts  appear** 
ing  upon  the  trial,  the  defendant  moved  for  a  nonsuit,  on  the 
ground  that  the  bam  was  a  fixture  for  which  trover  would  not 
lie.  The  nonsuit  was  refused,  with  liberty  to  move,  &c.  Upon 
the  argument  of  the  motion.  Lord  Denman  said :  '^  Questions 
as  to  fixtures  generally  arise  between  the  prima  facie  right  of  the 
landlord  on  the  one  hand,  and  exceptions  in  favor  of  trade  or  of 
tenants,  on  the  other.  Any  general  rule  is  liable  to  exception. 
But  the  first  question  must  be,  whether  the  erection  be  a  part 
of  the  freehold.  If  it  be  not  xmited  to  the  freehold,  we  can  not 
say  that  it  is  a  part  of  it ;  and  here  it  is  not  ao  united,  and 
therefore  not  a  fixture.    Were  we  to  hold  otherwise,  we  should 
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<rrer  rale  the  decision  in  Rex.  v.  O^/^y,  where  such  a  bulding 
was  held  to  be  removable,  and  no  part  of  the  tenement."  lit- 
tledale,  J.  said ;  "  the  bam  consists  of  nothing  bnt  the  timber, 
&nd  is  not  attached  to  the  stone  or  brick  work.  Perhaps  the 
tenant  might  not  have  been  entitled  to  dig  into  the  ground  ixx 
the  purpose  of  making  these  foundations,  and  might  be  liable  in 
damages  for  so  doing.  But,  having  so  done,  he  places  the  bam 
on  the  stone  caps,  not  fixing  any  thing  to  the  freehold.  There- 
fore, in  removing  the  bam,  he  does  not  disturb  the  freehold." 
^  The  foundation  must  remain  :  If  that  be  injured,  the  landlord 
may  maintain  an  action."  See  also  Wood  v.  Hewett,  (8  Adolp. 
^  Ellis,  N,  S.  913.) 

In  CooA:  v.  The  Champlain  Transportation  Company,  (1 
Denio,  91,)  it  was  held  that  machinery  and  engines,  though 
firmly  affixed  to  the  building,  having  been  so  affixed  by  tenants 
for  the  purpose  of  carrying  on  business  of  a  personal  nature, 
were  still  the  personal  property  of  the  tenants,  and,  as  such, 
were  removable  at  their  will.  See  also,  Farrar  v.  Chauffetete^ 
{5  Denio,  527;)  Leland  v.  Gassett,  (17  Verm,  408.)  "The 
annexation  which  will  convert  personal  into  real  estate,  is  not 
effected  by  placing  the  chattel  upon  or  even  by  affixing  it  to  the 
land.  It  must  be  fixed  to  the  freehold  perpettii  usus  catisaJ* 
Per  Gardiner,  J.  in  Moti  v.  Palmer,  (1  Comst.  578.) 

Now,  if  the  mill  in  Rex.  v.  Otley,  built  as  it  was  upon  a 
brick  foundation,  and  the  bam  in  Wansbrough  v.  Maton, 
Erected  on  a  foundation  of  brick  and  stone  let  into  the  ground, 
and  the  machinery  in  Cook  v.  The  Champlain  TVansporiation 
Company,  firmly  affixed  to  the  building,  were  not  fixtures,  but 
remained  the  personal  property  of  the  tenants  by  whom  the 
erections  were  made,  I  am  unable  to  see  why  the  bam  in  this 
ease,  resting  as  it  did  upon  a  stone  foundation,  might  not  also 
Ikave  been  treated  as  the  personal  property  of  the  tenant.  It 
was  removed  without  injuring,  or,  for  aught  that  appears,  so  much 
as  displacing  a  particle  of  the  realty.  It  is  not  pretended  that 
the  plaintiff  suffered  any  injury  from  the  removal,  except  by 
being  deprived  of  the  subsequent  use  of  the  thing  removed. 
Upon  these  fSEM^ts  I  think  the  judge  at  the  circuit  would  hare 
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been  justified  in  instructing  the  jury,  as  matter  of  law,  that  the 
defendants  were  entitled  to  a  verdict. 

But  let  it  be  assumed  once  more,  as  it  was  upon  the  trial,  that 
the  buil(Ung  was  a  fixture,  and  that  it  could  only  be  removed  by 
virtue  of  some  agreement,  valid  as  against  the  plaintiff.  Was 
sudi  an  agreement  established  upon  the  trial  ?  The  verdict  of 
the  jury  has  established  the  fact  that  the  plaintiff's  husband, 
before  the  conveyance  under  which  she  claims  title  was  executed, 
agreed  that  any  buildings  which  Fletcher,  his  lessee,  or  any  of 
his  under-tenants,  might  erect  upon  the  demised  premises  might 
be  removed.  But  this  license  was  by  parol,  and,  therefore,  the 
plaintiff  contends,  void  within  the  statute  of  frauds.  I  think^ 
however,  the  statute  has  no  application  to  such  a  case.  The 
very  authorities  cited  in  support  of  this  position  show,  it  seems 
to  me,  that  a  license,  like  that  established  in  this  case,  is  not 
void.  ^^  A  license,"  says  Kent,  (3  Keiits  Comm.  452,)  ^4s  an 
authority  to  do  a  particular  act,  or  series  of  acts,  upon  another's 
land,  without  possessing  any  estate  therein.  It  is  founded  in 
personal  confidence,  and  is  not  assignable,  nor  within  the  statute 
of  frauds,"  In  Mumford  v.  Whitney,  (15  Wend.  380,)  the 
only  other  authority  cited  by  the  plaintiff  upon  this  point,  it 
was  held  that  a  license  to  enter  upon  land  and  erect  a  dam  for 
a  temporary  purpose,  though  by  parol,  is  valid,  but  that  a  parol 
agreement  to  allow  a  party  to  enter  and  erect  a  dam  for  a  per- 
manent- purpose  is  void  within  the  statute  of  frauds,  it  being 
the  transfer  of  an  interest  in  the  land.  Here  the  license  waSr 
not  intended  to  secure  any  interest  in  the  land.  It  did  not  au- 
thorize the  erection  of  the  building.  This  the  tenant  might  do, 
under  authority  of  the  lease.  All  that  the  license  secured  to  the 
tenant,  and  all  that  was  intended  by  it  was,  that,  having  erected 
the  building,  he  might  enter  upon  the  land  and  remove  it.  This 
particular  act  was  all  that  the  license  contemplated.  It  no 
more  granted  an  interest  in  the  land  than  it  would  have  done  if 
the  owner  had  granted  to  the  tenant  permission  to  cut  and  re* 
move  a  tree. 

But  it  is  said,  that  though  the  license,  unrevoked,  may  hava 
^h9&k  valid,  it  wafi,  in  fi^t,  revoked  by  the  deed  executed  b^ 
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the  lessor  in  1829.  •  It  is  true  that  a  license,  while  ezecntory,  is 
revocable.  The  building  was  erected  after  the  conveyance.  If, 
therefore  the  conveyance  operated  as  a  revocation  of  the  license,  the 
license  so  revoked  will  not  justify  the  removal.  If,  as  appeared 
upon  the  trial,  the  plaintiff  was  the  wife  of  the  lessor,  then  the 
conveyance  only  operated  to  change  the  line  of  inheritance.  The 
grantor,  as  tenant  by  the  curtesy,  still  retained  a  life  estate  in 
the  premiaes,  which,  upon  his  death,  instead  of  descending  to  his 
heirs,  would  go  to  his  wife  and  her  heirs.  Upon  this  state  of  facts, 
it  could  hardly  be  pretended  that  the  conveyance  operated  as  a 
revocation  of  the  license ;  certainly  not  before  the  death  of  Lewis 
Dubois,  and  there  is  no  evidence  that  he  is  even  yet  dead.  But, 
as  the  fact  that  the  plaintiff  was  the  wife  of  Lewis  Dubois  is 
omitted  in  the  bill  of  exceptions,  let  it  be  assumed  that  she  was, 
at  the  time  of  the  conveyance,  dkfeme  sole,  and  acquired  a  pres- 
ent title  to  the  premises.  The  lessee  of  the  premises  being  in 
possession  at  the  time  of  the  conveyance,  was  not  chargeable 
with  notice  of  such  conveyance ;  while,  on  the  other  hand,  the 
plaintiff  was  chargeable  when  she  took  the  conveyance,  with 
notice  of  all  the  tenant's  rights,  among  which  was  the  right  to 
remove  any  building  which  he,  or  his  under-tenants,  might,  be- 
fore the  license  which  had  been  given  for  that  purpose  should 
be  revoked,  erect  upon  the  premises.  Until  the  tenant  had 
notice  of  such  revocation,  he  might  safely  act  upon  the  license, 
and  having  erected  the  building,  the  license  was  no  longer  re- 
vocable. I  think,  therefore,  upon  the  facts  as  they  are  presented 
in  the  bill  of  exceptions,  the  license  to  remove  the  building  was 
not  revoked,  by  the  conveyance  to  the  plaintiff.  {See  Brice  v. 
Brice,  6  Barb,  Sup.C.  Rep.  548,  and  cases  there  cited.) 

The  general  doctrine,  found  in  the  cases  cited  by  the  plaintiff's 
counsel,  that  a  transfer  of  the  title  to  land  upon  which  the  former 
owner  has  authorized  some  act  to  be  done,  operates  as  a  revoca- 
tion of  the  license,  is  unquestionable.  {Mumford  v.  Whitney^ 
16  Wend.  386.  Miller  v.  The  Auburn  ^  Syracuse  Rail- 
road  Company,  6  HiU,  64.)  But  to  render  any  revocation 
effectual,  the  party  to  be  affected  by  it  must  have  notice,  either/ 
actual  or  constructive,  of  such  revocation.    If  directly  counter^ 
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manded,  it  can  only  be  done  by  some  act  which  will  be  sufficient 
to  charge  the  party  to  whom  the  license  had  been  given,  with 
knowledge  of  such  countermand.  If  revoked  by  operation  of 
law  as  by  a  conveyance  of  the  premises  upon  which  the  act  an* 
thorized  to  be  done  was  to  have  been  performed,  such  revocation 
can  only  be  effectual  when  the  party  claiming  the  benefit  of  the 
license,  is  chargeable  with  notice  of  the  conveyance.  Here  it  does 
not  appear  that  Fletcher  or  his  under-tenants  had  such  notice.  The 
tenant  having  been  encouraged  by  the  license  to  expend  money  in 
the  erection  of  the  building  without  notice  of  the  conveyance,  can 
not  now,  in  good  conscience,  be  deprived  of  the  beneficial  privilege 
upon  which  he  relied.  The  plaintiff,  by  her  silence  when  the 
building  was  erected,  acquiesced  in  the  license  under  which  the 
tenant  expended  his  money,  and  it  is  now  too  late  for  her  to  in* 
sist  upon  a  revocation  effected  by  operation  of  law,  of  which  the 
tenant  had  no  notice. 

The  next  question  is,  whether  the  right  of  removal  had  ex^ 
pired  when  the  removal  took  place.  The  term  expressed  in  the 
lease  ended  on  the  first  of  March.  It  does  not  appear  that  there 
was  a  new  agreement.  The  tenant  must  therefore  be  regarded 
as  holding  over.  The  question  is  therefore  presented,  whether 
a  tenant,  making  improvements,  which,  by  Agreement,  he  has 
the  right  to  remove,  may  make  such  *removak  after  his  term 
expires  ?  / 

The  general  rule  on  the  subject,  as  laid  down  by  Amos  ^ 
Ferardy  is  that  the  tenant  must  avail  himself  of  his  privilege 
to  remove  fixtures,  during  the  continuance  of  his  term,  for  if  he 
forbecur  to  do  it  within  this  period,  the  law  presumes  that  he  vol- 
untarily relinquishes  his  claim  in  favor  of  his  landlord.  {Amos 
4*  Ferardon  Fixtures,  87.)  In  Lyde  v.  Russell,  (1  Barn  ^  Ad. 
894,)  the  tenant  at  his  own  expense  provided  and  hung  bells  in 
the  house.  Having  quitted  the  house,  without  removing  the 
bells,  it  was  held  that  though  he  might  have  remoyedthem  durififf 
the  term,  they  vested  in  the  landlord  on  the  determination  of  the 
term.  In  Weeton  v.  Woodcock,  (7  Me^s.  ^  W.  14,)  the  lease  c/ 
contained  a  proviso  that  it  should  be  void  upon  the  bankruptcy 
of  the  tenant.    It  was  held  that  the  assignees  could  not  remove 
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a  trade  fixture  erected  by  the  tenant,  after  a  reasonable  ttrae  for 
that  purpose  had  expired.  Alderson,  B.  said,  "  The  rule  to  be 
collected  from  the  several  cases  decided  on  this  subject^  seems 
to  be  this,  that  the  tenant's  right  to  remoye  fixtures  continues 
during  his  original  term,  and  during  such  further  period  of 
possession  by  him,  as  he  holds  the  premises  under  a  right  still 
to  consider  himself  as  tenant."  The  precise  question  now  under 
consideration,  was  before  the  court  in  Penton  y.  Rcbart,  (2 
E<isty  88,)  where  it  was  decided  that  a  tenant  who  had  remained 
in  possessicm  after  the  expiration  of  his  term,  had  a  right  to 
take  away  fixtures,  which  he  might  haye  removed  during  his 
term.  Lord  Kenyon  says ;  "  He  was  in  fact  s);ill  in  possession 
of  the  premises  at  the  time  when  the  things  were  taken  away, 
tmd  therefore  there  is  no  pretense  to  say  that  he  had  aban-^ 
doned  them."  Gaffidd  v.  Hapgood,  (17  Pick.  192,)  was  an 
action  of  trover  to  recover  the  value  of  a  fire-frame  which  a  ten- 
ant had  left  upon  the  premises.  The  court  held  that  the  fire- 
franoe  was  a  fixture,  and  said :  ^^  If  the  fixtures  should  not  be 
removed  during  the  term,  and  the  tenant  should  quit,  and  the 
landlord  take  possession  afterwards,  the  law  is  very  clear, 
that  the  fixture  becomes  a  part  of  the  freehold,  and  that  the  party 
who  was  tenant  ca#not  legally  take  it  away  afterwards."  See 
also  Holmes  y.  Xremper,  above  cited.  The  rule  on  the  subject 
seems  to  have  its  foundation  in  the  presumption  of  abandonment 
arising  from  the  conduct  of  the  tenant.  When  he  quits  the 
premises,  leaving  his  fixtures  behind  him,  it  may  well  be  pre- 
sumed that  he  intended  to  abandon  them.  In  the  language  of 
Lord  Holt,  "  they  become  a  gift  in  law  to  him  in  reversion,  and 
are  not  removable."  {Poolers  case,  1  Salk.  868.)  This  pre* 
sumption  can  never  arise  while  the  tenant  remains  in  possession. 
Accordingly,  in  Penton  v.  Robart,  the  landlord  had  actually  re* 
covered  judgment  in  ejectment  against  the  tenant,  but  as  the 
judgment  had  not  been  executed.  Lord  Kenyon  thought  the 
right  to  remove  fixtures  continued. 

The  right  of  removal,  then,  not  having  been  abandoned  by  the 
tenant,  the  landlord  could  not  maintain  an  action  for  the  remo* 
Tal,  even  though  it  had  been  wrongful.    It  was  an  injuiy  to  the 
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tenant,  not  the  landlord.  If  Mrs.  Mapes  had  not  the  right  to 
take  down  the  building,  she  was  answerable  to  the  legal  repre- 
Bentatives  of  her  husband,  not  to  the  plaintiff.  But,  at  least  as 
against  the  plaintiff,  I  think  she  had  the  right  of  removal.  She 
was  in  possession  of  the  premises.  Such  possession  was  prima 
facie  evidence  that  she  was  assignee  of  the  lessee.  So  that  she 
would  have  been  chargeable  with  rent,  as  such  assignee.  If, 
therefore,  as  we  have  seen,  the  right  to  remove  the  building  con- 
tinued, when  it  was  in  fact  removed,  that  right  existed,  as  the 
facts  appear  in  this  case,  in  Mrs.  Mapes,  and  no  one  else. 

Upon  the  whole,  I  can  not  perceive  that  there  was  any  error 
against  the  plaintiff  upon  the  trial.  The  building  was  erected 
by  the  tenant  for  the  more  profitable  and  comfortable  enjoyment 
of  the  premises  during  the  tenancy.  Neither  the  erection  nor 
its  removal,  has  at  all  invaded  the  rights  of  the  owner  of  the 
freehold.  The  inheritance  is  as  valuable  to  its  owner,  as 
it  would  have  been  if  the  building  had  never  been  erect- 
ed. If  the  owner  is  injured,  it  is  only  by  the  want  of  what 
the  tenant  put  there  for  himself  and  at  his  own  expense,  and 
not  for  his  landlord.  The  law,  accommodating  itself  to  the 
changed  condition  of  society,  has  so  far  relaxed  the  ancient  rule, 
in  conformity  with  the  obvious  justice  of  the  case,  as  to  allow  the 
tenant  when  leaving  the  premises,  to  take  with*  him  such  erec- 
tions as  he  may  have  had  occasion  to  make  for  his  own  use  or 
enjoyment,  if  he  can  do  so  without  injury  to  the  inheritance.  In 
this  case,  there  was  a  positive  agreement  that  this  might  be 
done.  The  law  would  have  implied  such  an  agreement,  had 
none  been  expressed.  The  motion  for  a  new  trial  should  there- 
fore be  denied. 

New  trial  denied. 
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Same  Term.    Before  the  same  Justices, 
BoBisoM  vs,  Ltle. 

As  between  the  makers  of  a  promissory  note  and  the  holder,  all  are  alike 
liable — all  are  principals — but,  as  between  themselves,  their  rights  depend 
upon  other  questions,  which  are  the  proper  subject  of  parol  evidence.  On 
the  trial  of  an  action,  therefore,  between  the  signers  of  such  a  note,  ft  !■ 
right  to  receive  extrinsic  proof,  to  show  which  of  the  parties  signed  the  note 
as  principal  debtors,  and  which  as  sureties. 

The  fact  that  one  of  the  signers  of  such  a  note  added  to  his  signature  the 
word  "  security"  is  evidence,  prima  facie^  that  he  signed  the  note  as  surety 
for  somebody.  But  even  such  a  presumption  may  be  overcome  by  proof 
that,  though  he  signed  as  ''  iecwrity,"  he  was,  in  Aict,  a  principal  debtor. 
The  only  advantage  which  he  would  derive  fVom  this  addition  would  be  to 
save  himself  the  necessity  of  proving,  at  least  in  the  first  instance,  the  fact 
that  he  was  a  mere  surety. 

To  a  joint  and  several  promissory  note,  made  by  five  persons,  the  first  four 
subscribed  their  names,  without  any  additions  to  designate  in  what 
character  they  signed  it,  whether  as  principals  or  as  sureties;  and  the 
fflk,  after  his  name,  wrote  the  word  "  securily."  The  money  for  which  the 
note  was  given,  was  received  by  the^r^  signer,  and  applied  to  his  use ;  the 
tecoTid  signer  paid  the  note  to  the  fifths  as  the  attorney  of  the  payee ;  and 
then  commenced  a  suit  against  him,  the  "  security,"  to  recover  the  amount 
paid. 

Beld,  1.  That  whether  or  not  the  plaintifi*  signed  the  note  as  a  ptincipal, 
interested  in  the  loan  for  which  it  was  given,  or  merely  as  a  surety  for  the 
first  signer,  was  a  question  of  Aict,  open  to  proof,  and  upon  which  parol 
proof  was  properly  received. 

2.  That  the  jury  having  fuund,  upon  that  evidence,  that  the  plalntifi"  as  well 
as  the  defendant  signed  the  note  as  surety,  the  plaintiff  and  defendant 
stood  upon  the  same  footing. 

8.  But  that  it  was  competent  for  the  defendant— althougl^  the  plaintiff,  with 
the  third  and  fourth  signers  of  the  note,  had  signed  it  as  sureties  for  the 
first  signer — ^to  make  himself  the  surety  for  all  the  other  makers  of  the 
note  whose  names  had  preceded  his ;  and  that  this,  too,  was  a  question 
open  to  proof. 

4.  That  to  show  that  he  had  signed  the  note  as  surety  for  all  the  parties 
whose  names  preceded  his,  ho  had  a  right  to  give  in  evidence  a  conver- 
sation between  him  and  the  payee  of  the  note,  which  took  place  either  at 
the  time  the  loan  was  applied  for,  or  at  the  time  when  the  money  was 
recoived. 

5.  That  it  was  important  to  ascertain  what  was  hi  fact  the  contract  between 
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tbe  defendant  and  the  payee  of  the  note ;  that  the  defendant's  signatme 
did  not  fhrnish  evidence  sufficient  to  determine  that  question;  that  it 
became  necessary,  therefore,  to  have  recourse  to  extrinsic  evidence ;  and 
that  that  evidence  must,  fVom  the  nature  of  the  case,  consist  of  the  decla- 
rations of  the  parties  at  the  time  of  the  transaction. 

6.  That  the  negotiation  which  resulted  in  the  loan,  was  as  much  a  part  of  the 
transaction,  as  the  receiving  of  the  money ;  and  that  wliat  was  said  by  the 
parties  at  either  of  these  interviews,  was  pertinent  evidence  for  the  purpose 
of  showing  what  was  the  true  character  of  the  defendant's  contract ;  being 
part  of  the  res  gesUe, 

The  reAisal  of  the  Judge  to  permit  proper  evidence  to  be  given  to  the  jury  by 
the  party  against  whom  the  verdict  is  rendered,  is  ground  for  a  new  triaL 

This  was  an  action  of  assumpsit,  tried  at  the  Columbia 
circuit,  January,  1850,  before  Mr.  Justice  Watson.  Upon  the 
trial,  the  plaintiff  gave  in  evidence  a  note,  of  which  the  following 
is  a  cop7 : 

"  $600.  On  demand,  for  value  received,  we  or  either  of  us, 
promise  to  pay  John  W.  Waldorf,  or  bearer,  six  hundred  dollars 
with  interest  from  date.    January  6, 1845. 

Peter  Robison. 
Charles  Robison* 
Jacob  I.  Stall. 
Zachariah  D.  Feller, 
John  V.  A.  Lyle,  Security.^ 
.  The  plaintiff  proved  the  payment  of  the  note  by  him  to  the 
defendant  as  the  attorney  of  the  payee.      The  plaintiff  also 
proved  that  the  money,  for  which  the  note  was  given,  had  been 
received  by  Peter  Robison  and  applied  upon  his  notes  at  the 
Kingston  and  Ulster  county  banks.     The  plaintiff  also  gave 
some  other  evidence  tending  to  show  that  the  money  had  been 
obtained  for  the  benefit  of  Peter  Robison.     And  the  plaintiff 
having  rested,  the  defendant  moved  for  a  nonsuit  upon  the 
following  grounds.     1.   That  the  defendant,  having  added  the 
word  security  to  his  signature,  must  be  deemed  to  have  been 
signed  as  security  for  all  the  other  signers  of  the  note.     And 
2.    That  parol  evidence  was  inadmissible  to  prove  that  the  other 
signers  of  the  note  were  not  principals,  and  was  not  admissibly 
Vol.  X.  65 
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to  vary  the  effect  of  the  written  evidence.     The  motion  was 
denied,  and  the  defendant's  counsel  excepted. 

The  defendant  then  called  John  I.  Waldorf,  a  son  of  the  payee 
of  the  note,  who  testified  that  he  was  present  at  a  conversation 
between  his  father  and  the  defendant,  in  regard  to  his  signing 
the  note  as  security ;  that  such  conversation  was  either  on  the 
day  upon  which  the  defendant  obtained  tho  money,  or  on  the 
previous  occasion  when  he  applied  f6r  it ;  that  he  heard  but  one 
conversation  on  the  subject.  The  defendant  then  offered  to 
prove  the  conversation.  The  plaintiff's  counsel  objected  to  the 
evidence,  and  the  objection  was  sustained.  The  defendant 
excepted  to  the  decision.  The  defendant  then  proved,  by 
another  witness,  that  John  I.  Waldorf,  the  son  of  the  payee, 
was  present  when  the  money  was  obtained  by  Lyie,  and  then 
again  offered  to  prove,  by  John  I.  Waldorf,  the  conversation 
between  Lyle  and  his  father.  The  evidence  was  again  excluded. 
The  defendant  offered  other  evidence  to  show  that  the  money 
had  been  obtained  upon  the  note  for  the  benefit  of  the  plaintiff 
as  well) as  Peter  Bobison.  The  testimony  being  closed,  the 
defendant's  counsel  asked  the  court  to  charge  the  jury  that  on 
the  face  of  the  notej  and  unexplained,  the  law  raised  the  pre* 
sumption  that  the  defendant  Lyle  was  the  surety  of  the  four 
persons  whose  names  were  signed  to  the  note  above  his  name, 
dnd  that  parol  evidence  was  not  admissible  to  contradict  the 
relations  of  the  parties  to  the  note,  thus  shown  to  exist.  The 
^urt  refused  so  to  charge,  and  the  defendant  excepted.  The 
defendant's  counsel  further  asked  the  court  to  charge  the  jury, 
that  evidence  merely  of  the  appropriation  of  the  money  received 
from  Waldorf  on  this  note,  by  Peter  Robison,  subsequently,  to 
his  own  benefit,  was  not  proper  evidence  to  characterize  the 
liability  of  the  defendant,  as  surety  for  Peter  Robison  alone. 
The  court  refused  so  to  charge,  and  the  defendant  excepted. 
The  cause  was  then  submitted  to  the  jury,  who  rendered  a  ver- 
dict for  the  plaintiff  for  $186,77.  The  bill  of  exceptions  con- 
tained some  other  questions  upon  the  admissibility  of  evidence, 
which  it  is  unnecessary  lo  notice. 
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K.  MUUr  for  the  plaintifi: 

H.  Hogeboamj  for  the  defendant 

Bp  the  Courtj  Harris,  J.  Upon  the  trial  the  defendant 
rested  his  defense  upon  two  grounds,  either  of  which,  if  sus- 
tained by  the  evidence,  would  have  entitled  him  to  a  verdict  in 
his  favor.  In  the  first  place  he  insisted  that  the  plaintiff^  as 
well  as  Peter  Robison,  was  a  principal  debtor  upon  the  note,  and 
that  the  other  makers,  with  himself,  were  sureties  for  the  two 
Bobisons,  and  then,  whether  the  plaintiff  was  a  princi|)al  debtor 
or  not,  that  he,  the  defendant,  was  only  a  surety  for  all  the 
other  makers.  Upon  these  questions  parol  evidence  was  ad* 
missible.  As  between  the  makers  of  the  note  and  the  holder 
all  are  alike  liable — ^all  are  principals — but,  as  between  them* 
selves,  their  rights  depend  upon  other  questions  which  are  the 
proper  subject  of  parol  evidence.  {Sissan  v.  Barrett^  6  Barb. 
S.  C  Rep.  199.  Sam£  case  upon  appeal^  2  Comst,  406.) 
The  judge  at  the  circuit  was  right  therefore,  in  receiving  ez< 
triasic  proof  to  show  which  of  the  parties  signed  the  note  as 
principal  debtors,  and  which,  as  sureties. 

The  fact  that  the  defendant  added  to  his  signature  the  word 
^  security  y^  was  evidence,  prima  facie,  that  he  signed  the  note  as 
surety  for  somebody.  Even  this  presumption  might  have  been 
overcome  by  proof  that,  though  he  signed  as  security,  he  was,  in 
fact,  a  principal  debtor.  The  only  advantage  which  the  de- 
fendant derived  from  this  addition  was,  that  he  saved  himself 
the  necessity  of  proving,  at  leas^in  the  first  instance,  the  fact 
that  he  was  a  mere  surety.  Others  of  the  makers  also  signed 
as  sureties,  but  not  having  taken  the  precaution,  adopted  by  the 
defendant,  they  were  obliged,  before  they  could  avail  themselves 
of  that  relation,  to  establish  the  fact  that,  like  the  defendant, 
they  also  signed  as  sureties.  Whether  or  not,  therefore,  the 
plaintiff  signed  the  note  as  a  principal,  interested  in  the  loan  for 
which  it  was  given,  or  merely  as  a  surety  for  Peter  Bobison, 
was  a  question  of  fact,  open  to  proof,  and  upon  which  parol  evi- 
dence was  properly  received,  and,  at  we  are  bound  to  prtsom^ 
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properly  Bubmitted  to  the  jury.  Upon  that  eyidezice,  thus 
Bubmitted,  the  jury  have  found  that  the  phintiff,  as  well  as  the 
defendant,  signed  the  note  as  surety.  As  was  said  by  Justice 
Barculo,  in  Sissan  v.  Barrett,  abore  cited,  the  jury  have-  an- 
nexed to  the  plaintiff's  name  the  word  surety.  The  plaintiff 
and  defendant,  therefore,  stand  upon  the  same  footing.  Both 
are  sureties. 

But  then,  it  was  competent  for  the  defendant,  though  the 
plaintiff  with  Hall  and  Feller,  had  signed  the  note  as  surety  for 
Peter  Robison,  to  make  himself  the  surety  for  all  the  other 
makers  of  the  note.  This  he  insisted  upon  the  trial  he  had 
done.  This,  too,  was  a  question  open  to  proof.  He  had  signed 
the  note  as  surety,  but  whether  it  was  as  surety  for  Peter  Robi- 
son, the  principal  debtor,  or  for  all  the  makers  who  had  signed 
before  him,  did  not  appear.  This  question,  too,  was  properly 
submitted  to  the  jury,  and  their  verdict  must  stand,  unless  an 
error  has  been  committed  in  receiving  or  rejecting  evidence. 

To  show  that  he  had  signed  the  note  as  surety  for  all  the 
parties  whose  names  preceded  his,  the  defendant  proposed  to 
give  in  evidence  a  conversation  between  him  and  the  payee  of 
the  note,  which  took  place  either  at  the  time  the  loan  was  ap- 
plied for,  or  when  the  money  was  received.  I  think  this  evi- 
dence should  have  been  received.  That  the  defendant  had  a 
right  to  qualify  and  restrict  his  liability,  so  as  to  make  himself 
a  mere  guarantor  of  the  note,  will  not  be  denied.  If  he  had 
that  right,  it  was  competent  for  him  to  prove  that  he  did  bo 
qualify  and  restrict  his  liability.  The  manner  of  signing  fur- 
nishes no  evidence  upon  this  question.  It  is  equally  consistent 
Vith  such  restricted  liability,  and  with  a  liability  as  co-surety 
with  the  other  sureties  upon  the  note.  The  question  must 
therefore  be  determined  by  extrinsic  evidence.  It  was  shown 
upon  the  trial  that  the  defendant  made  the  application  to  the 
payee  of  the  note  for  the  loan.  He  brought  the  note  to  the 
payee,  signed  by  all  the  other  makers.  The  payee  required 
him  to  add  his  signature,  as  a  condition  of  the  loan.  The 
witness,  John  I.  Waldorf,  was  present  when  the  defendant 
signed  the  note.    He  heard  but  one  conversation  between  the 
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defendant  and  his  father,  and  whether  that  conversation  iras 
had  when  the  defendant  applied  for  the  loan,  or  when  the 
money  was  received,  he  could  not  say.  Whether  it  was  on  the 
one  or  the  other  of  these  occasions,  I  think  it  was  equally  com* 
potent  evidence.  It  was  a  part  of  the  transaction  which  was 
the  subject  of  inquiry.  It  was  important  to  ascertain  what  we.« 
in  fact  the  contract  between  the  defendant  and  the  payee  of  the 
note. '  The  defendant's  signature  did  not  furnish  evidence  suf- 
ficient to  determine  that  question.  It  became  necessary,  there- 
fore, to  have  recourse  to  extrinsic  evidence.  That  evidence 
must,  from  the  very  nature  of  the  case,  consist  of  the  declara- 
tions of  the  parties  at  the  time  of  the  transaction.  The  nego- 
tiation which  resulted  in  the  loan,  was  as  much  a  part  of  the 
transactian,  as  the  receiving  of  the  money.  What  was  said  by 
the  parties,  at  either  of  these  interviews,  was  pertinent  evidence 
for  the  purpose  of  showing  what  was  the  true  character  of  the 
defendant 's  contract.  Such  declarations,  made  at  the  time  of 
the  transaction,  and  expressive  of  its  character,  motive,  or  object, 
are  to  be  regarded,  as  has  been  well  said,  as  "  verbal  ads,  indi- 
ccUing  a  present  purpose  and  intention,^^  and  are  therefore  ad- 
mitted in  proof,  like  any  other  material  facts.  They  are  parts  of 
the  res  gestee,  (1  Oreefil.  Ev.  §  108,  and  cases  cited,  1  Phil. 
Ev.  Cawen  ^  HUPs  ed,  231.  Wilmot  v.  Hurdy  11  Wend. 
684.  Harris  v.  Warner,  18  Id.  400.)  I  think,  therefore, 
that  the  defendant  should  have  been  permitted  to  prove  all  the 
conversations  which  were  had  between  him  and  the  payee  of 
the  note,  relating  to  the  subject  matter  of  the  transaction,  at 
any  time  before  the  transaction  was  closed  by  the  payment  of 
the  money,  or  the  delivery  of  the  note,  for  the  purpose  of 
showing,  if  he  could,  that  he  signed  the  note,  not  as  a  co-surety 
with  the  other  sureties,  but  as  a  surety  for  the  whole.  Upon 
this  ground  alone,  I  think  a  new  trial  should  be  awarded. 
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Same  Term.    Before  the  same  Justices. 
Van  Hoesen  vs.  Coventry  and  Mandeville. 

The  general  doctrine  relating  to  water-courses,  is,  that  eyery  proprietor  is  en- 
titled to  the  use  of  the  flow  of  the  water  in  its  natural  coarse,  and  to  the  mo- 
mentum of  its  fall  on  his  own  land.  The  owner  has  no  property  in  the  water 
Itself,  but  a  simple  usuiVuct  He  may  use  it  as  it  passes  along,  but  he  must 
send  down  to  his  neighbor  below,  as  much  as  he  received  fVom  his  neighbor 
above. 

Though  he  may  use  the  water  while  it  runs  over  his  land,  he  can  not  unrea- 
sonably detain  it,  or  give  it  another  direction,  and  he  must  return  it  to  its 
ordinary  channel  when  it  leaves  his  estate.  Without  the  consent  of  the  ad- 
joining proprietors,  he  can  not  divert  or  diminish  the  juanHty  of  water  which 
would  otherwise  descend  to  the  proprietors  below. 

Running  water  is  not  susceptible  of  an  appropriation,  which  will  Justify  the 
diversion  or  unreasonable  detention  of  it. 

The  proprietor  above  has  a  right  to  apply  the  water  to  his  own  use,  out  the 
proprietor  below  has  an  equal  right  to  its  subsequent  use.  Each  must  so  use 
it  a8  not  to  work  any  material  injury  or  annoyance  to  his  neighbor. 

The  right  to  use,  necessarily  implies  the  right  to  dam,  and  to  detain  the  water 
long  enough  to  use  it  to  advantage.  The  maxim,  sie  utere  Uuf,  ut  alienium 
non  ladaSf  must  be  taken  and  construed  with  an  eye  to  the  natural  rights 
of  all. 

But,  while  each  proprietor  has  a  right  to  detain  the  water  as  it  passes  through 
his  land,  long  enough  for  the  proper  and  profitable  enjoyment  of  it,  he  can 
only  detain  it.    He  cannot  lawfully  divert  it. 

The  question  in  every  case  of  infringement  of  water  rights  or  privileges, 
seems  to  be,  according  to  all  the  authorities,  whether  the  water  has  been 
diverted,  or  unreasonaMy  detained.  If  there  has  been  a  diversion,  accom- 
panied with  injury,  an  action  may  be  sustained.  If  there  has  been  merely 
a  detention,  then  the^^r^^  question  arises,  whether  such  detention  was 
reasonable.  But  whether,  or  not,  a  diversion  of  water  is  reasonable,  Is 
an  unsettled  question. 

The  owners  of  a  mill  have  not  the  righ6,  when  it  becomes  necessary  fbr  the 
pnrpose  of  repairs,  to  divert  the  stream  upon  which  it  is  situi^ted,  to  th'e  in- 
jury of  another  proprietor  upon  the  same  stream  below.  And  if  they  can 
not  make  their  repairs  without  such  ii^jurious  diversion  of  the  stream,  they 
must  obtain  the  consent  of  the  proprietor  below  them,  for  that  purpose,  or 
answer  him  in  damages  for  the  ii\jury  he  sustains. 

It  seems  that  a  right  to  make  such  diversion  of  the  stream  might  be  acquired 
by  prescription.  But  that  the  lapse  of  time,  sufficient  to  justify  the  infer- 
ence of  a  prescriptive  right  to  other  privileges  which  the  owners  c^joy, 
is  not  of  itself  enough  to  show  that  the  diversion  of  the  stream,  when  neces- 
sary for  repairs,  is  among  them. 
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Motion  to  set  aside  report  of  referee.  The  plaintiff  was  the 
owner  of  a  woolen  factory,  upon  the  Kinderhook  creek,  in  the 
town  of  Stuy  vesant.  The  defendants  were  owners  of  mills  npon 
the  same  stream,  above  the  plaintiff's  factory.  There  was  an  island 
in  the  creek  opposite  the  premises  of  both  parties.  The  defend- 
ants' mills  were  near  the  upper  end  of  the  island,  and  the  plain* 
tiff's  factory  was  near  the  lower  end.  Both  were  on  the  easterly 
branch  of  the  creek.  In  the  summer  of  1846,  it  became  neces- 
sary for  the  defendants  to  repair  their  dam  and  flume,  and  for 
that  purpose,  they  shut  down  the  head  gates  of  their  dam,  the 
effect  of  which  was  to  divert  a  portion  of  the  water  to  the  west 
branch  of  the  creek,  and  away  from  the  plaintiff's  mill.  In  con- 
sequence of  such  diversion,  the  plaintiff  was  compelled  to  sus- 
pend business  at  his  factory  for  several  days.  For  the  injury 
thus  sustained,  this  action  was  brought.  The  referee  reported 
that  upon  the  evidence  before  him,  the  following,  among  other 
facts,  were  established.  That  in  the  ordinary  flow  of  the  stream, 
to  shut  down  the  head  gates  in  the  defendants'  dam,  diverted 
a  portion  of  the  water  from  the  east  to  the  west  branch  of  the 
stream ;  that  while  the  head  gates  of  the  defendant's  dam  were 
closed,  sufficient  water  was  thrown  into  the  west  branch  of  the 
stream,  to  affect  injuriously  the  plaintiff's  mill  below,  on  the 
east  branch  ;  that  the  repairs  made  by  the  defendants  were  neces- 
sary and  could  not  be  made  without  closing  down  the  head  gates, 
and  that  they  were  prosecuted  with  unusual  vigilance  in  the 
number  of  hands  employed,  working  early  and  late  to  complete 
them.  The  referefe  reported  in  favor  of  the  defendants,  and  sta- 
ted that  he  placed  his  decision  mainly  on  the  ground  that,  as  mat- 
ter of  law,  the  defendants,  for  the  enjoyment  of  their  own 
property,  had  a  right  to  close  down  the  head  gates  of  their  dam, 
temporarily,  to  make  substantial  and  necessary  repairs,  doing  no 
unnecessary  damage. 

K.  Miller  J  for  the  plaintiSl 

H.  Hoffeboonij  for  the  defendants. 
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Harris,  J.  The  question  presented  by  tliis  case  is,  whether 
the  owners  of  a  mill  have  the  right,  when  it  becomes  necessary 
for  the  purpose  of  making  repairs,  to  divert  the  stream  upon 
which  it  is  situated,  to  the  injury  of  another  proprietor  upon  the 
same  stream  below.  So  far,  at  least,  as  my  own  researches  have 
extended,  the  question  has  npt  been  adjudged.  Its  decision 
must  depend  upon  the  general  principles  applicable  to  the 
subject. 

The  general  doctrine  relating  to  water  courses  is,  that  every 
proprietor  is  entitled  to  the  use  of  the  flow  of  the  water,  in  its 
natural  course,  and  to  the  momentum  of  its  fall  on  his  own  land. 
The  owner  has  no  property  in  the  water  itself,  but  a  simple  usu- 
''^  fruct.  (jle  may  use  it  as  it  passes  along,  but  he  must  send  down 
to  his  neighbor  below,  as  much  as  he  received  from  his  neighbor 
di>OYe.j{Angell  on  Water  Courses,  ii  90,  94.  3  Kenfs  Com, 
.  439.)  ''  Though  he  may  use  the  water  while  it  runs  over  his 
land,"  says  Kent,  "  he  can  not  unreasonably  detain  it,  or  give  it 
another  direction,  and  he  must  return  it  to  its  ordinary  channel 
when  it  leaves  his  estate.  Without  the  consent  of  the  adjoining 
proprietors,  he  can  not  divert,  or  dim,inish  the  quantity  of  water 
which  would  otherwise  descend  to  the  proprietors  below."  (3 
Kent's  Com.  439.) 

In  Blanchar'd  v.  Baker,  (8  Greerd.  253,  266,)  the  doctrine  is 
stated  in  the  following  clear  and  emphatic  language.  "  It  is  an 
ancient  and  well  established  principle,  that  water  can  not  be  law- 
fully diverted,  unless  it  is  returned  again  to  its  accustomed  chan- 
nel, before  it  passes  the  land  of  the  proprietor  below.  Running 
water  is  not  susceptible  of  an  appropriation,  which  will  justify  the 
diversion  or  unreasonable  detention  of  it."  "  The  owners  of  mills 
on  a  stream,"  says  Justice  Story,  ia  Webb  v.  The  Portland 
Manufacturing  Co.  (3  Sumner,  189,)  "have  an  undoubted  right 
to  the  flow  of  the  water,  as  it  has  been  accustomed  q{  right  and 
naturally  to  flow  to  their  respective  mills.  The  proprietor  above 
has  no  right  to  divert  or  unreasonably  retard  this  natural  flow 
to  the  mills  below."  {Page  200.)  "  No  proprietor  can  dimm- 
ish the  quantity  of  water  which  would  otherwise  descend  to  the 
proprietors  below,"  says  the  vice-chancellor  in  Wright  v.  How- 
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ard,  (1  Sim.  ^  Stu.  190,  208.)  Lord  EUenborough,  in  Bealy  y. 
Shaw,  (6  East,  208,  214,)  says :  ''  The  general  rule  of  law  is, 
that  every  man  has  a  right  to  have  the  advantage  of  a  flow  of 
water  in  his  own  land,  without  diminution  or  alteration."  Chief 
Justice  Gibson,  in  McCalmont  v.  Whitaker,  (3  Rawle,  84, 
90,)  says  :  '^  The  water  power  to  which  a  riparian  owner  is  en- 
titled, consists  of  the  fall  in  the  stream  when  in  its  natural  state, 
as  it  passes  through  his  land,  or  along  the  boundary  of  it,  or  in 
other  words,  it  consists  of  the  difference  of  level  between  the 
surface  where  the  stream  first  touches  his  land,  and  the  surface 
where  it  leaves  it."  It  is  also  laid  down  as  the  law  of  Scotland, 
that ''  although  a  proprietor  may  use  the  water  while  within  his 
own  premises,  yet  he  must  allow  it  to  pass  on  to  the  inferior  heri- 
tors." {BelTs  Law  of  Scot  691,  cited  by  Angell  in  his  treatise 
on  Water  Courses,  4th  ed.  i  95,  note.  See  also  Gardner  v. 
Tillage  ofNewhurgh,  2  John  Ch.  162.) 

Other  authorities  to  the  same  effect  might  be  cited,  but  these 
are  sufficient  to  show  how  clearly  the  general  doctrine  on  the 
subject  is  settled,  and  how  uniformly  it  has  been  recognized. 
The  proprietor  above  has  a  right  to  apply  the  water  to  his  own 
use,  but  the  proprietor  below  has  an  equal  right  to  its  subsequent 
use.  Each  must  so  use  it,  as  not  to  work  any  material  injury 
or  annoyance  to  his  neighbor.  The  right  to  use  necessarily  im- 
plies the  right  to  dam  and  to  detain  the  water  long  enough  to  use 
it  to  advantage.  ^^  The  maxim.  Sic  *utere  tuo,  ut  alienum  non 
losdizs,^^  says  Thompson  Gh.  J.  in  Piatt  v.  Johnson,  (15  John, 
218,  218,)  "  must  be  taken  and  construed  with  an  eye  to  the  nat- 
ural rights  of  all."  But,  while  each  proprietor  has  a  right  to  de- 
tain the  water,  as  it  passes  through  his  land,  long  enough  for  the 
proper  and  profitable  enjoyment  of  it,  he  can  only  detain  it.  He 
can  not  lawfully  divert  it.  Chancellor  Kent  states  the  rule  on 
this  subject  as  follows  :  "  All  that  the  law  requires  of  the  party, 
by  or  over  whose  land  a  stream  passes,  is,  that  he  should  use  the 
water  in  a  reasonable  manner,  and  so  as  not  to  destroy,  or  render 
useless,  or  materially  diminish,  or  affect  the  application  of  the 
water,  by  the  proprietors  above  or  below  on  the  stream.  He  muat 
not  shut  the  gates  of  his  dams,  and  detain  the  water  unreason- 
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ably,  or  let  it  off  in  unusual  quantities  to  the  annoyance  of 
his  neighbor."  (3  Kenfs  Com.  440,  441.)  Judge  Story,  in 
noticing  the  rule  as  thus  laid  down  by  Kent,  says  :  ^'  I  scarcely 
know,  where  else  the  doctrine  can  be  found  reduced  to  so  elegant 
and  satisfactory  a  formulary."  (^See  Webb  v.  The  Portland  Man- 
ufacturing  Co.,  above  cited,  p.  199.) 

The  application  of  this  rule  to  the  case  under  considera- 
tion can  not,  it  seems  to  me,  justify  the  defendants,  even  for  the 
temporary  purpose  of  repairs,  in  diverting  the  water  from  the 
plaintiff's  mill.  If  such  diversion  had  been  absolutely  necessary, 
as  the  referee  seems  to  think,  although  I  am  not  quite  sure  that 
the  testimony  warranted  that  conclusion,  I  think  it  should  be 
regarded  as  a  defect  in  the  defendants'  water  power,  the  conse* 
quences  of  which  should  fall  upon  them  and  not  upon  the  plain- 
tiff. The  question,  in  every  such  ciase,  seems  to  be,  according  to 
all  the  authorities,  whether  the  water  has  been  diverted  or  un- 
reasonably  detained.  If  there  has  been  a  diversion  accompa- 
nied with  injury,  the  action  is  sustained.  If  there  has  been 
merely  a  detention,  then  the  further  question  arises,  whether 
such  detention  was  reasonable.  But  whether  or  not  a  diversion 
of  water  is  reasonable,  is  a  question  not  so  much  as  mentioned 
by  any  writer  or  judge.  The  very  proposition  assumes  the  right 
of  the  proprietor  above  to  use  the  water  for  his  own  purposes,  to 
the  exclusion  of  the  proprietor  below ;  a  proposition  inconsistent 
with  the  doctrine  universally  admitted,  as  we  have  seen,  that  all 
the  proprietors  have  the  same  rights. 

My  conclusion,  therefore,  is,  that  if  the  defendants'  water 
power  is  so  situated,  in  reference  to  the  two  branches  of  the 
stream,  that  they  are  unable  to  make  repairs  to  their  dam  and 
flume  without  diverting  the  water  from  one  branch  to  the  other, 
and  thus  entirely  depriving  the  plaintiff  of  the  use  of  the  water 
60  diverted,  they  must  obtain  the  plaintiff's  consent  to  make 
such  diversion,  or  answer  to  him  in  damages  for  the  injury  he 
sustains. 

I  do  not  think  there  is  any  thing  in  the  case  to  justify  the  in- 
ference of  a  prescriptive  right  to  divert  the  water.-  It  is  true,  as 
the  referee  states,  that "  the  lapse  of  time  daring  which  the  de- 
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fendants,  and  those  under  whom  they  claim,  have  used  and  en* 
joyed  their  mill-site,  is  sufficient,  in  the  absence  of  other  proof, 
to  presume  a  grant  of  the  rights  they  now  enjoy."  But  there  is 
an  entire  want  of  evidence  to  show  that  the  diversion  of  the 
stream,  when  necessary  for  repairs^  is  among  those  rights.  But 
however  this  may  be,  the  question  has  not  been  passed  upon  by 
the  referee.  He  has  placed  his  decision  exclusively  upon  the 
right  of  the  defendants,  by  virtue  of  their  title  as  riparian 
owners,  to  divert  the  water.  Having  come  to  the  conclusion 
that  he  has  erred  in  this  respect,  I  think  the  report  should  be 
set  aside. 

Watson,  J.  concurred. 

Pabker,  J.  dissented. 

Report  of  referee  set  aside. 


Orange  Special  Term,  February,  1851.    jBroirn,  Justice. 

Seaman  i^^.  Duryea  and  others. 

Sarrogates'  courts  are  courts  of  peculiar  and  special  jurisdiction.  Created  by 
the  statute,  they  can  exercise  such  powers  only,  as  the  statute  gives  them. 
The  authority  to  do  certain  acts,  or  to  exert  a  certain  degree  of  power, 
need  not  be  given  in  express  words.  If  the  authority  may  be  fairly  and 
reasonably  inferred  from  the  general  language  of  the  statute,  or  if  it  be 
necessary  to  accomplish  its  objects,  and  to  the  Just  and  usefVil  exercise  of 
the  powers  which  are  expressly  given,  it  may  be  taken  as  granted. 

Where  a  guardian  of  the  estate  of  an  infant  under  the  ago  of  fourteen  years 
is  appointed  by  the  surrogate,  and  when  the  infant  arrives  at  the  age  of 
fourteen  such  guardian  is  superseded  in  his  trust  by  an  order  of  the  surro- 
gate, and  a  new  guardian  is  appointed  in  his  place,  and  proceedings  are  taken 
to  compel  the  former  guardian  to  account,  the  surrogate  has  the  power  npt 
only  to  ascertain  and  declare  the  quantity,  quality  and  condition  of  the 
ward's  property,  and  the  balance  due  to  him' from  the  guardian,  but  to  de- 
cree and  adjudge  the  time  when,  the  person  to  whom,  and  the  maimer  In 
vhich,  the  same  shall  be  paid  or  delivered  over. 
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And  the  surrogate  haa  the  power  to  enforce  obedience  to  such  a  deerM  1>7 
process  of  attachment  against  the  person;  notwithstanding  the  act  to 
abolish  imprisonment  for  debt. 

Whaterer  power  snrrogates  had  to  enforce  their  decrees,  previous  to  the  pas- 
sage of  the  act  of  May  16, 1837,  is  confirmed  and  enlarged  by  force  of  the 
provisions  of  that  act. 

The  relation  which  a  guardian  maintains  to  his  ward  is  not  that  of  a  contract 
debtor  to  his  creditor.  Where  he  has  received  the  money  of  his  ward,  the 
law  will  doubtless  raise  an  implied  promise  to  pay  it  over,  when  the  latter 
arrives  at  age,  if  he  chooses  to  bring  an  action  of  assumpsit.  But  the 
guardian  can  not  by  any  act  of  his,  change  his  duties  and  liabilities  fh>m 
those  of  a  trustee  to  those  of  a  meru  contract  debtor. 

The  order  and  process  of  commitment  for  contempt,  in  surrogates'  courts, 
must  be  similar  in  form  to  those  used  in  courts  of  record. 

If  it  be  just  and  lawful  that  a  trustee,  upon  the  expiration  of  his  trust,  should 
pay  and  deliver  over  the  trust  money,  or  property  to  his  successor,  or  to 
his  cestui  que  trusty  then  the  tribunal  or  officer  having  the  direction  and  con- 
trol of  his  conduct  has  the  right  to  make  an  order  or  decree  that  it  shall 
be  done. 

The  power  of  a  surrogate  to  make  a  decree  against  a  guardian,  is  not  limited 
to  the  cases  where  there  are  specific  property  or  securities  to  be  transfer- 
red  and  delivered  over;  but  applies  equally  to  cases  where  money  is  to  be 
paid  over. 

This  cause  came  on  for  argument  on  demurrer  to  tbe  answer 
of  the  defendants  to  the  complaint  of  the  plaintiff.  The  com- 
plaint stated  that  on  and  before  the  26th  of  June,  1848,  the 
plaintiff  with  his  wife  and  children,  resided  in  the  city  of  New- 
York,  and  carried  on  business  there,  by  means  whereof  he  main- 
tained himself  and  his  family  who  were  dependent  upon  him 
for  support.  That  on  the  said  6th  of  June  aforesaid,  the  defend- 
ants, without  any  reasonable  cause,  &c.,  forcibly  seized  the 
plaintiff,  and  carried  him  to  the  common  jail  of  the  county  of 
Orange,  and  there,  by  force  kept  and  imprisoned  him,  until  the 
17th  day  of  January,  1849,  and  until  he  was  enlarged  from  said 
imprisonment,  by  the  judgment  and  order  of  the  supreme  court, 
upon  a  writ  of  liabeas  corpus,  duly  prosecuted  to  that  end  by 
the  plaintiff.  The  complaint  also  alledged  the  loss  of  business, 
and  means  of  support ;  expenditure  of  money,  loss  of  fame  and 
credit  by  the  plaintiff,  in  consequence  of  the  said  arrest  and 
imprisonment ;    and  clemanded  judgment  against  the  defend- 
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ants  for  ten  thousand  dollars.  The  defendants  Duryea^  Booths 
and  Welling^  put  in  a  joint  answer,  admitting  the  plaintiff's 
residence  in  the  city  of  New- York,  denying  the  arrest  and  im- 
prisonment, and  liberation,  as  stated  in  the  complaint ;  and  for 
farther  answer  alledging  that  the  plaintiff  was  duly  appointed 
the  guardian  of  one  of  the  defendants,  Josiah  Mead,  by  the 
surrogate  of  the  county  of  Orange,  on  the  2dth  September,  1834 ; 
that  the  .plaintiff  accepted  the  appointment,  took  upon  himself 
the  execution  of  the  office,  and  became  possessed  of  money  or 
other  property  belonging  to  Mead,  of  considerable  amount ;  that 
afterwards,  on  the  17th  May,  1839,  (Mead  having  then  arrived 
at  the  age  of  14  years  and  upwards,)  Peter  Ball  of  said  county 
of  Orange  was  appointed  the  guardian  of  Mead,  by  the  surro- 
gate of  the  county  of  Orange ;  and  took  upon  himself  the  exe* 
cution  of  the  office ;  and  afterwards,  on  the  18th  May,  1844, 
presented  his  petition  to  the  surrogate,  stating  that  the  plaintiff 
had  not  accounted  for  any  moneys  which  had  come  into  his 
hands  as  such  guardian,  and  praying  that  he  might  be  required 
to  appear  before  the  surrogate,  and  render  an  account  as  guar- 
dian ;  that  a  citation  for  that  purpose  was  personally  served  on 
the  said  plaintiff,  and  such  proceedings  had  thereon,  that  on  the 
9th  of  July,  1844,  the  surrogate  of  said  county  of  Orange 
made  a  decree,  ordering,  amongst  other  things,  that  the  plaintiff 
pay  to  Ball,  the  then  guardian,  the  sum  of  $427,39,  within 
thirty  days  from  the  service  of  a  copy  of  the  decree  upon  the 
plaintiff,  and  interest  on  the  s^me  from  the  date  of  the  decree ; 
and  that  upon  complying  with  the  decree,  the  plaintiff  be  dis- 
charged from  further  liability,  and  the  account  taken  be  deemed 
final  and  conclusive  upon  all  the  parties  to  that  decree  ;  that  on 
the  80th  December,  1844,  a  copy  of  the  decree  was  served  per- 
sonally upon  the  plaintiff;  that  the  defendant  Mead,  attain- 
ed his  majority  on  the  19th  June,  1844;  that  "afterwards 
on  the  17di  April,  1848,  Daniel  B.  Boice,  duly  appointed  the 
attorney  of  the  said  Peter  Ball  as  such  late  guardian  as  afore- 
said and  of  the  said  Josiah  Mead,  for  such  purposes,  personally 
served"  upon  the  plaintiff,  a  copy  of  the  decree  and  demanded 
payment  of  the  moneys  ordered  in  the  decree,  to  be  paid  by  th« 
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plaintiff ''  as  the  late  guardian,  to  the  said  Peter  Ball  named  in 
the  decree  as  the  present  guardian  of  the  said  Josiah  Mead  ;" 
that  the  plaintiff  neglected  and  refused  to  pay ;  that  on  due 
proof  of  the  service  of  decree,  demand  of  payment,  and  refu- 
sal and  neglect  to  pay,  as  above  stated,  an  order  in  the  mat- 
ter was  made  by  Benjamin  F.  Duryea,  surrogate  of  the  county 
of  Orange,  on  the  Slst  day  of  May,  1848,  that  an  attach- 
ment issue  out  of,  and  under  the  seal  of  the  said  surrogate 
court,  against  the  plaintiff,  to  be  directed  to  the  sheriff  of  the 
city  and  county  of  New- York,  returnable  before  the  said  sur- 
rogate at  his  office  in  Goshen,  on  the  26th  day  of  June  then 
next,  to  answer  for  his  misconduct  in  not  paying  the  money 
mentioned  in  the  decree  so  served  on  him.  The  answer  also  set 
out  the  attachment  in  full,  and  stated  further,  that  the  attach- 
ment was  served  by  a  special  deputy  of  the  sheriff  of  New* 
York ;  that  the  plaintiff  was  arrested  and  gave  bail  pursuant  to 
the  directions  indorsed  on  the  writ ;  that  the  same  was  duly  re- 
turned ;  that  the  plaintiff  on  the  return  day,  "  by  virtue  of  the 
said  attachment  came  personally  before  the  said  surrogate,  and 
denied  the  misconduct  alledged  against  him ;"  that,  pursuant  to 
the  order  thereupon  made  by  the  said  surrogate,  the  defendants 
Ball  and  Mead,  forthwith  filed  interrogatories,  and  the  plaintiff 
put  in  written  answers  thereto  under  oath ;  that  thereupon  an  order 
was  made  by  the  said  surrogate,  in  the  said  matter,  that  the  plain- 
tiff pay  to  the  said  Josiah  Mead,  the  sum  of  money  above  jnention- 
ed,  and  that  the  plaintiff  "  be  directed  to  stand  committed  to 
the  common  jail  of  the  county  of  Orange,  there  to  remain 
charged  upon  the  said  contempt,  until  he  should  pay  the  said 
sum  of  money  last  mentioned,  with  interest  thereon  from  the 
9th  day  of  July,  in  the  year  1844,  with  the  fees  of  the  sheriff, 
unless  the  said  court  should  see  fit  sooner  to  discharge  him,  or 
he  be  discharged  by  the  course  of  law,  and  that  a  warrant  for 
that  purpose  issue  to  the  sheriff  of  the  county  of  Orange." 
That  in  pursuance  of  that  order  the  said  surrogate  on  the  same 
day  issued,  under  the  seal  of  the  said  surrogate  court,  a  precept 
(which  was  set  out  in  full  in  the  answer)  directed  to  the  sheriff 
of  the  county  of  Orange,  commanding  him  to  take  the  body  of 
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the  plaintiff  and  him  safely  and  closely  keep  in  his  (the  sheriff's) 
custody  in  the  common  jail  of  the  county,  until  he  should  pay 
the  said  sum  of  money  before  specified,  with  the  sheriff's  fees, 
or  until  the  said  court  should  make  an  order  to  the  contrary,  or 
the  said  plaintiff  be  discharged  by  due  course  of  law.  That  the 
defendant  Edward  L.  Welling,  then  sheriff  of  the  county  of 
Orange,  under  and  by  virtue  thereof,  as  he  had  good  right  and 
full  authority  to  do,  took  the  plaintiff  into  his  custody  and  kept 
him  in  such  custody  until  the  25th  Norember,  1848,  when  the 
plaintiff  was  taken  before  the  Hon.  David  W.  Bate,  judge  of  the 
county  court  of  Orange  county,  a  counsellor  &c.  under  a  writ 
of  habeas  corpus  issued  by  the  said  judge;  and  that  the 
plaintiff  was  on  the  same  day,  by  an  order  of  the  same  judge, 
(and  which  is  set  forth  in  full  in  the  said  answer)  remanded  to 
the  custody  of  the  said  sheriff;  that  he  remained  in  such  cus- 
tody until  the  17th  January,  1849,  when  he  was  discharged,  as 
alledged  in  said  complaint.  The  answer  further  alledged  that  the 
defendants  had  not  sufficient  knowledge  to  found  a  belief  as  to 
the  other  matters  stated  in  the  complaint,  and  demanded  to  be 
dismissed  from  the  action  with  their  reasonable  costs  and  charges. 

The  plaintiff  demurred  to  this  answer,  as  not  constituting  any 
sufficient  defense  in  law  to  the  plaintiff's  complaint. 

The  defendant  Josiah  Mead  put  in  a  separate  answer,  setting 
up,  substantially,  the  same  defense  as  his  co-defendants.  To 
this  answer,  the  plaintiff  also  demurred,  on  the  like  grounds,  as 
in  the  demurrer  to  the  joint  answer. 

Butler  ^  Evarts,  for  the  plaintiff. 

S.  J.  Wilkin  and  W.  C.  Hashrouck^  for  the  defendants. 

Brown  J.  John  Seaman,  the  plaintiff,  was  the  guardian  of 
the  estate  of  the  defendant  Josiah  Mead,  appointed  by  the  sur- 
rogate of  the  county  of  Orange.  After  Mead  attained  the  age 
of  fourteen  years,  Seaman  was  superseded  in  his  trust,  by  an 
order  of  the  surrogate,  and  Peter  Ball  appointed  in  his  place. 
Proceedings  were  taken  to  compel  him  to  account.  Process  for 
that  purpose  was  duly  served  upon  Seaman,  who  appeared  and 
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litigated  the  questions  arising  upon  the  accounting  :  and,  on  the 
9th  of  July,  1844,  the  surrogate  made  a  decree,  that  Seaman 
pay  to  Ball,  the  new  guardian,  $427,37,  so  much  money  in  the 
hands  of  Seaman,  and  which  he  had  received  as  guardian :  and  that, 
upon  complying  with  such  decree,  he  should  be  discharged  from 
all  further  liability  on  account  of  the  trust.  The  jurisdiction 
of  the  surrogate  over  the  subject  matter  of  the  decree,  and  his 
power  to  compel  the  account,  is  given  by  §§  9,  10  of  the  act 
concerning  guardians  and.  wards,  {R.  8.  part  2,  cA.  8,  title  3. 
2  R.  S,2d  ed.  84,  85,)  and  is  not  disputed.  But  it  is  said  that 
his  authority  is  limited  to  the  taking  and  stating  the  accounts, 
and  establishing  the  amount  in  the  guardian's  hands ;  and  does 
not  extend  to  the  making  of  a  decree  for  the  payment  of  the 
money.  For  authority  in  favor  of  this  position,  I  am  referred  to 
the  published  opinion  .of  Mr.  Justice  McCoun,  given  in  the 
matter  of  John  Seaman,  when  brought  before  this  court  upon  a 
habeas  corpus^  and  to  the  absence  of  express  authority  in  the 
statutes  defining  the  powers  and  jurisdiction  of  the  surrogate, 
and  the  surrogate's  court. 

Surrogates'  courts  are  "  courts  of  peculiar  and  special  juris- 
diction." Created  by  the  statute,  they  can  exercise  such  power 
only  as  the  statute  gives  them.(a)  The  authority  to  do  certain 
acts,  or  to  exert  a  certain  degree  of  power,  need  not  be  given  in 
express  words.  If  the  authority  may  be  fairly  and  reasonably 
inferred  from  the  general  language  of  the  statute,  or  if  it  be 
necessary  to  accomplish  its  objects,  and  to  the  just  and  useful 
exercise  of  the  powers  which  are  expressly  given,  it  may  be 
taken  as  granted.  The  10th  section  of  the  act  concerning 
guardians  and  wards,  (2  i?.  &  85,  U  ed,)  provides  that ''  any 
guardian  appointed  by  any  surrogate,  may  be  cited  to  account 
before  the  surrogate  who  appointed  him,"  and,  "may  be  com- 
pelled to  account  in  the  same  manner  as  an  administrator." 
Administrators  are  *required  to  account,  under  §  52  of  the  act 
concerning  '^  the  duties  of  executors  and  administrtUors^  in 

(a)   See  the  case  of   WUson  and  Tlumpson,  exr*s  ^,  appdUmiis^  T.  tt# 
Baptist  EducaHffnal  Society,  respondenUf  (ante,  page  806.) 
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rendering  an  account,''  dec.  (2  R.  S.  32, 2d  ed.)  The  71st  section, 
{page  35,)  provides  that  when  the  account  shall  be  rendered, 
and  it  appears  that  any  part  of  the  estate  remains  to  bo  paid  or 
distributed,  the  surrogate  shall  make  a  decree  for  the  payment 
and  distribution  of  what  remains,  to  those  who  may  be  entitled 
thereto.  The  act  in  relation  to  guardians  and  wards  contains 
no  similar  direction,  for  the  very  obvious  reason  that  the  money 
in  the  hands  of  a  guardian,  upon  the  decree  to  settle  the  account, 
is  to  be  paid  to  the  ward,  if  of  age,  or  to  the  new  guardian,  if  he 
is  not.  Whereas,  in  the  case  of  an  administrator,  the  distribu- 
tion is  sometimes  to  classes  in  their  order  of  priority,  and  at 
other  times  it  is  pro  rata  amongst  all ;  or  to  a  particular  class, 
whose  rights  are  to  be  adjusted  and  ascertained  by  the  decree. 
The  words,  "  cited  to  account,"  and  "  compelled  to  account  in  the 
same  manner  as  an  administrator,"  in  the  10th  section  of  the  act 
in  relation  to  guardians  and  wards,  to  which  I  have  referred, 
mean  something  more  than  merely  to  exhibit  and  determine  the 
true  condition  of  the  trust  property.  Such  a  construction  would 
be  narrow  and  illiberal ;  for  the  power  to  compel  an  account, 
without  the  power  to  make  a  decree  for  the  payment  and  de- 
livery over  of  the  trust  property,  would  be  an  idle  and  profitless 
proceeding.  Whenever  an  executor,  or  administrator,  accounts 
before  the  surrogate,  he  not  only  exhibits  an  account  of  his 
receipts  and  disbursements,  and  the  condition  of  the  assets  un- 
administered,  and  has  the  balance  in  his  hands  ascertained  and 
declared,  but  the  same  decree  also  declares  the  disposition  he 
shall  make  of  it,  the  persons  to  whom,  and  the  time  when,  it 
shall  be  delivered  over  and  paid.  This  is  the  manner  in  which 
administrators  are  compelled  to  account.  And  the  language 
quoted  from  §  10,  can  mean  nothing  short  of  a  decree  to  be 
made,  which  shall  ascertain  the  quantity,  quality  and  condition 
of  the  ward's  property  in  the  hands  of  the  guardian,  and  decree 
and  adjudge  the  time  when,  the  person  to  whom,  and  in  what 
manner  it  shall  be  paid  or  delivered  over.  This  view  derives 
confirmation  from  the  7th  subdivision  of  i  1  of  the  act  con- 
cerning surrogates'  courts,  (2  R.  S.  154,  2d  ed.)  which  de- 
clares that  the  surrogate  shall  have  power,  within  the  limits  of 
Vol.   X.  67 
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ihi  county  for  which  he  is  appointed,  "  to  appoint  guardiahs  for 
Biinors,  to  remove  them,  to  direct  and  control  their  conduct,  and 
io  settle  their  accounts,  as  prescribed  by  law."  The  power  to 
direct  and  control  the  conduct  of  guardians,  can  not  be  a  barren 
power.  To  direct  and  control,  is  to  govern  and  to  command,  and 
the  authority  to  appoint  and  to  remove  guardians,  or  other  trustees 
and  to  direct  and  control  their  conduct,  given  by  law  to  a  court 
of  justice,  must  comprehend  the  power  to  compel  them  to  do 
whatever  the  law  requires  they  should  do,  or  it  comprehends 
nothing.  If  it  be  just  and  lawful  that  a  trustee,  upon  the  ex- 
piration of  his  trust,  should  pay  and  deliver  over  the  trust 
money  or  property  to  his  successor,  or  to  his  cestui  que  trusty 
then  the  tribunal  or  officer  having  the  direction  and  control  of 
his  Conduct,  has  the  right  to  make  an  order  or  decree  that  it 
i^hall  be  done.  The  opinion  of  Mr.  Justice  McCoun  concedes 
this  power  to  the  surrogate,  in  cases  where  there  is  specific  pro- 
jperty  or  securities  to  be  transferred  and  delivered  over ;  the 
transfer  and  surrender  of  which,  he  says,  may  be  enforced  by 
attachment.  This  concession,  if  it  contain  a  correct  exposition 
of  the  law,  covers  the  whole  ground  of  dispute  ;  because  there 
iis  no  separate  and  independent  authority  given  to  make  a  de- 
tree  for,  and  enforce  the  transfer  of,  specific  property  or 
lecurities.  If  the  power  exists  at  all,  it  is  by  force  of  the  sec- 
tions to  which  I  have  referred,  which  must  be  construed  to 
include  money,  as  well  as  securities  for  money  or  specific  prop* 
ferty.  In  Skidmore  v.  Davies  ^  Shaw,  (10  Paige,  817,)  the 
chancelloir  decided  that  upon  the  removal  of  a  guardian,  it  is  a 
matter  of  course  to  require  him  to  account  and  pay  over  to  his 
tluCcesdor,  the  balance,  if  any,  which  shall  be  found  in  his  hands, 
upon  accounting ;  and  that  an  appeal  from  the  surrogate's  ord^ 
bf  thit  kind,  cordd  only  have  been  for  the  purpose  of  delay.  I 
iftan  hot,  therefore,  doubt  the  power  of  the  surrogate,  in  the  pre- 
%'ent  case,  to  make  the  decree  of  the  date  of  the  9th  July,  1844^ 
let  up  in  the  answer,  requiring  Seaman  to  pay  over  the  sum  of 
money,  at  the  time,  and  in  the  manner  therein  mentioned. 

t  am  next  to  consider,  whether  the  surrogate  had  audioritf 
tb  enforce  obedience  to  the  decree,  by  process  9£  alta^luMttl 
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agaioflt  the  person.  The  4th  suddinsion  of  section  6,  of  thp 
act  in  regard  to  surrogates*  courts,  (2  R,  S.  155, 2d  ed.)  declares 
that  the  surrogate  shall  have  power  ''  to  enforce  all  lawful  or- 
ders, process,  and  decrees  of  his  court,  by  attachment  against 
the  persons  of  those  who  shall  neglect  or  refuse  to  comply  with 
such  orders  and  decrees,  or  to  execute  such  process."  Orders, 
process  and  decrees,  comprehend  the  entire  proceedings  in  any 
given  matter,  petition,  or  application,  which  affect  parties,  wit- 
nesses, and  officers.  It  is  quite  apparent  that  the  language  of 
the  4th  subdivision  is  not  limited  in  its  application,  to  enforce 
obedience  to  subpoenas,  to  compel  witnesses  to  give  evidence^ 
to  the  preservation  of  order  during  any  judicial  proceeding,  nor 
to  enforce  orders,  which  require  the  production  of  wills,  or  other 
papers,  or  the  filing  of  inventories ;  nor  to  compel  the  appear- 
ance of  parties ;  because  the  performance  of  the  latter  class  of 
duties  is  expressly  provided  for  under  the  name  of  orders  and 
process,  in  the  4th  subdivision ;  and  the  former  in  the  2d  and 
6th  subdivision  of  the  same  section.  The  laws  which  reorgan- 
ised and  remodelled  the  surrogate's  court,  and  which  regulate 
its  proceedings  and  practice,  took  effect  on  the  1st  January, 
1880 ;  and,  from  that  time,  until  the  passage  of  the  act  of  the 
16th  May,  1837,  concerning  ^^  the  proof  of  wills,  executors  and 
administrators,  guardians  and  wards,  and  surrogates'  courts," 
{Sess.  Laws  of  1836,  p,  524,)  no  execution  could  issue  upon  a 
decree  rendered  therein.  So  that  unless  decrees  for  the  pay- 
ment and  delivery  over  of  trust  money,  or  property,  by  execu- 
tors, administrators,  and  guardians,  are  the  "  lawful  decrees/' 
which  that  court  may  enforce  under  the  4th  subdivision,  theire 
were  no  means  provided  by  law,  short  of  the  judgment  of  some 
other  court,  by  which  they  could  be  carried  into  effect.  The  de- 
crees of  surrogates'  courts  were  mostly  of  this  character,  and  I 
think  the  main,  if  not  the  sole  object  of  the  4th  subdivision  of 
i  6,  was  to  provide  means  to  ensure  their  performance.  The  leg- 
islature did  not  invest  these  courts  with  ample  and  almost  ex- 
clusive jurisdiction  over  a  certain  class  of  trusts,  and  at  the 
•same  time  withhold  the  means  to  enforce  obedience  to  the  de- 
crees thoy  might  make.    If  la  decree  provides  for  tl^e  .9]U7jSP(l^ 
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and  delivery  of  specific  property,  or  the  transfer  of  securities 
which  the  guardian  has  in  his  possession,  or  under  his  controli 
the  opinion  of  Mr.  Justice  McCoun  to  which  I  am  referred  is 
an  authority  that  '^  the  coercive  remedy  in  such  cases  is  an  at- 
tachment, as  for  a  contempt,  founded  on  the  refusal  to  do  the 
act  required."  The  power  to  enforce  the  performance  of  a  surro- 
gate's decree  by  attachment  against  the  person — ^if  it  exists  at 
all^-exists  by  force  of  the  4th  subdivision  of  §  6 ;  and  that  does 
not  discriminate  between  decrees  for  the  payment  of  money,  and 
those  for  the  transfer  and  delivery  of  specific  property.  The  63d 
and  64th  sections  of  the  act  of  the  16th  May,.  1837,  before  re- 
ferred to,  {Session  Laws  of  ISST^  page  535,)  provide  that  the 
certificate  of  a  surrogate's  decree  for  the  payment  of  money,  by 
an  executor,  administrator,  or  guardian,  may  be  filed  with  one  of 
the  clerks  of  the  supreme  court,  and  docketed  as  a  judgment^ 
upon  which  execution  may  be  issued  in  the  usual  form,  as  though 
it  was  a  judgment  therein  obtained.  This  is  said  to  take  away 
the  power  to  proceed  by  attachment  against  the  person,  because 
the  3d  subdivision  of  the  first  section  of  the  act  concerning 
^<  proceedings  as  for  contempts  to  enforce  civil  remedies,  and  to 
protect  the  rights  of  parties  in  civil  actions,"  (2  jR.  iS.  440, 
2d  ed.)  provides  for  the  punishment  of  parties,  by  fine  and  im- 
prisonment, for  the  non-payment  of  money,  in  those  cases  only 
where  by  law  execution  can  not  be  awarded.  The  parties  here 
spoken  of,  are  parties  to  civil  actions  pending  in  courts  of 
record,  and  the  act  relates  exclusively  to  courts  of  record. 
The  surrogate's  court  is  not  a  court  of  record,  nor  are  the  prj>- 
ceedings  taken  there  against  the  class  of  persons,  over  whom  it 
exercises  jurisdiction,  civil  actions  in  the  legal  sense  of  the 
term.  Its  powers  to  punish  for  contempts,  are  not  derived  from 
this  statute,  but  exist  independently  of  it.  It  conferred  no 
power  on  the  surrogate,  and  its  repeal  could  take  none  away.  I 
see  nothing  in  the  act  of  the  16th  May,  1837,  which  indicates 
an  intention  to  impair  existing  remedies,  but  some  of  its  provis- 
ions have  an  opposite  tendency.  The  66th  section  makes  pro- 
vision for  the  issuing  of  attachments  authorized  by  law,  to  en- 
force orders,  and  decrees,  by  the  surrogate  of  one  county,  to  the 
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officers  of  any  other  county  to  be  executed,  and  for  the  arrest 
of  the  person  against  whom  such  process  is  issued,  and  his  con- 
yeyance  to  the  place  where  it  may  be  returnable.  And  §  67 
provides  for  the  return  of  such  attachments,  and  the  giving  of 
a  bond  upon  the  arrest,  as  prescribed  in  §}  10,  12  and  18  of  the 
act  in  regard  to  proceedings  for  contempts.  (2  R.  S.  442,  2d  ed,) 
Such  power,  therefore,  as  the  surrogate  had  to  enforce  his  de- 
crees, previous  to  the  passage  of  the  act  of  16th  May,  1837,  is 
confirmed  and  enlarged  by  force  of  its  provisions. 

It  must  not  be  forgotten,  that  when  the  statute,  which  defines 
the  powers  and  jurisdiction  of  the  surrogate's  court,  took  effect, 
the  law  of  imprisonment  upon  process  in  civil  actions  was  in 
full  force.  To  arrest  and  imprison  the  person  of  a  party  against 
whom  a  decree  or  judgment  for  the  payment  of  money  had  been 
obtained,  was  one  of  the  usual  and  ordinary  remedies  at  the 
command  of  the  creditor.  The  1st  section  of  the  "  act  to  abol- 
ish imprisonment  for  debt,  and  to  punish  fraudulent  debtors," 
passed  April  26th,  1831,  {Sessio?^  Laws  0/I88I,  page  896,) 
takes  away  the  remedy  by  imprisonment  on  civil  process,  in 
suits  and  proceedings  for  the  recovery  of  money  due  upon  judg- 
ments, or  decrees  "  founded  upon  contract,  or  due  upon  any  con- 
tract, express  or  implied."  Unless  the  judgment  or  decree  is 
founded  upon  a  contract,  or  the  money  is  due  upon  a  contract 
express  or  implied,  the  act  a£Q[)rds  no  protection,  and  the  power 
to  imprison  remains  the  same  as  before  it  was  passed.  The  re- 
lation which  the  guardian  maintains  to  his  ward,  is  not  that  of 
a  contract  debtor  to  his  creditor.  Where  he  has  received  the 
money  of  his  ward  the  law  will  doubtless  raise  an  implied  prom- 
ise to  pay  it  over,  when  the  latter  arrives  at  age,  if  he  choose  to 
bring  his  action  of  assumpsit,  and  give  the  transaction  that  as- 
pect. But  there  is  no  act  of  the  former,  I 'apprehend,  that 
can  change  his  duties  and  liabilities,  from  those  of  a  trustee  to 
those  of  a  mere  contract  debtor.  The  debtor  who  acquires 
money  upon  a  loan,  or  merchandise  upon  a  contract  of  sale  on 
credit,  does  so  with  the  intention,  and  express  understanding,  of 
applying  it  to  his  own  use,  at  his  own  pleasure,  and  of  em- 
ploying it  in  his  own  business,  for  his  own  emolument ;  aud  the 
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hazard  of  his  ability  to  pay  when  the  term  of  the  credit  1ms 
elapsed,  enters  into  the  essence  of  the  contract.  The  guardian 
takes  the  property,  or  the  money,  of  the  ward,  with  no  such  un- 
derstanding. His  trust  is  one  of  obligation  and  duty,  and  not 
of  speculation  and  profit  He  can  not  mingle  the  trust  money  or 
property  with  his  own,  or  convert  it  to  his  own  use,  hpwever 
honest  and  sincere  may  be  his  purpose  to  restore  it  when  want- 
ed. (2  Kent's  Com.  229,  230.  2  Siorj/'s  Eq.  Jur.  §  1270. 
Schieffelin  v.  Stewart  1  John,  Ch.  Rep.  620.)  He  is  to  hold 
the  one  and  invest  the  other  for  the  profit  of  his  ward,  and  to 
have  the  property  and  the  money,  or  the  securities  which  repre- 
sent the  money,  at  all  times  subject  to  such  order  as  the  court, 
from  which  he  derives  his  office,  may  see  proper  to  make.  If 
the  order  is  to  deliver  over  the  property,  transfer  the  securities, 
or  pay  the  money  to  the  ward,  when  of  age,  or  to  the  new  guar- 
dian when  he  is  not ;  the  law  assumes  his  ability  to  do  what  the 
obligations  of  his  duty  require  he  should  do,  and  he  can  not  evade 
his  responsibilities,  and  change  his  position  as  a  trustee,  into 
that  of  a  mere  contract  debtor,  by  the  allegation  real  or  pre- 
tended, that  the  trust  property  has  been  converted  to  his  own 
use.  The  2d  section  of  the  non-imprisonment  act  declares,  that 
its  provisions  shall  not  extend  to  contempts  to  enforce  civil  rem^ 
edies,  and  the  act  of  the  9th  May,  1846,  (^e^^.  Laws  q/'1846, 
p.  164,)  provides  that  in  actions  upon  contract  for  moneys  re- 
ceived by  male  persons  in  a  fiduciary  capacity,  the  defendants 
''  shall  be  liable  to  imprisonment  in  the  same  manner  as  in  ac- 
tions for  wrongs."  These  several  enactments  indicate  no  dis- 
position to  relax  the  law  of  imprisonment,  in  regard  to  trustees 
made  liable  for  trust  property. 

The  plaintiff  next  insists  that  the  proceedings  and  process, 
under  which  he  was  arrested  and  imprisoned,  afford  no  defense 
to  the  action,  because  the  contempt  is  not  specially  and  plainly 
charged  in  the  warrant  of  commitment.  He  relies  upon  the  3d 
subdivision  of  §  42,  of  the  act  relating  to  writs  of  habeas  cor^ 
pus,  certiorari,  ^c.  (2  Rev.  Stai.  470,  2rf  ed.)  which  directs  that 
the  officer,  before  whom  the  party  shall  be  brought  on  such  wrlt| 
shall  remand  him,  .if  it  appear  he  is  detained  for  any  CooteD^t 
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specially  and  plainly  charged  in  the  commitment ;  and  upon  the 
3d  subdivision  of  §  48,  (2  R.  S.  470,  2rf  ed.)  ^vhich  directs  his 
discharge,  "  when  the  process  is  defective  in  some  matter  of  sub- 
stance required  by  law,  rendering  such  process  void."  These 
provisions,  however,  must  be  construed  in  connection  with  H  2S 
and  24  of  the  act  concerning  "  Proceedings  as  for  contempts  to  en- 
force civil  remedies,"  &c.  (2  H.  S,  444, 2d  ed.)  which  declare,  that 
"  when  the  misconduct  comphiined  of,  consists  in  the  omission 
to  perform  some  act  or  duty,  which  it  is  yet  in  the  power  of  the 
party  to  perform," — "  the  order  and  process  of  commitment  shall 
specify  the  act- or  duty  to  be  performed,  and  the  amount  of  the 
fine  and  expenses  to  be  paid."  This  last  act  regulates  proceed- 
ings for  contempts  in  courts  of  record  exclusively,  but  the  4th 
subdivision  of  §  6  of  the  act  which  authorizes  attachments  by 
surrogates,  (2  /t.  S,  155,  2cZ  ed.)  provides  that  they  "shall  be  in 
form  similar  to  that  used  by  the  court  of  chancery  in  analogous 
cases ;"  so  that  the  order  and  process  of  commitment  in  the 
surrogate's  court,  and  in  the  courts  of  record,  must  be  similar  in 
form.  The  plaintiff  was  arrested  by  virtue  of  the  attachment 
set  out  in  the  answer,  issued  and  tested  on  the  81st  May,  1848, 
and  directed  to  the  sheriff  of  the  city  and  county  of  New-York. 
It  recites  the  claim  of  the  9th  of  July,  1844,  made  against  him 
as  the  late  guardian  of  the  defendant  Mead,  for  the  payment  of 
the  sum  of  $427,37,  within  30  days  from  the  time  of  the  service 
of  a  copy  of  the  decree.  It  also  recites  the  due  service  of  the 
decree,  a  demand  of  payment  of  the  money,  the  lapse  of  the  30 
days,  and  the  omission  to  pay.  He  gave  a  bond  for  his  appear- 
ance in  the  usual  form,  and  in  pursuance  thereof,  on  the  26th 
June,  1848,  the  return  day  of  the  attachment,  he  appeared  be- 
fore the  surrogate  and  was  examined  upon  interrogatories  ;  and 
thereupon  the  surrogate  made  another  order,  that  he  be  commit- 
ted to  the  common  jail  of  the  county  of  Orange,  there  to  remain, 
charged  with  the  contempt-,  until  he  should  pay  the  money,  with 
the  interest  and  fees.  The  process  of  commitment  was  issued 
tad  tested  on  the  same  day.  It  also  recites  the  order  of  the 
26th  June,  1848,  by  which  Seaman  was  ordered  to  pay  Josiah 
Mead,  who  had  then  attained  the  age  of  21  years,  the  sum  of 
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$427,37,  with  the  interest,  and  that  he  he  committed  to  the  com- 
mon jail  of  the  county  of  Orange,  there  to  remain  charged  with 
the  contempt  mentioned  in  the  order,  until  he  should  pay  such 
money,  and  that  a  warrant  issue  for  that  purpose.  The  com- 
mand of  the  process  to  the  sheriff  is,  that  he  take  the  body  of 
Seaman  and  keep  the  same  in  his  custody,  in  the  common  jail  of 
the  county,  until  he  pay  such  money,  or  until  the  court  make  an 
order  to  the  contrary,  or  he  be  discharged  by  due  course  of  law. 
The  misconduct  complained  of,  consisted  in  the  omission  to  pay 
the  money  mentioned  in  the  decree,  and  the  order  and  process 
specified  the  act  or  duty  to  be  performed,  and  the  sum  to  be 
paid,  and  the  duration  of  the  imprisonment.  Both  the  order 
and  the  process  are,  in  my  judgement,  in  strict  and  literal  con- 
formity with  the  requirements  of  §5  23  and  24  of  the  act  in  re- 
gard to  "  proceedings  as  for  contempts,  to  enforce  civil  remedies," 
&c.  The  People  v.  Nevins,  (1  Hill,  155,)  is  an  authority  in 
favor  of  this  position.  The  defendant  was  an  attorney  of  this 
court.  Proceedings  were  taken  against  him  by  attachment,  ^nd 
he  was  committed  to  the  custody  of  the  sheriff  of  the  county  of 
Erie,  by  authority  of  a  rule  entered  upon  the  minutes  of  the 
court,  which  imposed  upon  him  a  fine,  sufficient  in  amount 
to  indemnify  the  relator  for  money  collected  by  the  defendant 
for  him,  to  be  ascertained  by  the  report  of  the  clerk,  and  which 
directed  him  to  remain  in  custody  until  such  sum,  with  the  costs 
and  expenses  of  the  commitment,  should  be  paid.  The  report  of 
the  clerk  was  filed,  on  the  day  after  the  rule  was  entered,  and 
ascertained  the  sum  to  be  paid,  at  $860,60.  He  was  discharged 
from  his  imprisonment  by  a  commissioner,  upon  habeas  corpus^ 
on  the  ground  of  the  insufficiency  of  the  process  of  commitment. 
The  proceedings  were  then  brought  into  this  court  to  be  review- 
ed on  certiorari,  and  it  was  adjudged,  (page  168,)  that  "  the 
sum  for  the  non-payment  of  which  a  man  is  commited  for  con- 
tempt, should  no  doubt  be  specified  by  the  rule,  but  that  may  be 
directly,  or  by  reference  to  a  proceeding  taken  to  ascertain  the 
amount  through  the  proper  officer,  whose  report,  on  its  being 
filed  and  confirmed,  becomes  the  act  of  the  court,  and  may  be 
read  as  part  of  the  rule."    And  that  as  the  duty  to  be  performed. 
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and  the  duration  of  the  imprisonment,  were  both  specified  in  the 
rale,  it  was  a  substantial,  if  not  a  literal  compliance  with  the 
requisites  of  }§  '23  and  24  of  the  act  in  regard  to  ^'  proceedings 
as  for  contempts,  to  enforce  civil  remedies,"  &c.  I  can  see  no 
difference  in  the  form  or  sufiiciency  of  the  commitment,  between 
the  case  of  the  People  v.  Neviiis,  and  that  under  consideration, 
except  that  in  the  former  it  was  by  a  rule,  and  in  the  latter  by 
a  warrant. 

.  Judgment  must  be  entered  for  the  defendants  upon  the  de* 
murrer,  with  leave  to  the  plaintiff  to  withdraw  the  demurrer  and 
reply  within  twenty  days,  on  payment  of  costs. 

Judgment  accordingly. 


106  537 

New-York  General  Term,  February,  1851.     Edmonds^     J^b^ 
Edwards,  and  MitchelL  Justices.  ^lOb  sa?, 

32apa98 

Myers  vs.  Gemmel. 

[The  common  law  of  EDgland,  on  the  subject  of  light  and  air,  as  an  easement 
or  incident  to  real  estate,  is  not  the  law  of  this  country.  It  was  inappli- 
cable to  the  condition  of  this  country  when  this  state  was  settled  by  the 
colonists ;  it  was  not  brought  hither  by  them,  and  formed  no  part  of  the 
law  of  the  colony  on  the  19th  of  April,  1775.  Where,  therefore,  an  owner 
of  two  acUoining  lots  in  the  city  of  New- York,  npon  one  of  which  was  a 
building  deriving  its  light  and  air  over  and  through  an  open  space  in  the 
rear  of  the  other  lot,  into  which  the  windows  of  the  building  opened  and 
looked,  leased  the  building  and  lot  upon  which  it  was  erected  foi»  a  term 
of  }*eai*8,  with  its  appurtenances,  without  reserving  to  himself  a  right  to 
build  on  such  other  lot,  or  stop,  or  darken  the  windows  of  the  building 
leased,  and  afterwards  built  a  house,  covering  the  whole  open  space  of  the 
other  lot,  darkening  the  windows,  and  excluding  the  light  and  air  fVom  tho 
building  occupied  by  his  tenants :  Ueldf  that  the  landlord  might  lawfVilly 
darken  or  stop  the  windows  by  any  erection  on  the  other  lot,  and  that  such  an 
act  was  not  in  derogation  of  his  own  grant,  and  he  could  not  be  restrained 
by  injunction  from  so  doing. 

Appeal  from  an  order  made  at  special  term,  denying  a  mo- 
tion to  dissolve  an  injunction.  This  was  an  action  under  the 
code,  commenced  in  September,  1850,  for  an  injunction,  and  in 

Vol.  X.  68 


538  ^  '^^^  SUPREME  C0T7RT.  Ifn,  t 


Myen  v.  Oemmel 


the  nature  of  an  action  on  the  case,  for  a  nuisance  to  the  light 
and  air,  to  which  the  plaintiff  claimed  a  right  of  enjoyment,  aa 
an  incident  and  casement  to  the  building  occupied  by  him  and 
leased  from  the  defendant,  on  the  north-east  corner  of  Reade- 
street  and  Broadway,  in  the  city  of  New- York.  The  complaint 
stated  that  the  plaintiff,  relying  upon  the  continuance  of  the 
light  and  air  in  the  manner  it  had  been  accustomed  to  flow  and 
pass  over  the  rear  of  the  lot  adjoining  and  owned  by  his  land* 
lord  the  defendant,  had  expended  several  thousand  dollars  in 
improving  and  repairing  the  building,  and  had  under-let  the 
same  in  tenements,  so  that  it  yielded  him  a  large  profit.  That 
the  defendant  also  owned  the  lot  adjoining  in  the  rear  on  Reade- 
street,  and  was  erecting  a  wall  upon  his  own  lot  in  the  rear  of 
this  building,  demised  to  the  plaintiff,  which  would  exclude  a 
large  portion  of  the  customary  light  and  air  thereof,  and  render 
the  premises  dark  and  almost  useless,  and  uncomfortable  and 
unwholesome.  An  injunction  was  asked  for,  to  prevent  the  con- 
tinuance of  this  erection,  and  damages  for  the  injury  done.  An 
injunction  was  granted  ex  parte.  An  answer  was  afterwards 
put  in,  but  the  statement  of  the  case  was  not  materially  varied.. 
The  other  facts  sufficiently  appear  in  the  opinion  of  the  court. 
A  motion  was  made  by  the  defendant  to  dissolve  the  injunctioui 
and  was  argued  before  Edmonds,  P.  J.  who  decided  that  a  land- 
lord who  owns  premises  adjoining  those  he  has  let  to  his  tenant^ 
has  no  right  to  make  erections  thereon,  whereby  the  enjoyment 
of  the  demised  premises  may  be  disturbed,  as  by  erecting  a  high 
wall  on  the  adjoining  lot  to  deprive  his  tenant  of  light  or  air ;  and 
his  doing  so,  if  it  operate  so  far  to  disturb  the  enjoyment  as  to  dis- 
solve the  tenancy,  may  be  restrained  by  injunction.  He  there- 
fore denied  the  motion  to  dissolve  the  injunction;  and  the  de- 
fendant appealed^ 

Charles  O  Conor ^  for  the  defendant* 
Edward  Sandford.  for  the  plaintiffs 

Mitchell,  J.    On  and  before  1st  Feb.  1849,  Mr.  Gemmel 
•eiied  in  fee  of  the  comer  house  and  lot  on  the  eaat  aide  of 
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Broadway,  and  north  side  of  Reade-street  in  this  city,  known  as 
No.  290  Broadway,  and  also  of  the  houses  and  lots  adjoining  to 
these,  known  as  No.  40  Reade-street  The  Broadway  lot  was 
84  feet  wide  on  the  front  on  Broadway,  and  of  the  same  width 
in  the  rear,  and  68  feet  deep  on  Reade-street,  and  on  the  oppo- 
site or  north  side.  The  house  on  that  lot  was  five  stories  high^ 
and  was  fifty-eight  feet  in  height,  and  covered  the  whole  lot  ex- 
cept an  area  of  13  by  23  feet ;  this  area  or  open  space  beginning 
on  one  side  at  the  distance  of  fifty  feet  from  Broadway,  and  ex- 
tending to  the  Reade-street  lot  and  on  the  other  side  beginning 
11  feet  from  Reade-street,  and  extending  to  the  north  side  of 
the  lot.  The  Reade-street  property  consisted  of  two  lots  44 
feet  front,  and  84  feet  deep,  on  which  were  erected  two  three 
story  houses,  each  22  feet  deep  from  Reade-street  and  28  feet 
high  at  ^he  eaves  of  the  roof,  and  35  feet  at  the  peak.  Thus 
the  Reade-street  lots  being  12  feet  deeper  than  the  houses  on 
them,  had  yards  12  feet  in  depth.  One  De  Forrest  then  owned 
or  occupied  the  lot  to  the  north  of  these,  but  had  not  built  to 
the  rear  of  his  lot,  so  that  Mr.  Gemmel's  three  houses  had  light 
from  De  Forrest's  yard^  and  from  GemmePs  area  and  yards. 
|^_The  Broadway  house  had  and  still  has  the  advantage  of  light 
from  Broadway,  (one  pf  the  broadest  streets  iyi  that  part  pf  tbg 
.xitjj  and  along  its  ^hdle^epth  on  Re^^dft-atrf^t. ;  nnd  as  if  to 
secure  IFght  tothe  rearvwindows  wer54)laced  in__each  story  on 
that_part  which  faced^the  ar^a.  There  were  nota^owever,  win-  /. 
dows  in  the  part  of  the  rear  wall  which  adjoined  the  Reade-/| 
street  lot,  although  that  wall  rose  from  23  to  30  feet  above  thel^j 
Reade-street  houses.  There  was  also  a  wooden  fence  eight  feet 
'^igh,~5HtireIy  separating  the  Broadway  lot  from  the  Reade-street 
lots :  and  on  the  area  there  were  privies  erected  commencing  2 
or  8  feet  south  of  De  Forrest's  lot,  and  extending  about  7 
feet  along  or  near  the  boundary  between  the  Broadway  lot  and 
the  Read-street  lots  and  rising  to  the  height  of  20  feet  and  com^ 
municating  with  the  Broadway  house,  partly  by  means  of  a 
piazza  8  feet  wide  over  part  of  the  area.  There  was  no  com- 
munication between  jthe  Broadway  lots  and  the  Reade-street  lots. 
On  the  19th  February,  1849,  Gemmel  leased  to  ])ttC9U.ii9r  7 
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years  from  Ist  May,  1849, "  the  house  and  lot  known  as  No.  290 
Broadway,  in  the  city  of  New- York,  with  the  appnrtenances,"  at 
the  yearly  rent  of  $'3500  payable  quarterly.  The  lease  was  under 
seal,  and  the  landlord  entered  into  no  coyenants  except  to  keep 
the  roof  in  repair.  In  September,  1849,  the  lease  was  assigned 
by  Durell  to  Myers  the  present  plaintiff.  Since  that,  De 
Forrest  has  built  on  the  whole  rear  of  his  lot,  so  as  to  cut  off 
the  light  that  came  over  his  open  yard  through  a  space  18  feet 
wide.  In  June  last,  Gemmel  tore  down  his  houses  on  Heade- 
Btreet,  and  began  the  erection  of  other  houses  which  are  intended 
to  coyer  the  whole  of  the  Reade-street  lots,  and  to  be  fiye  stories 
high,  and  to  rise  ten  feet  aboye  the  Broadway  house.  This 
action  was  commenced  to  preyent  his  erecting  such  buildings, 
and  an  injunction  order  was  granted  to  that  effect.  A  motion 
was  made  at  special  term,  on  the  coming  in  of  the  answer,  to 
dissolye  the  injunction ;  that  motion  was  denied,  and  the  defend 
ant  has  appealed  from  the  order  then  made. 

The  counsel  for  the  defendant,  with  that  fairness  and  bold- 
ness for  which  he  is  distinguished,  admitted  that  he  could  not 
sustain  the  appeal  if  the  decisions  made  in  England  for  the  last 
fifty  years,  as  to  the  right  to  light,  are  to  control  this  case,  and 
the  counsel  for  the  plaintiff  admitted,  wijbh  equal  fairness,  that 
he  did  not  rely  on  any  coyenant,  express  or  implied,  on  the  part 
of  the  landlord,  and  accordingly  that  the  landlord  was  not  liable 
for  any  injury  resulting  from  the  erection  of  De  Forrest.  There 
was  no  express  coyenant  applicable  to  the  case,  and  since  the 
reyised  statutes  haye  declared  that  no  coyenant  shall  be  implied 
in  any  conycyance  of  real  estate,  and  that  the  term  "real 
estate"  is  co-extensiye  in  meaning  with,  "  lands,  tenements  and 
hereditaments,"  (1  R,  S.  738,  §  140;  p.  760,  §  10  ;)  it  is  at  least 
probable  that  no  coyenant  could  be  implied.  The  ground 
assumed  by  theplaintiff  is,  that  a  part  of  the  thing  actually  de- 
mised, was  the  right  in  the  Broadway  lot  to  deriye  light  and  air 
from  the  Reade-street  lot ;  in  other  words,  that  by  the  act  of  the 
common  owner  of  the  lots,  this  right  had  been  made  part  of  the 
Broadway  house  and  lot,  and  so  would  pass  in  any  lease  or  con- 
yeyance  of  that  lot. 
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Only  such  parts  of  the  common  law  as,  with  the  act  of  the 
colony  in  force  on  the  19th  April,  1775,  formed  part  of  the  law 
of  the  colony  on  that  day,  was  adopted  by  us — and  only  such 
parts  of  the  common  law  were  brought  by  the  colonists  with 
them  as  suited  their  condition.  In  the  application  of  this 
restricted  rule,  a  mortgage  has  been  considered  with  us  as  being 
only  a  security  for  money,  and  as  leaving  the  legal  title  in  the 
mortgagor,  as  to  all  persons  except  the  mortgagee,  while  in  Eng- 
land the  mortgage  was  considered  as  passing  the  whole  legal 
title  to  the  mortgagee.  In  England  it  was  "  waste"  for  a  tenant 
to  cut  down  timber ;  with  us,  on  the  contrary,  good  husbandry 
required  that  on  a  lease  of  lands,  mostly  unimproved,  the  tenant 
should  be  permitted  to  cut  down  large  portions  of  the  timber. 
|So  while  the  population  was  scattered,  and  houses  were  not 
crowded  together,  there  could  not  for  many  years  be  an  occasion 
for  applying  the  law  of  ancient  lights  as  now  understood  in 
England.  '.It  appears  by  the  act  of  19  Car.  2,  ch.  3,  passed 
immediately  after  the  great  fire  in  London  of  1666,  that  there 
were  streets  or  lanes  in  that  great  city  not  more  than  fourteen 
feet  in  width.  {See  Keeble's  Laws.)  In  such  streets  the 
houses  must  have  derived  their  only  valuable  light  from  their 
sides  or  rear,  and  the  necessity  of  the  case  may  have  justified  a 
presumption  as  a  matter  of  fact  from  a  long  undisturbed  enjoy- 
ment, that  the  lights  for  the  sides  or  rears  of  the  houses  had  been 
granted  to  those  houses  by  the  owners  of  the  adjoining  lots. 
The  custom  that  may  have  thus  arisen,  when  once  established, 
would  be  applied  also  to  the  houses  on  the  wider  streets.  Where 
houses  were  thus  crowded,  and  so  little  spaoe  left  even  in  the 
public  streets  for  air  and  light,  it  could  hardly  be  supposed  that 
one  would  leave  his  land  unoccupied  and  permit  his  neighbor  to 
receive  the  benefit  of  this  circumstance,  if  he  were  not  bound  to 
do  so.  There  was,  therefore,  no  violence  to  the  usages  of  such 
places  to  presume  a  grant  of  the  right  to  the  ancient  lights  in 
such  cases.  The  usage,  too,  was  not  uniform';  for  in  London, 
by  custom,  a  man  could  build  to  any  height  on  his  ancient  foun- 
dations. 1  ( Vin.  Abr.  Stopping  Lights^  C  1.) 
With^us  there  was  no  room  for  any  such  presumption.    In 
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the  early  settlement  of  the  colonies  land  mnst  have  been  too 
abundant  for  any  such  question  to  arise.  light  and  air  came, 
as  the  blessings  of  heaven,  in  abundance  for  all ;  so  that  no 
one  could  think  of  claiming  a  restriction  upon  his  neighbor's 
lands  in  order  to  enjoy  them.  The  abundance  and  cheapness  of 
land  would  lead  each  owner  of  a  house  to  leave  open  spaces 
about  his  own  house,  that  he  might  enjoy  them  as  his  own,  and 
which  he  would  regulate  to  suit  himself ;  a  garden  or  an  alley 
might  be  at  the  side  of  his  house,  and  he  might,  from  his  side 
windows,  overlook  his  neighbor,  and  his  neighbor  overlook  him, 
and  each  receive  light  and  air  from  across  the  lands  of  the  other ; 
but  neither  could,  in  such  a  condition  of  the  country,  claim  this 
as  a  right.  Thus  the  greater  part  of  two  centuries  may  have 
passed  without  any  emergency  arising,  in  which  the  law,  as  to 
the  right  to  lights,  could  arise. 

A  law  inapplicable  to  the  condition  of  the  country  for  so  long 
a  period,  could  not  belong  to  that  part  of  the  common  law  which 
we  brought  with  us,  namely,  ''  so  much  only  as  was  applicable 
to  our  condition,"  nor  as  "  part  of  the  law  of  the  colony  on  19th 
April,  1775."  And  if  it  could  be  considered  as  lying  dormant, 
it  could  be  revived  only  in  such  forms  and  under  such  circum- 
stances as  the  habits  of  the  community,  and  a  just  regard  to  the 
previous  general  practice  and  understanding  would  require. 
The  streets  in  our  cities  have  been  generally  broad  enough  to 
afford  an  abundance  of  light,  so  far  as  the  front  of  the  house  is 
concerned ;  the  lots  were  generally,  too,  laid  out  of  such  depth 
as  to  secure  ample  light  from  the  rear.  And  when  additional 
lights  have  been  left  on  the  sides,  they  have  not  been  con- 
sidered as  giving  rights  over  the  adjoining  owner's  land,  but 
each  owner,  as  his  own  interest  has  dictated,  has  occupied 
the  whole  of  his  own  ground.  It  is  against  the  spirit  of  our 
people  to  incumber  their  lands  with  privileges  in  favor  of  other, 
though  adjoining  lands,  whether  held  by  them  or  others ;  what 
they  own  they  wish  to  own  absolutely,  without  being  subject  to 
any  rights  in  any  other,  and  to  be  at  liberty  to  sell  or  retain 
each  part  free  from  control  from  the  other.^They  are  pro- 
verbially distinguished  for  looking  to  the  future,  and  as  they 
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expect  foture  greatness  to  their  country  from  the  course  of 
years,  so  they  are  confident  that  the  future  Tv^ill  add  to  the 
value  of  their  lands,  and  create  the  expediency  and  necessity  of 
improving  them  by  more  extensive  buildings.  Yet,  while  they 
were  not  injured  by  their  neighbor's  deriving  any  benefit  from 
their  unoccupied  lands,  it  would  be  equally  against  their  senso 
of  right  to  interfere  with  their  neighbor's  enjoyment.  With 
this  feeling  pervading  the  people,  it  is  not  surprising  that  (aa 
we  believe  the  fact  to  be,)  lawyers  in  extensive  practice  in  real 
estate,  have  not  known  any  instances  of  express  grants  of  rights 
to  light  and  air  until  within  ajery  few  jcars^  and  then  in  but 
few  cases.     In  such  a  community  it  would  be  doing  violence  to 

"Xhe  habits  and  customs  of  the  people  to  presume  a  grant  or  in- 
tention to  grant  a  right  to  another  over  adjoining  property  not 
within  the  limits  shown  on  the  face  of  the  grant,  or  not  unques- 
tionably indicated  by  the  use  and  situation  of  the  property  ;  and 
if  it  were  left  to  a  jury  they  could  not  properly  find  that  there  / 
was  such  a  grant.  W'  ^- 

If  (as  in  Jones'  Court,  and  in  Jauncey  Court  in  Wall-street,  in 
this  city,)  buildings  are  erected  occupying  the  four  sides  of  the 
lot,  with  an  open  space  in  the  middle  for  light  and  air,  which  is 
free  to  the  occupants  of  all  the  rooms  in  the  adjoining  build- 
ings, with  a  common  entrance  for  all,  and  separate  apartments 
are  then  let  out  to  different  tenants,  the  owner  may  well  be  con- 
sidered to  have  dedicated  that  open  space  for  the  benefit  of  all 
the  tenants ;  the  intention  to  do  so  would  be  undoubted — ^it 
would  be  only  necessary  to  show  the  place  or  a  plan  of  it,  to  ob- 
tain the  admission  of  all,  that  such  was  the  intention.  So,  also, 
by  the  devise  of  a  mill ;  the  right  to  use  the  water  that  moves 
it  may  well  pass  as  part  of  that  which  was  meant  by  the  words 
used :  and  if  a  stream  runs  through  land  sold,  and  also  through 
adjoining  land,  the  right  to  have  it  continue  to  flow,  and  that  it 
should  not  be  diverted,  would  pass  as  part  of  what  was  clearly 
intended  to  be  granted.  On  this  principle,  the  case  of  Story 
T.  OdiUj  (12  Mizss.  16T,)  may  well  have  been  approved  where- 

'  ever  it  was  referred  to ;  although  in  some  instances,  it  has  been 
quoted  to  sustain  the  present  EngCsh  doctrine.    There  the 
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plaintiff's  house  was  bought  by  him  in  1795,  from  the  toim 
of  Boston ;  it  then  with  other  three  buildings,  formed  part  of 
three  sides  of  a  square,  and  had  (as  well  as  the  other  houses)  a 
door  in  each  story  opening  into  a  vacant  lot  of  ground  in  the 
middle  of  this  square ;  this  vacant  lot  was  used  by  the  several 
tenants  as  a  deposit  for  casks,  boxes,  etc.  and  sometimes  for  a 
passage  way.  The  yard  continued  to  be  so  used  until  1812,  when 
it  was  sold  by  the  town  to  the  defendant.  The  vacant  lot  was 
thus  actually  connected  with  the  adjoining  buildings,  by  means 
of  the  door  in  each  story  opening  into  it,  and  also  by  the  use  to 
which  it  was  devoted,  and  this  would  be  the  conclusion  on  a  mere 
view  of  the  lot — the  view  alone  would  be  enough  also  to  indicate 
that  both  were  owned  by  the  same  parties.  If  that  use  of  the 
yard  had  been  confined  to  the  building  of  the  plaintiff  only,  there 
would  have  been  little  doubt  that  the  vacant  lot  formed  part  of 
the  house  and  lot  bought  by  the  plaintiff ;  as  a  yard  used  with  any 
other  house  may  form  part  of  the  lot  on  which  the  house  is  built. 
But  the  facts  here  are  entirely  different.  No  one  would  im- 
agine in  this  case,  by  only  seeing  the  property,  that  any  rights 
were  attached  to  the  Broadway  house  over  the  Reade-street  lot, 
any  more  than  that  they  extended  over  De  Forrest's  lot  also.  It 
would  be  seen  that  while  De  Forrest's  lot  was  left  open  the 
light  would  be  probably  sufiicient ;  but  no  inference  would  be 
drawn  that  the  landlord  meant  to  grant  a  right  over  De  Forrest's 
lot  as  a  part  of  the  thing  demised,  nor  would  the  inference  be 
any  more  justifiable  that  he  meant  to  grant  a  right  over  the 
Reade  street  lots.  If  the  lessee  knew  that  Gemmel  owned  the 
Reade-street  lots  (which  is  not  alledged  here,)  and  he  expected 
to  derive  light  during  his  term  from  the  Reade-street  lots,  it 
would  have  been  only  fair  for  him  to  have  said  so  to  his  land- 
lord, and  to  have  expressly  agreed  with  him  for  that  privilege. 
The  form  of  the  Broadway  building  also  showed  to  the  tenant 
that  the  landlord  had  constructed  it  so  as  to  secure  to  it  a 
definite  quantity  of  light  and  air  within  its  proper  bounds, 
and  that  it  was  not  to  depend  on  deriving  either  from  other 
sources.  The  extreme  rear  adjoining  the  Reade-street  property, 
though  betifeen  28  and  30  feet  above  the  Reade-street  houseSi 
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and  12  feet  in  depth,  had  not  a  single  window  in  it.  Thus  indi- 
cating that  the  expectation  was  that  the  Reade-street  property 
would  be  raised  so  high  as  to  cover  any  lights  that  might  be  put 
there.  In  the  same  way  lights  were  placed  in  every  story  on 
the  south  and  west  sides  of  the  area,  that  they  might  get  the 
light  from  it.  If  it  had  been  intended  to  subject  the  Reade- 
street  lots  to  tliis  incumbrance,  Gemmel  would  undoubtedly  have 
left  no  open  area  opposite  the  yard  of  the  Reade-street  lots,  but 
would  have  built  his  Broadway  house  close  up  to  that  yard. 
So,  too,  not  only  was  there  a  fence  to  separate  one  lot  from 
the  other,  but  there  were  privies  on  the  Broadway  lot  rising  to 
the  height  of  20  feet,  and  covering  all  but  5  feet  of  the  space 
opposite  the  yard  of  the  Reade-street  lot ;  this  20  feet  of  height 
precluded  the  idea  that  light  was  intended  to  be  derived  to  the 
Broadway  lot  from  the  lot  on  Reade-street ;  it  would  almost  as 
effectually  darken  the  cellars  and  first  stpry  and  part  of  the 
second  st€iiy  as  the  present  unfinished  building. 

The  counsel  for  the  plaintiff  did  not  state  whether  in  his  view 
Mr.  Gemmel  would  have  retained  this  privilege  as  belonging  to 
his  Broadway  lot  if  he  had  retained  that  lot  and  sold  the  Reade* 
street  lotcr  to  another  person ;  yet  if  from  the  construction  of  the 
building  that  privilege  had  become  part  of  the  Broadway  lot  so 
as  to  pass  by  a  simple  grant  or  lease  of  that  lot,  that  result 
would  seem  to  follow ;  and  it  is  probable  that  such  is  the  En- 
glish law  in  such  cases ;  and  that  the  right  does  not  depend  on 
which  is  first  sold  by  the  common  owner  of  the  two  lots.  Such 
is  the  opinion  of  Gale  and  Whatley  in  their  valuable  "  Treatise 
on  Easements."  They  say :  "  the  obligation  is  imposed  equal- 
ly on  the  grantee  and  the  grantor,"  (p.  60.)  They  add,  (p.  51,) 
that  "  the.  only  opposition  to  the  current  of  authority  that  this 
disposition  is  binding  equally  on  the  grantor  and  grantee  and  the 
parties  claiming  under  them  respectively,  is  a  dictum  of  Lord 
Holt  in  the  case  of  Tenant  v.  Goodwin,  as  reported  by  L.  Ray- 
mond," and  the  cases  quoted,  and  the  principles  stated  by  them 
seem  to  sustain  their  view  {see  lb.  p,  51  to  77.)  Such  was  the 
opinion  of  Twisden,  J.  in  Palmer  v.  Fletcher,  (1  Lev,  122,)  and 
the  decision  in  Riviere  v.  Bower^  (1  Ryan  4*  Moody,  24,) 
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wbere  the  landlord  recovered  against  his  tenant  for  obstmctiDg 
lights  of  a  house  adjoining  the  demised  premises  ;  sQch  also  is 
the  rule  in  the  analogous  cases  of  ways  of  necessity,  where  if 
the  grantor  sells  lands  surrounding  a  close  which  he  retains,  he 
retains  a  right  of  way  over  the  lands  sold,  {see  Gale  and  W.  as 
above,  and  p.  77,  4*^0  ^^^  same  rule  has  also  been  applied  to 
light  where  the  sales  of  both  lots  were  at  the  same  twie,  as  in 
Swansborongh  v.  Coventry,  (9  Bing.  306.) 

A  rule  thus  blindly  fettering  estates  without  any  written 
evidence  of  right,  and  equally  annoying  to  buyer  and  seller, 
should  not  be  adopted  here  unless  it  is  clearly  the  law  of  our 
own  state.  Justice  Bronson  showed  in  the  case  of  Parker  y. 
Foote  in  19  Wejid.  309,  that  the  English  law  as  to  lights  does 
not  apply  to  this  country ;  and  we  would  have  simply  referred 
to  that  decision,  but  that  it  was  truly  said  that  that  case  was 
also  decided  on  another  point ;  still  the  chief  justice  expressly 
concurred  with  him  on  that  point,  and  it  is  believed  that  that 
part  of  the  opinion  was  received  at  the  time  with  cordial  appro- 
bation by  the  public  and  the  bar.  Vice  Chr.  Sandford,  in  Banks 
V.  American  Tract  Society,  (4  Sandford^s  Ch.  JR.  465,)  admits 
that  such  '^  is  probably  to  be  deemed  the  decision  of  the  court," 
but  declined  expressing  an  opinion  whether  it  was  an  open 
question  or  not,  and  said  still  less  did  he  mean  to  intimate  a 
bias  either  way.  He  has  since  published  the  2d  vol.  of  the 
Superior  Court  Reports,  of  which  court  he  is  a  distinguished 
member,  and  without  expressing  any  dissent,  gives  the  decision 
of  that  court  in  the  case  of  Palmer  v.  Wetmorcj  and  states  the 
point  decided  to  be  that  a  landlord  who  owns  land  adjoining 
the  demised  premises  has  a  right  to  bijdld  on  such  land,  though 
he  may  thereby  obstruct  and  darken  the  windows  in  the  tene- 
ment demised  {p.  316.)  Authority  as  well  as  principle  show 
that  to  be  the  law  of  this  state. 

The  order  appealed  from  should  be  reversed  with  costs,  and 
tiie  injunction  be  dissolved. 

Bx>WARDs  J.  concurred. 

Sqiionds,  p.  J.  dissented.  Order  rsmmd. 


CuNTON  Special  Term,  February,  1851.    Bdnd^  jTusticie. 

"Allen  vs.  Stone. 

Where  a  person  commenced  a  suit  before  a  justice,  in  the  nam«  of  anoth^, 
pretending  to  be  the  assignee  of  a  claim  in  fbvor  of  the  latter  against  the 
defendant,  and  appeared  as  attorney  for  the  nominal  plaintiff,  on  the 
trial,  falsely  swearing  to  his  authority  to  do  so,  and  on  appeal  by  the  defend- 
ant, retained  an  attorney  to  appear  for  the  respondent,  and  afterwards  to 
defend  a  writ  of  error ;  Held  that  the  nominal  plaintiff  was  not  bound  by 
the  acts  of  the  attorney  until  after  he  had  notice  of  the  suit 

Denton  y.  Notfes,  (6  John.  296,)  overruled. 

Bat  wh<{re  process  is  served  upon  a  party,  and  there  is  an  appearance  by  .wl 
unauthorized  attorney,  the  party  will  not  be  relieved  if  the  attorney  la 
responsible. 

This  was  a  motion  by  Stone,  the  defendant  in  error,  ti>  Mt 
aside  an  execution  against  him,  issued  on  a  judgment  docketed 
in  October,  1850 ;  or  for  a  perpetual  stay  thereon. 

It  appeared  by  the  affidavits,  that  in  1845,  one  Chalmers, 
since  deceased,  who  had  before  then  been  employed  as  a  printer 
by  Stone,  in  Plattsburgh,  the  residence  of  Stone,  Chalmers  then 
residing  in  Whitehall,  the  residence  also  of  Allen,  got  some  one 
to  make  up  an  account  in  favor  of  Stone  against  Allen  for  ad* 
vertising  in  the  paper  of  the  former  the  hotel  of  the  latter,  pre- 
tending that  Stone  had  assigned  the  account  to  him.  He  then 
commenced  a  suit  against  Allen,  before  a  justice,  in  Whitehall, 
in  the  name  of  Stone,  on  that  account,  and  recovered  a  judg- 
ment Chalmers  appeared  before  the  justice  as  the  attorney  <^ 
Stone,  and  swore  to  his  authority  to  do  so.  But  this  was  shown 
by  his  own  admissions  to  be  false ;  he  stating  that  he  had  a 
difficulty  with  Allen  about  a  liquor  bill,  and  would  get  judgment 
against  him  if  he  could.  Allen  carried  the  cause  to  the  Wash- 
ington common  pleas.  Chalmers  retained  an  attorney,  and  the 
judgment  was  affirmed.  Allen,  in  April,  1847,  brought  error  to 
this  court,  and  Chalmers  retained  an  attorney  to  defend  the  writ  of 
error  also.  And  the  writ  of  error  was  set  aside  on  the  argu- 
ment, in  March,  1849,  and  execution  for  the  costs  issued ;  Chal- 
mers claiming  tiieaanooAt  theieof.    Sttt  this  court  vaidaied  (he 
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role  Betting  aside  the  ){^rit  of  error,  and  in  January,  1850,  the 
judgment  of  the  common  pleas  was  reversed  with  costs.  Stone 
was  informed  casually,  in  July,  1849,  by  two  of  his  neighbors, 
that  a  suit  was  pending  in  Washington  county  between  him  and 
Allen.  The  affidavits  of  Stone  and  Allen  were  somewhat  con- 
flicting on  the  point  of  previous  knowledge  on  the  part  of  Stone. 
In  September,  1849,  Allen  went  to  Plattsburgh  to  see  Stone, 
and  as  Stone  stated,  desired  him  to  pass  receipts  in  full  of  all 
accounts,  but  Stone  declined,  giving  as  a  reason  that  he  did  not 
know  the  purpose.  Allen  stated  that  he  offered  to  settle,  but 
that  Stone  said  he  would  go  to  Whitehall  to  see  his  lawyers. 
Stone  did  write  to  the  attorneys  at  Whitehall,  conducting  the 
suit  in  his  name,  and  inquired  about  the  matter,  and  received  an 
answer  that  the  suit  had  been  brought  by  Chalmers,  who  had 
retained'them,  they  supposing  Chalmers  the  owner  of  the  de- 
mand. The  brother-in-law  of  Chalmers  swore  to  the  admissions 
of  the  latter,  that  Stone  had  no  knowledge  of  the  suit.  It  was 
shown  that  the  attorneys  appearing  in  Stone's  name,  were  per- 
fectly responsible. 

P.  O.  Ellsworth,  for  the  motion. 

H,  Cfibsan,  contra. 

Hand,  J.  The  affidavits  of  the  parties  are  somewhat  conflict- 
ing as  to  the  time  when  Stone  first  knew  of  the  pendency  of  the 
suit ;  which  is,  no  doubt,  attributable  to  mere  forgetfulncss  on 
the  part  of  one  of  them.  Both  appear  to  be  very  candid,  and 
are  only  struggling  to  rid  themselves  of  a  burden  attempted  to  be 
cast  upon  one  of  them,  through  the  fraud  and  crime,  (judging 
from  the  affidavits,)  of  another  person.  One  affidavit  however, 
states  the  admission  of  both  Chalmers  and  Allen,  repeatedly, 
that  Stone  was  ignorant  of  the  existence  of  the  suit,  and  there- 
fore, as  a  matter  of  fact,  I  can  not  find  that  he  had  knowledge  of 
the  pendency  of  the  suit  until  about  the  1st  of  May,  1849.  Had 
he  moved  in  the  cause  after  that,  as  a  beneficial  party,  I  think 
he  would  have  been  considered  as  ratifying  the  past  acts  of  the 
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attorneys  on  record.  {Lawrence  v.  Taylor^  6  Hill^  113.  Pa- 
ley  on  Ageticy,  by  Dunlap,  324.  Benedict  v.  Smith,  10  Paige^ 
126.  2  flTt/Z,  175.  5  Id.  137.)  And  mere  silence,  having  knowl- 
edge, may  be  sufficient.  {Delafieldy,  Illinois,  2 Hill,  175.  And 
see  note  to  Dundas  v.  Dutens,  1  Ves.  jr.  201.  1  Barb.  Ch.  Pr. 
227.  Cameron  v.  Barker,  1  C.  ^  P.  268.)  Though  there 
must  be  knowledge.  (  Williams  v.  Read,  3  Mason,  408.)  But 
it  seems  that  Stone  was  informed  he  had  no  interest  in  the  suit, 
and  fearing  he  might,  in  some  way,  be  considered  as  adopting 
the  acts  of  the  attorneys,  did  not  interfere. 

There  can  be  little  doubt,  that  the  suit  was  commenced  by  one 
Chalmers,  who  falsely  pretended  to  be  the  assignee  of  a  real  or 
pretended  claim  in  favor  of  Stone  against  Allen ;  and  that  his 
pretensions  to  authority  to  appear  before  the  justice  for  the 
nominal  plaintiiT,  were  there  sustained  by  perjury.  If  that  be 
the  case,  it  is  similar  to  that  of  a  forged  power  of  attorney. 
That  in  ordinary  cases,  is  utterly  void  for  all  purposes.  By 
fraud,  sustained  by  his  own  oath,  he  deceived  the  parties,  the 
court  and  the  respectable  attorneys  whom  he  employed.  The 
cause  was  removed  by  Allen  to  the  court  of  common  pleas  by 
certiorari,  and  afterwards  to  this  court  by  writ  of  error.  But, 
as  he  was  struggling  to  defend  himself  throughout,  I  think  his 
rights,  substantially,  are  those  of  a  defendant.  It  has  been  said, 
that  on  a  writ  of  error,  the  recital  in  the  record,  that  A.  B.  ap- 
peared as  attorney,  is  evidence  of  that  fact.  (1  Wels.  H.  4* 
Gor.  note.)  [Perhaps  it  is  so,  prima  facie,  but  it  can  be  rebutted ; 
otherwise,  after  judgment,  there  could  never  be  any  inquiry  as 
to  that  fact. 

It  is  contended  that  the  appearance  of  Stone  by  attorney,  is 
sufficient  for  the  court,  and  not  a  subject  of  inquiry  on  the  part 
of  Allen.  There  are  some  cases,  which  seem  to  favor  that  po- 
sition. {Anon.  Salic.  86.  Anon.  Id.  88.  1  Keb.  89.  Godb. 
74.  Gray  v.  Gray,  2  Rollers  R.  63.  Denton  v.  Noyes,  6  John. 
296.  Stanhope  v.  Firman,  3  Bing.  N.  C.  301.  Harris  v. 
Gilbert,  9  Wend.  499.  McCullough  v.  Guetner,  1  Binn.  214.) 
This  rule,  however,  has  been  qualified,  where  the  attorney  is  in- 
solvent.   {Deiiton  V.  Noyes^    supra.    Harris  v.  Gilbert,  9 
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Wend.  499.  ilr/on.  1  Salk.  88.)  That  a  man's  rights  may  be 
affected,  and  he,  perhaps,  mined  by  the  act  of  an  attorney  whom 
he  never  employed,  and  may  never  have  known,  and  without  any 
notice  whatever,  is  a  position  that  must  be  sustained,  if  at  all, 
by  mere  force  of  authority.  It  has  no  foundation  in  reason  or 
justice,  is  intolerable  in  practice,  and  contrary  to  a  fundamental 
principle  that  every  man  should  have  a  day  in  court  before 
be  is  condemned.  It  also  violates  another  principle,  that  one 
can  not  act  for  another  without  authority  express  or  implied. 
And  it  is  pretty  difficult  to  see,  why  one  for  whom  the  attorney 
professes  to  act,  and  not  he  that  deals  with  the  pretended  agent, 
should  be  turned  over  to  the  latter  for  redress,  thereby  revers- 
ing the  ordinary  rule  in  such  cases.  By  what  reascming  can  a  sol- 
vent attorney  be  said  to  be  retained,  and  an  insolvent  one  not  ? 
His  solvency  has  nothing  to  do  with  the  fact  of  retainer.  And 
why  should  one  who  in  fact  has  never  been  in  court,  and  is  igno- 
rant of  the  very  existence  of  the  suit,  be  responsible,  as  against 
one  who  has  throughout  been  an  actual  party  litigant  ?  The 
case  of  Denton  v.  Noyes  was  that  of  a  defendant,  and  was  de- 
cided mostly  upon  the  dicta  of  Lord  Holt  in  two  short  anony- 
mous cases  in  Salkeld.  But  I  think  Mr.  J.  Van  Ness  showed 
the  defendant  was  entitled  to  relief,  and  it  has  always  been  con- 
sidered a  hard  case. 

Meacham  v.  Dudley^  (6  Wend  515,)  was  a  case  of  negligence 
of  an  attorney,  and  relief  was  granted.  Savage,  G.  J.  said,  the 
rule  was  hard,  as  laid  down  in  Denton  v.  Noyes,  And  this  ho 
substantially  repeated  in  Grazebrook  v.  McCreedie,  (9  Wend. 
487,)  where  the  defendants  were  partners.  Adams  v.  Cfilbertj 
(9  Wend.  499,)  is  very  briefly  reported,  and  seems  to  accord  with 
Denton  v.  Noyes.  The  defendants  were  applicants  for  relief  in 
those  three  cases,  and  the  opinions  were  delivered  by  C.  J.  Sav- 
age, and  the  rule  in  Denton  v.  Noyes,  somewhat  modified.  Un- 
til this  court  shall  see  fit  to  disregard  the  latter  case,  perhaps  in 
this  state,  at  least  so  far  as  mere  costs  are  concerned,  if  the  at- 
torney be  responsible,  a  party  defendant,  for  whom  he  has 
assumed  to  act,  must  look  to  him.  And  I  will  not  say  the  rule 
is  di&rent  in  chancery,  with  either  party.  ^Am.Ins.  Co.  v.  Oak- 
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ley,  9  Paige,  498.  TTi/^on  v.  Wilson,  1  /oc.  4*  TF.  457. 
Wade  V.  Stanley,  Id,  674.  Dundas  v.  Z>tt/^/w,  2  Fc^r.^r.  200.) 
Bat,  at  law,  the  rule  in  England  now  is,  that  if  the  party  has 
had  no  notice  of  the  suit  an  appearance  by  an  authorized  attor- 
ney is  void.  But  if  process  has  been  served  upon  him,  ho  will 
not  be  relieved  if  the  attorney  is  responsible.  {Bayley  v.  Buck- 
land,  1  Wels.  Hurl  ^  Gord.  1.  Diipen  v.  Keeling,  4  C.^  P. 
102.  Emerson  v.  Bnywn,  7  M,  ^  G.  476.  Doe  v.  Eyton,  3 
B.  4*  Ad,  785.  Robson  v.  Eatoii,  1  T,  R,  62.  Holker  v.  Par- 
ker, 7  Cranch,  436.  Crichfield  v.  Por/er?-,  3  fla/w.  i?.  518. 
And  see  Field  v.  Gibbs,  1  PeA  C.  C.  R.  158;  jRiicWe  v.  iJoocA, 
2Cyii/.i?.193;  HubbartY,  Philips,!^ M,ii^  W,'l02,  Camp- 
bell V.  Bristol,  19  TFend.  101.  And  see  note  to  Bayley  v. 
Buckland,  supra,  and  the  American  cases  there  cited.) 

In  Robson  v.  Eaton,  under  a  forged  power  of  attorney,  a  suit 
was  conducted  to  judgment,  which  the  defendant  paid,  and  this 
was  held  to  be  no  defence  to  a  second  suit.  In  Bayley  v.  Buck- 
land,  the  attorney  general  said  arguendo,  the  case  in  Salkeld  was 
loosely  reported ;  and  that ''  it  is  a  strange  doctrine  to  hold,  that 
the  party's  responsibility  will  depend  upon  the  solvency  or  in- 
solvency of  the  attorney.  The  rule  does  not  appear  to  be  found- 
ed upon  principle."  In  that  case,  without  service  of  process 
upon  the  defendant,  the  plaintiff  had  accepted  the  appearance 
of  an  unauthorized  attorney,  and  the  judgment  was  set  aside, 
with  costs.  In  Hubbart  v.  Philips,  the  proceedings  were  stay- 
ed, and  the  attorney  made  to  pay  costs,  on  the  motion  of  the  de- 
fendant, in  a  suit  brought  without  authority,  although  it  was 
objected  that  the  plaintiff,  only,  could  make  the  motion.  In 
Doe  V.  Perkifis,  (2  Chit,  R,  170,)  and  in  another  case  mentioned 
in  a  note,  {Id.  170,)  a  verdict  in  favor  of  the  plaintiff  was  set  aside 
fpr  want  of  authority.  From  the  remarks  of  counsel,  in  Hidf- 
bart  v.  Philips,  it  seems  these  motions  were  on  the  part  of  the 
plaintiff.  Thus  either  party  there  can  move  to  set  the  proceed- 
ings aside  and  that  the  attorney  pay  costs.  In  Campbell  v. 
JSristol,  (19  Wend,  101,)  there  had  been  judgment  agtiinst  the 
plaintiff  in  an  action  of  replevin  prosecuted  by  an  insolvent  attor- 
ney, and  of  which  the  plaintiff  had  no  knowledge  until  execu- 
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tion.  The  court  Bet  aside  the  execution,  and  granted  a  perpet- 
ual stay,  on  the  plaintiff  stipulating  not  to  bring  ai^y  action. 
This  condition  must  have  been  imposed  on  the  ground  of  the  in- 
validity of  the  proceedings,  and  accords  with  Robson  v.  EcUon. 

I  think  there  is  good  sense  and  justice  in  the  rule  that  where 
the  party  has  no  notice  wliatever  of  the  suit,  the  proceedings  do 
not  bind  him.  Attorneys  are  such  persons  as  take  upon  them 
the  charge  of  the  business  of  other  men,  by  whom  they  are  re- 
tained. ( Terms  of  the  Law,  6,  b.)  And  for  a  time  a  party 
could  not  appear  by  attorney,  but  afterwards  was  allowed  to  do 
BO  by  statute,  upon  an  express  authority  which  should  have  ap- 
peared on  the  record.  (9  Vin.  653.)  And  they  were  considered 
officers  of  the  court.  Now,  upon  admission,  very  few,  even  take 
the  oath  to  support  the  constitution. 

Stone  must  pay  the  costs  of  Allen,  accruing  after  the 
1st  of  May  1849,  with  costs  of  this  motion  ;  and  upon  so  doing, 
there  must  be  a  perpetual  stay  of  the  execution. 

Ordered  accordingly. 

Note.  This  order  was  affirmed  on  appeal,  at  the  Saratoga  general  term,  in 
January,  1852 ;  Willard,  P.  J.,  Hand,  Cady  and  C.  L.  AUen,  justices. 


St.  Lawrence  Special  Term,  Feb.  1851.    Hand,  Justice. 

In  the  matter  of  Peter  C.  Turner  and  others. 

A  fkther  conveyed  to  two  troatees  a  fkrm,  for  the  consideration  of  one  doUar, 
and  to  insure  to  his  son,  P.  C.  T.,  a  reputable  support  and  maintcnanco 
during  his  natural  life,  and  provision  for  any  children  ho  might  have  in 
lawful  wedlock  at  his  death,  in  trust,  to  receive  the  rents  and  profits,  and 
apply  them  to  the  use  of  P.  0.  T.  during  his  natural  life.  But  instead  of 
leasing  the  property,  the  trustees  were  allowed,  by  the  deed,  to  suffer  and 
permit  P.  0.  T.  to  reside  upon  and  cultivate  the  premises,  and  use  the  pro- 
ceeds and  profits  arising  Oom  the  cultivation,  for  his  maintenance,  support 
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«  and  profit.  And  on  the  son's  death  the  trustees  were  to  convey  to  his 
children  lawAiUy  begotten,  if  any,  in  equal  shares  as  tenants  in  common; 
and  if  he  died  without  leaving  lawful  issue,  then  to  reconvey  to  the 
grantor,  in  fee ;  and  if  he  died  before  the  son,  the  son  being  without  issue, 
then  the  father  might  by  his  will  direct  and  appoint  in  what  manner  the 
trustees  should  convey  the  same.  The  deed  also  provided  for  the  death  of 
the  trustees,  and  contained  a  covenant  by  them,  to  and  with  the  father,  and 
to  and  with  the  son,  well  and  faithfully  to  execute  the  trust,  and  to  convey 
tlie  trust  property  according  to  the  provisions  of  the  deed.  And  if  any  con- 
tingency happened,  not  provided  for,  the  deed  'clothed  the  chancellor  with 
power  to  make  all  decrees  necessary  to  carry  the  purposes  of  the  trust  into 
■  execution.  Jffdd  that  tbe  court  had  no  power,  upon  the  petition  of  the 
grantor,  the  cestui  pie  trust,  and  the  trustees,  to  order  the  property  to  be 
said — although  a  state  of  facts  was  shown  from  which  it  appeared  that  a  sale 
would  be  advantageous  to  the  cestui  que  trust — inasmuch  as  a  sale  would 
be  contrary  to  the  provisions  of  the  grant,  and  because  the  remaindermen 
were  uncertain  and  could  not  yet  be  ascertained. 
H  seems  that  even  in  a  case  of  personal  estate  thus  situated,  the  ftmd  would  not 
be  applicable  to  maintenance ;  the  rule  being  that  where  there  is  any  valid 
limitation  over,  however  contingent,  maintenance  can  not  be  allowed,  unless 
provided  for  in  the  grant  or  will  by  which  the  fiind  is  created. 

This  was  a  petition  for  an  order  to  sell  real  estate,  held  in 
trust ;  and  partly,  for  the  benefit  of  infants.  The  petition 
showed  that  Duncan  Turner  retired  from  mercantile  business 
in  1830,  and  took  possession  of  a  farm  in  the  county  of  St. 
Laiinrence,  which  the  petitioners  desired  to  sell,  and  that 
could  be  sold  for  $6000.  In  1836  he  established  his  sons, 
Peter  G.  Turner  and  another  in  mercantile  business  in  Ogdens- 
burgh,  with  a  capital  of  $10,000.  Peter,  haying  bought 
out  his  brother,  became  intemperate,  and  in  1840,  embar- 
rassed, upon  which  Duncan  closed  up  the  business  and  paid 
his  debts,  advancing  some  of  his  own  money  for  that  purpose. 
Peter  promised  to  reform  his  habits,  and  in  the  summer  of 
1841  Duncan  placed  him  upon  the  farm,  which  was  then  in 
good  repair,  well  stocked  and  furnished  with  farming  utensils. 
Peter  became  temperate  and  so  continued  two  or  three  years, 
when  he  relapsed  into  his  former  habits,  and  to  a  degree  that 
somewhat  impaired  his  faculties,  and  so  remained.  In  1844  or 
1845  he  married  a  domestic,  havihg  no  property,  and  there  was 
issue  two  sons,  one  four  and  the  other  two  years  of  age,  of  this 
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marriage.  The  stock  and  fanning  utensils  were  all  gone,  the 
mansion  house  in  a  minous  state  of  dilapidation,  the  property 
could  not  he  rented  for  more  than  ahout  $150,  and  two  years 
income  would  be  required  to  put  the  premises  in  a4Bituation  to 
he  productive,  and  Peter  had  become  incapable  of  managing  his 
affairs  to  advantage,  or  of  supporting  his  family  from  the  farm, 
and  was  getting  destitute  of  most  of  the  comforts  and  conven- 
iences of  life.  Duncan  Turner  was  an  aged  man,  and  had  five 
other  children,  to  whom  all  he  had  given,  or  could  give,  respect- 
ively, would  not  be  half  as  much  as  he  had  already  expended  for 
Peter,  including  this  property,  and  was  unable  to  assist  him  any 
more. 

On  the  20th  of  September,  1841,  Duncan  Turner  conveyed  to 
Bishop  Perkins  and  James  G.  Hopkins,  Esquires,  this  farm  fof 
the  consideration  of  $1,  "  and  to  insure  to  my  son  Peter  C. 
Turner  a  reputable  support  and  maintenance  during  his  natural 
life,  and  provision  for  any  children  he  may  have  in  lawful  wed- 
lock at  his  death."  The  deed  contained  the  usual  habendum 
clause,  including  the  rents,  issues  and  profits ;  in  trust  to  re- 
ceive the  rents  and  profits  and  apply  them  to  the  use  of  Peter 
during  his  natural  life.  But  instead  of  leasing  the  property 
they  were  allowed  to  suffer  and  permit  Peter  to  reside  upon 
and  cultivate  the  premises,  and  use  the  proceeds  and  profits 
arising  from  the  cultivation,  for  his  maintenance,  support  and 
profit.  And  on  Peter's  death  they  were  to  convey  to  his  children, 
lawfully  begotten,  if  any,  in  equal  shares,  as  tenants  in  com- 
mon, and  if  he  died  without  leaving  lawful  issue,  then  to  rccon- 
vey  to  Duncan  in  fee ;  and  if  he  died  before  Peter,  the  latter 
without  issue,  then  Duncan  might,  by  his  will,  direct  and  ap- 
point in  what  manner  the  trustees  should  convey  the  same.  The 
deed  also  provided  for  the  death  of  the  trustees ;  contained  a 
covenant  to  and  with  Duncan,  and  to  and  with  Peter,  well  and 
faithfully  to  execute  the  trust  and  convey  the  same  according  to 
the  provisions  of  the  deed ;  and  if  any  contingency  happened, 
not  provided  for,  it  clothed  the  chancellor  with  power  to  make 
all  decrees  necessary  to  carry  the  purposes  of  the  trust  into 
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execution.     The  deed  was  executed  by  D.  Turner  and  the 
trustees. 

The  petition  prayed  that  guardians  might  be  appointed  to 
protect  the  reversionary  interest  of  the  children,  and  that  they, 
Vfith  the  petitioners  and  Peter,  might  sell  the  farm,  and  invest 
the  proceeds  under  the  direction  of  the  court.  There  was  also 
a  prayer  for  general  relief.  The  petition  was  signed  and  veri- 
fied by  Duncan  Turner  and  the  trustees.  Peter  G.  Turner, 
also,  in  a  short  petition  annexed,  stated  that  he  was  unable  to 
obtain  his  support  from  the  farm,  and  joined  in  the  application 
for  a  sale. 

J5.  Perkins^  for  the  petition. 

Hand,  J.  The  petition  makes  out  a  strong  case,  and  if  the 
court  has  power  to  grant  the  relief,  I  have  no  doubt  to  do  so 
would  be  advantageous  to  all  that  are  now  interested  in  this 
trust.  The  state  of  the  property  and  the  situation  of  his  son 
and  of  his  son's  family  have,  it  is  to  be  feared,  in  a  great  meas* 
ure  frustrated  the  kind  intentions  and  the  liberality  of  this 
venerable  and  excellent  parent. 

It  is  clear  from  the  petition  that  the  income  would  bo  greatly 
increased  by  a  sale,  and,  in  the  language  of  an  eminent  chan- 
cellor in  a  similar  case,  ''  I  wish  very  well  to  the  application  if 
I  can  find  a  principle  upon  which  it  can  rest."  But,  notwith- 
standing some  early  decisions,  it  seems  clear  that  this  property 
can  not  be  sold.  In  the  first  place,  it  would  be  against  the  pro- 
visions of  the  grant.  The  power  to  sell  the  real  estate  of  an 
in&nt  depends  upon  statute.  (Rogers  v.  Dill^  6  Hill^  415,  and 
the  cases  there  died.  2  R.  S,  194, 6, 5§  170, 175, 176.  Garm- 
stone  V.  Oauntj  9  Lond.  Jur.  78.)(a)  And  the  statute  declares 
"no  real  estate  or  term  for  years  shall  be  sold,  leased  or  dis- 
-'POsed  of  in  any  manner  against  the  provisions  of  any  last  will, 
or  of  any  conveyance  by  which  such  estate  or  term  was  devised 
or  granted  to  such  infant."    (2  R.  S.  195,  §  176.)    In  one  of 

(a)  This  case  {GamnsUme  v.  Gaunt)  is  also  reported  in  1  Coayer*$  Rep,  tTt* 


556  OASES  IN  LAW  A^^)  EQUITY  [Feb.  IT 


In  the  matter  of  Turner. 


the  cases  cited  by  Nelson,  C.  J.  in  Rogers  v.  Dill,  the  counsel 
finally  admitted  there  was  no  relief  except  by  an  application  to 
parliament.  {Russell  v.  Russell,  1  Mollay,  527.)  Now  the 
power  is  given  by  statute,  with  the  above  exception.  This  re- 
striction was  intended  to  carry  out  the  will  of  the  donor,  which 
in  some  cases  of  personal  estate  has  been  strangely  disregarded, 
{Barton  v.  Chrant,  1  Vern,  255.  In  the  matter  of  England,  1- 
Russ  ^  My.  499.  Hill  on  Trustees,  398,)  and  to  an  extent  to 
jeopard  the  whole  fund,  even  where  it  was  given  over  after  a 
life  estate.    {In  the  matter  ofBostwick,  4  John.  Ch.  Rep.  100.) 

As  the  donor  in  this  case  joins  in  the  petition,  this  can 
hardly  be  said  to  be  contrary  to  his  present  wishes;  and  it 
might  therefore  be  insisted  that  the  case  is  not  within  the 
spirit,  though  within  the  letter  of  the  statute.  Particularly  as 
the  property  is  to  be  reconveyed  to  him,  if  Peter  dies  first, 
without  issue ;  and  if  Peter  survives  him  and  then  dies  without 
issue,  it  is  to  be  conveyed  in  the  manner  the  donor  shall  direct 
and  appoint  by  his  will.  These  events  are  now  quite  improb^ 
able ;  but  if  it  were  otherwise,  not  having  reserved  the  power  to 
alter  the  disposition,  his  will,  as  expressed  in  the  deed  creating 
the  trust,  must  be  our  guide. 

But  another  insuperable  objection  renders  it  unnecessary  to 
inquire  into  the  nature  of  Duncan  Turner's  rights  during  the 
life  of  Peter.  {See  Jackson  v.  Robins,  16  John.  537 ;  Jackson 
T.  Edwards,  22  We7id.  498;  S.  C.  7  Paige,  386;  Hoy  v. 
Master,  6  Sim.  568;  Bradford  v.  Street,  16  Ves.  135 ;  Reid 
V.  Shergold,  10  Id.  370  ;  Bradley  v.  Westcott,  13  Id.  445 ;  1 
R.  S.  783  to  735.)  If  he  were  to  confirm  a  sale  by  publishing 
his  will  making  an  appointment  agreeable  to  that  sale,  still, 
that  from  its  very  nature  is  revocable  and  ambulatory.  (4  KenPs 
Com.  336.) 

In  the  principal  case  there  may  be  other  children  hereafter 
bom,  who  may,  in  case  of  the  death  of  the  two  now  living, 
be  entitled  to  a  conveyance  of  the  whole  estate  on  the  decease 
of  Peter  Turner.  {See  remarks  of  Bro7tson,  J.  in  Champlin 
V.  Haight,  7  HUl,  246.)  But  were  there  no  restraint  imposed 
by  the  statute,  there  could  be  no  sale,  as  the  person  finally  en- 
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titled  to  the  estate  can  not  yet  be  ascertained.  Were  it  certain 
that  Peter  would  leave  issue,  him  surviving,  it  seems  that,  even 
in  cases  of  personal  estate,  the  difficulty  would  not  be  removed. 
Some  of  the  old  cases  were  decided  the  other  way.  Indeed,  in 
one  case,  the  will  gave  the  property  first  for  life,  and  then  to 
the  use  of  the  children  of  a  daughter,  "  then  bom  or  thereafter 
to  be  bom,"  as  tenants  in  common,  and  their  respective  heirs 
forever,  with  a  direction  for  an  accumulation ;  and  the  vice 
chancellor  said,  "  the  children  bom  and  to  be  bom  have  a  com- 
mon interest,  and  therefore  the  increase  of  the  fund  is  in  this 
case  applicable  to  maintenance."  {Haley  v.  Bannister,  4 
Madd.  280.)  He  must  have  considered  it  sufficient  that  the 
estate  belonged  to  a  class,  whether  all  were  yet  in  esse  or  not. 
But  I  understand  the  mle  now  to  be,  both  here  and  in  England, 
that  where  there  is  any  valid  limitation  over,  however  contin- 
gent, maintenance  can  not  be  allowed  unless  provided  for  in  the 
grant  or  will.  Where  the  fund  is  given  absolutely  to  a  class 
of  infants,  with  right  of  survivorship — that  is,  where  all  have 
an  equal  chance  of  surviving,  and  a  present  interest — an  allow- 
ance may  be  made.  If  those  not  in  esse  may  take ;  as  if  to 
children  born  and  hereafter  to  be  born ;  or  to  children,  and  in 
case  of  the  death  of  any  before  21,  to  the  issue  of  the  latter ; 
or  if  limited  over  to  strangers,  maintenance  will  be  denied. 
{Errat  v.  Barlow,  14  Ves.  202.  In  re  Davison,  6  Paige,  136. 
In  re  Ryder,  11  Id.  185.  Errington  v.  Chapman,  12  Ves, 
20.  Kebble,  Ex  parte,  11  Id,  604.  Fairman  v.  Green,  10 
Id,  45.  Turner  v.  Turner,  4  Sim.  430.)  If  the  gift  be  over 
to  strangers,  who  consent,  that  difficulty  will  be  obviated.  In 
these  cases  of  maintenance  to  which  I  have  referred,  there  was 
no  attempt  to  sell  real  estate,  but  the  principle  applies  with  full 
force.  The  declaration  that  the  object  is  to  insure  a  reputable 
support  and  maintenance  to  Peter  0.  Tumer,  &c.  can  not  affect 
or  alter  the  other  plain  provisions  of  the  grant. 

Motion  denied. 
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Hubbard,  Justices. 

Hyland  vs.  Stafford,  adm'r  of  Loomis. 

Where  the  purchaser  of  mortgaged  premises  at  a  foreclosure  sale  is  the  per- 
sonal representative  of  the  mortgagee,  and  has  actual  notice  that  the  mort- 
gage was  usurious,  he  can  not  claim  the  protection  of  a  bona  fide  purchaser, 
and  will  acquire  no  other  or  better  title  to  the  mortgaged  premises  than  the 
mortgagee  himself  would  obtain,  on  becoming  the  purchaser. 

Where  a  mortgage  is  usurious,  the  rights  and  claims  of  the  mortgagor,  and 
those  claiming  under  him,  will  not  be  affected  by  a  sale  of  the  premises  un- 
der a  statute  foreclosure ;  and  the  purchaser  will  acquire  no  title  whatever, 
which  can  avail  him,  either  to  protect  his  entry  upon  the  premises  or  to 
enable  him  to  attack  the  possession  of  a  third  person. 

And  a  person  taking  a  conveyance  of  the  premises  fh>m  the  purchaser  at  the 
foreclosure  sale  will  obtain  no  valid  title  which  can  be  set  up  as  a  defense 
to  an  action  of  trespass,  by  the  mortgagor  j  it  being  a  principle  well  estab- 
lished that  a  derivative  title  can  not  be  better  than  the  primitive. 

Where,  at  the  time  of  taking  such  a  conveyance,  the  premises  are  in  the  actual 
possession  of  the  mortgagor,  this  is  sufficient  constructive  notice  of  a  defect 
in  the  title  of  the  grantor,  to  put  the  grantee  upon  inquiiy,  U  seems, 

A  statutory  foreclosure  of  a  usurious  mortgage,  and  a  sale  of  the  mortgaged 
premises,  followed  by  a  subsequent  sale  thereof  to  a  third  person  for  a  val- 
uable consideration,  without  notice  of  the  usury,  will  not  convey  a  valid  title 
to  the  land,  or  estop  the  mortgagor  fh>m  alledging  usury  in  the  mortgage. 

And  in  an  action  of  trespass,  by  the  mortgagor,  against  the  second  purchaser, 
for  entering  upon  the  land,  it  is  erroneous  for  the  judge  to  charge  that  the 
defendant  has  a  perfect  title  to  the  mortgaged  premises,  and  a  right  to  enter 
thereon,  unless  he  had,  before  or  at  the  time  of  his  purchase,  notice  of  the 
usurious  character  of  the  mortgage,  and  that  the  plaintiff  is  bound  to  prove 
such  notice. 

This  was  an  action  of  trespass  quare  dausum  f regit,  tried 
before  Pratt,  justice,  at  the  Oneida  circuit.  The  defendant, 
Loomis  interposed  a  plea  of  title  to  the  locus  in  quo,  and  on  the 
trial,  the  plainti£f  proved  possession  of  the  premises  in  himself 
for  a  number  of  years,  and  the  entry  by  the  defendant,  Loomis, 
and  the  commission  by  him  of  the  trespasses  complained  of.  The 
defendant  then  gave  in  evidence.  1.  A  mortgage  upon  an  undivided 
fourth  of  the  premises  from  the  plaintiff  to  one  Peter  Mur- 
tough  then  deceased.    2d.  Letters  of  administration  upon  the 
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estate  of  Peter  Murtough  to  John  Murtough.  8d.  Affidavits  of 
the  advertisement  and  sale  of  the  premises  hy  \irtue  of  the 
power  in  the  mortgage,  nnder  the  statute,  and  the  purchase 
thereof,  upon  such  sale,  hy  the  administrator  of  the  mortgagee. 
The  affidavits  showed  that  the  notice  of  the  sale  had  been  posted 
on  the  door  of  the  court  house  in  Rome,  but  did  not  show  that 
that  was  the  court  house  nearest  the  premises.  That  it  was  so 
was  proved  by  the  defendant  aliunde,  under  objection  on  the  part 
of  the  plaintiff.  4.  A  conveyance  of  the  premises  by  the  adminis- 
trator, to  E.  A.  Wetmore,  and  by  the  latter  to  the  defendant. 
The  plaintiff  proved  that  the  mortgage  was  usurious,  and  that 
the  purchaser  at  the  mortgage  sale,  and  his  grantee,  Mr.  Wet- 
more,  had,  prior  to  their  respective  purchases,  actual  notice  of 
the  usury.  The  mortgage  sale  was  on  the  5th  of  March,  1842, 
and  the  deed  to  the  defendant  was  in  September  thereafter. 
The  defendant  or  his  grantors  were  never  in  the  actual  possession 
of  the  premises.  The  judge  charged  the  jury  that  the  defendant 
had  shown  a  perfect  title  to  the  mortgaged  premises,  and  a  right 
to  enter  thereon,  unless  he  had  before  or  at  the  time  of  his  pur- 
chase notice  of  the  usurious  character  of  the  mortgage,  and  that  it 
was  for  the  plaintiff  to  prove  such  notice.  To  this  charge  the 
plaintiff's  counsel  excepted,  and  the  jury  rendered  a  verdict  for 
the  defendant.  The  defendant  Loomis  died  after  the  trial,  and  his 
administrator  was  substituted  as  defendant  in  his  place,  and 
now  moved  for  a  new  trial,  on  a  cases. 

T.  Jenkins,  for  the  plaintiff. 

C  P.  Kirklandy  for  the  defendant. 

By  the  Court,  Allen  J.  John  Murtough,  the  purchaser  at 
the  sale,  upon  the  foreclosure  of  the  mortgage,  acquired  no 
other  or  better  title  to  the  mortgaged  premises  than  the  mort- 
gagee himself  would  have  acquired  had  he  been  living.  1.  He 
was  the  personal  representative  of  the  mortgagee,  and  could  not 
for  that  reason  claim  the  protection  of  a  bona  fide  purchaser, 
&C.    2d.  He  had  actual  notice  of  the  usurious  character  of  the 
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mortgage.  The  mortgage  being  usurious,  he  acquired  no  title 
whatever  which  could  avail  him,  either  to  protect  his  entry  upon 
the  premises,  or  to  enable  him  to  attack  the  possession  of  a 
third  person.  The  rights  and  claims  of  the  mortgagee,  and  those 
claiming  under  him,  were  not  affected  by  that  law.  {Jackson  v. 
Dominickj  14  John.  435.)  Wetmore  took  a  conveyance  of  the 
premises  from  Murtough,  with  full  notice  of  the  invalidity  oi 
the  title  of  his  grantor.     His  title  was  therefore  defective. 

The  plaintiff,  by  reason  of  his  possession  of  the  locus  in  quo^ 
was  entitled  to  recover,  unless  the  defendant  showed  a  legal 
title  in  himself  sufficient  to  support  an  action  of  ejectment  at  his 
suit.  (1  Ch.  PI  202,  538.  Hyatt  v.  Wood^A:  John.  150.)  The 
title  of  the  defendant's  grantor  would  not  have  operated  as  a 
shield  to  him ;  and  it  is  a  principle  well  established,  that  the 
derivative  title  is  no  better  than  the  primitive.  Qui  non  kabet 
Ule  non  dat,  (1  Shep.  Touch.  243.  1  Prest.  Abr.  244.  Jack- 
son V.  Dominickj  supra.)  The  defendant,  by  his  purchase  from 
Wetmore,  only  succeeded  to  his  rights,  which  in  this  case  would 
not  have  justified  the  forcible  entry  upon  the  premises,  for  which 
this  action  is  brought ;  and  unless  the  statute  regulating  the 
foreclosure  of  mortgages  by  advertisement  and  sale  of  the  mort- 
gaged premises  has  altered  the  rule  of  the  common  law  in  this 
respect,  the  justice  erred,  in  his  instructions  to  the  jury,  that  if 
the  defendant  was  a  bona  fide  purchaser  of  the  premises,  after 
the  statute  foreclosure,  for  a  valuable  consideration  and  without 
notice  of  the  usury,  his  title  was  valid  and  was  a  defense  to  the 
action.  The  statute  against  usury  makes  no  exceptions  in  favor 
of  bona  fide  purchasers  or  innocent  holders  of  securities  or  prop- 
erty. (1  R.  S.  772,  §  5.  Opinion  of  Gridley,  V.  C.  in  Holmes 
V.  WUliamSy  10  Paige,  328,  and  authorities  cited.)  But  it  is 
contended  that  the  statute  under  which  the  foreclosure  and  sale 
were  made,  and  the  subsequent  sale  by  the  purchaser,  to  the  de- 
fendant, for  a  valuable  consideration,  without  notice  of  the  usury, 
conveyed  a  valid  title  to  the  premises  and  estop  the  plaintiff  from 
alledging  usury  in  the  mortgage.  That  statute,  after  prescrib- 
ing the  cases  in  which  a  sale  of  mortgaged  premises  may  be 
had,  and  the  mode  and  manner  of  such  sale,  provides  (2  JR.  S. 
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546,  i  8,)  that  ''every  sale,  pursuant  to  a  poioer  as  aforesaid^ 
and  conducted  as  herein  prescribed^  made  to  a  purchaser  in 
good  faith,  shall  be  equivalent  to  a  foreclosure  and  sale  under 
the  decree  of  a  court  of  equity,  so  far  only  as  to  be  an  entire  bar 
of  all  claim  or  equity  of  redemption  of  the  mortgagor,  his  heirs 
and  representatives,  and  of  all  persons  claiming  under  him  or 
them,  by  virtue  of  any  title  subsequent  to  such  mortgage."  This 
act  was  intended  as  a  substantial  re-enactment  of  a  former  stat- 
ute upon  the  same  subject,  which  received  a  construction  in 
Jackson  v.  Henry,  (10  John.  R.  195,)  recognized  in  Jackson  v. 
Dominick,  and  if  a  title  is  brought  within  the  protection  of  the 
statute,  then  according  to  the  cases  cited,  it  is  immaterial 
whether  the  mortgage  and  power  of  sale,  under  and  in  pursu- 
ance of  which  the  sale  was  made,  were  valid  or  invalid ;  the 
rights  of  the  mortgagor,  as  well  to  redeem  as  to  contest  the  va- 
lidity of  the  mortgage  and  power,  if  they  are  apparently  valid, 
is  barred.  Is  the  defendant  within  the  provisions  and  entitled 
to  the  benefit  of  the  statute  ? 

I.  The  sale  which  is  to  bar  the  claim  of  the  mortgagee  must 
be  ''  pursuant  to  a  power  contained  in  the  mortgage."  In  this 
case  the  sale  ^^ pursuant  to  the  power"  was  to  Murtough,  and 
did  not  bar  the  claim  of  the  plainti£f.  The  sale  from  Wetmore 
to  the  defendant,  was  not  a  sale  pursuant  to  the  power,  or  in  any 
respect  as  the  attorney  of  the  plaintiff.  It  was  not  the  right  of 
the  plaintiff,  as  mortgagor  and  owner  of  the  equity  of  redemp- 
tion that  was  sold  or  proposed  to  be  conveyed.  It  was  the  right 
and  title  of  Wetmore  claiming  to  own  in  fee,  but  who,  in  fact 
had  no  title. 

II.  The  sale  which  is  to  be  ''  equivalent  to  a  foreclosure  and 
sale  under  the  decree  of  a  court  of  equity,"  is  to  be  ^A«  sale  pre- 
scribed in  the  act,"  and  condttcted  as  therein  prescribed.    And 

UL  It,  that  is  the  sale  in  pursuance  of  the  power,  and  con- 
ducted as  in  the  act  prescribed,  is  to  be  to  ''  a  purchaser  in  good 
faUhP 

All  these  requisites  must  concur  in  the  statutory  sale,  which 
is  the  efficient  act  equivalent  to  a  sale  under  a  decree  of  a  court 
of  equity.    But  in  this  case  it  is  sought  to  make  another  and  a 
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subsequent  sale  and  conveyance,  having  none  of  the  elements 
which  give  character  and  effect  to  the  statutory  sale,  equally 
efficacious  with  it.  The  statute  evidently  contemplates  and  in- 
tends to  provide  that  the  claims  of  the  mortgagor  and  those 
claiming  under  him^  shall  be  barred,  if  at  all,  at  the  time  and  by 
means  of  the  sale  under  the  mortgage,  and  if  not,  that  no  subse- 
quent act  of  the  purchaser  can  give  validity  to  that  which  was 
inefficient  to  work  a  change  of  the  title  at  the  time  it  was  accom- 
plished. It  is  a  statutory  bar  upon  which  the  defendant  relies, 
and  he  must  bring  himself  within  its  terms,  which  we  think  he 
has  failed  to  do,  and  that  his  title  was  invalid,  notwithstanding 
the  want  of  actual  notice  of  the  usury  in  the  mortgage. 

If  this  view  is  right  then  the  mortgagor  can  protect  himself, 
and  have  the  full  benefit  of  the  act  to  prevent  usury,  by  attend- 
ing at  the  public  sale  and  giving  notice  of  the  usurious  charac- 
ter of  the  mortgage  and  thus  preventing  the  possibility  of  a  sale 
to  a  purchaser  in  good  faith,  whose  equities  will  be  greater  than 
his  own.  But,  if  the  construotion  contended  for  by  the  defend- 
ant is  correct,  there  is  no  way  in  which  the  mortgagor  can  avail 
himself  of  the  usury,  except  by  filing  his  bill  to  set  aside  and 
cancel  the  mortgage  before  the  sale,  and  in  that  case  prior  to  the 
act  of  1887,  he  would  have  been  compelled  to  bring  into  court 
the  full  amount  of  principal  and  interest  actually  due,  which 
was  not  contemplated  by  the  act  to  prohibit  the  taking  of  usury, 
or  the  act  regulating  the  foreclosure  of  mortgages. 

There  is  no  danger  of  a  serious  derangement  of  the  titles  to 
real  estate  held  under  the  foreclosures  of  mortgages,  in  the  view 
now  taken  of  the  statutes.  If  the  mortgagee  or  other  person 
with  notice,  or  whose  title,  for  any  reason,  is  not  protected,  be- 
comes the  purchaser  at  the  mortgage  sale  and  shall  not  be.  in 
the  actual  possession  of  the  premises  when  he  shall  undertake 
to  convey  them  to  an  innocent  purchaser,  the  want  of  that  pos- 
session, especially  if  the  premises  are  actually  occupied  by  a 
third  person,  will  be  constructive  notice  of  some  defect  in  the 
title,  and  sufficient  to  put  the  purchaser  upon  inquiry.-  And  if 
the  purchaser  at  the  mortgage  sale  has  acquired  the  possession 
of  the  premises  by  a  judgment  of  a  court  of  competent  jurisdic- 
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tion,  or  by  the  assent  of  the  mortgagor,  and  has,  when  thus  in 
possession,  transferred  the  title  to  a  bona  fide  purchaser,  the 
mortgagor  would  be  estopped  from  alledging  the  invalidity  of 
the  mortgage  title  by  reason  of  usury  in  its  inception. 

The  defendant  relies  upon  the  case  of  Jacksoti  v.  Henry,  (10 
John,  195,)  to  sustain  his  position.  But  in  that  case  the  prem- 
ises were  sold  upon  the  foreclosure  to  Robert  R.  Henry,  a 
stranger  to  the  mortgage,  who  some  weeks  afterwards  conveyed 
the  premises  to  John  Y.  Henry  the  defendant,  who  was  the  as- 
signee of  the  mortgage  at  the  time  of  the  foreclosure  and  with- 
out any  notice  of  the  usury.  And  the  decision  is  put  upon  the 
ground  that  Henry  was  a  bona  fide  purchaser  and  strictly  with- 
in the  protection  of  the  statute.  See  comments  of  Van  Ness,  J. 
upon  this  case  in  Jackson  v.  Dominick,  (14  John.  441 ;)  per 
Cowen,  J.  in  Cameron  v.  Irwin,  (5  Hill,  272.)  And  see  Wood 
V.  Colvin,  (2  Id,  566.)  If  John  V.  Henry,  the  assignee  of  the 
mortgage,  had  been  the  purchaser  at  the  sale,  it  is  possible  but 
by  no  means  certain  to  my  mind,  that  his  title  then  acquired 
would  not  have  been  protected  under  the  statute.  It  is  true  his 
character  of  bona  fide  assignee  of  the  mortgage,  without  notice 
of  the  usury,  would  not  have  made  it  a  valid  instrument  in  his 
hands,  but  at  the  foreclosure  sale  he  had  the  same  rights  that 
every  other  person  had,  and  the  same  equities,  as  well  as  legal 
duties  and  liabilities,  attach  to  those  rights.  Had  he  become 
the  purchaser  he  would  have  been  literally  a  bona  fide  purchaser 
of  the  mortgaged  premises,  at  a  sale  in  which  he  acted  as  the 
attorney  of  the  mortgagee,  and  had  the  same  right  to  bid  as  any 
other  person,  and  might  have  been  a  bona  fide  purchaser  of  the 
premises.  {See  Jackson  v.  Packard,  6  Wend.  415 ;  Jackson  v. 
'Tuttle,9  Cowen,  28S.) 

The  question  of  the  efiect  of  the  actual  possession  of  the 
premises  by  the  plaintiff,  at  the  time  of  the  purchase  by  the  de- 
fendant, as  constijictive  notice  of  the  defect  in  the  title  of  Wet- 
more,  was  discussed  upon  the  argument,  but  I  do  not  think  it 
necessary  to  decide  it  at  this  time,,  in  the  view  we  take  of  the 
other  questions  in  the  case,  and  also  for  these  reasons :  1.  Wet^ 
more  having  no  title  could  transfer  none  to  the  defendant.    He 
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had  no  apparent  right  to  the  premises,  aside  from  his  paper 
title,  acquired  hy  any  act,  assent,  default  or  omission  of  the 
plaintiff,  which  at  law  or  in  equity  should  estop  the  latter  from 
disputing  his  rights.  2.  It  is  not  a  question  as  to  the  equities 
of  the  parties.  The  legal  title  is  the  only  thing  in  dispute.  8. 
The  title  of  a  purchaser  for  a  valuable  consideration  without  no- 
tice is  a  shield  to  defend  the  possession  of  the  purchaser,  not  a 
Bword  to  attack  the  possession  of  others.  (2  Sug.  on  Vendors^ 
808.  Beekman  v.  Frost,  18  John.  643.  8  Ves.  225.)  My  im- 
pression however,  is  that  the  actual  possession  of  Hyland  was 
sufficient  to  put  the  defendant  upon  inquiry.  Hyland  and  Wet- 
more  were  not  in  fact  tenants  in  common,  for  the  reason  that 
Wetmore  had  no  title  to  the  premises  and  had  never  been  in  the 
jftctual  possession  of  any  part  thereof,  and  the  plaintiff  in  posses- 
sion had  never  recognized  his  right  to  the  possession  or  to  the 
premises.  {Jackson  v.  Rowe^  4  Rtiss,  514.)  Tenancy  in  com- 
mon exists  only  when  there  is  a  unity  of  possession,  and  must 
.exist  in  fact  before  the  legal  consequences  of  that  relation  can 
follow.  (2  Black.  Com.  191.)  But  if  they  were  in  fact  tenants 
in  common,  then  it  by  no  means  follows  that  Loomis  did  not  take 
the  title  of  the  tenant  out  of  actual  possession,  subject  to  all 
the  equities  existing  in  favor  of  the  party  in  actual  possession. 
(Story* s  Eq.  Jar.  J  400.  Per  Lord  Loughborough  in  Taylor 
v.  Shibbert,  2  Ves.  440.    Davies  v.  Davidson,  16  Id.  249.) 

Two  questions  were  made  upon  the  argument,  as  to  the  valid- 
ity of  the  mortgage  sale,  which,  in  the  view  I  have  taken  of  the 
^ftse,  need  not  be  decided  upon  the  motion,  and  which  will  there- 
fore be  but  briefly  alluded  to.  It  was  insisted  in  behalf  of  the 
phdntiffs,  1.  That  the  sale  was  void,  for  the  reason  that  it  did 
not  appear  that  the  premises  were  sold  in  parcels,  in  pursuance 
^  the  statute.  (2  H.  S.  546,  i  6.)  This  objection  appears  to  be 
Wtenable  for  two  reasons.  (1.)  It  was  not  taken  at  the  trial ; 
and  (2.)  It  does  not  appear  that  the  mortgaged  premises  con- 
sist of  "  distinct  farms,  tracts  or  lots,"  and  were  described  in 
ti^  mortgage  as  such.  On  the  contrary  the  inference  is  rathw 
tiftt  they  composed  but  one  farm.  The  undivided  fourth  of  the 
f  ntire  premises  was  mortgaged  as  an  undivided  interest  in  aa 
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entire  farm  or  tract,  and  not  of  two  or  more  tracts  or  farm^ 
2.  The  counsel  for  the  plaintiff  insisted  that  the  affidavit  of  the 
posting  of  the  notice  of  sale  should  have  shown  that  it  was 
posted  upon  the  door  of  the  court  house  nearest  the  mortgaged 
premises,  (2  R.  S.  545,  i  3,  sub.  2,  aiid  §  10,)  and  that  this  fact 
could  not  be  established  aliunde.  But  I  am  of  the  opinion  that 
the  affidavit  was  sufficient.  Reasonable  certainty,  and  a  sub- 
stantial compliance  with  the  statute,  is  all  that  is  required. 
The  affidavit  disclosed  upon  the  door  of  which  court  house  the 
notice  was  posted ;  and  the  maxim  id  cerium  est  quod  cerium 
reddi  poiesi  would  help  out  the  affidavit  and  enable  the  party  to 
show  by  proof  aliunde  that  the  notice  was  posted  upon  the  door 
of  the  proper  court  house.  It  is  by  no  means  certain  that  aa 
affidavit  stating  that  the  court  house  upon  the  door  of  which 
the  notice  was  posted  was  the  nearest  to  the  mortgaged  premises, 
would  be  presumptive  evidence  of  that  fact,  within  the  act, 
(2  R.  8. 647,  §  12.)  The  statute  contemplates  affidavits,  only  of 
the  acts  of  the  parties,  and  is  designed  to  perpetuate  the  evi- 
dence of  those  acts  ;  but  I  do  not  imderstand  it  as  going  further, 
and  authorizing  the  proof  of  other  facts  by  those  affidavits,  or 
dispensing  with  the  common  law  proof  of  other  facts.  The  rec- 
ords show  when  the  notice  was  posted ;  and  any  one  interested 
can  easily  ascertain  whether  the  requirements  of  the  statute 
have  been  complied  with.  This  was  the  design  of  the  act,  and 
I  think  it  was  well  complied  with. 

But  upon  the  main  ground  that  the  judge  erred  in  his  charge 
to  the  jury,  as  to  the  necessity  of  notice  to  Loomis  of  the  usury 
IB  the  mortgage,  a  new  trial  must  be  granted ;  costs  to  abide  the 
event. 

New  trial  granted. 
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Jefferson  General  Term,  July,  1850.      Chridley,  Allen^ 
'  mtgi  ^^  Hubbard,  Justices. 

Dunham  vs.  Dodge  and  others. 

Partial  payments,  made  upon  a  joint  and  several  promissory  note,  by  one  of 
the  makers,  before  the  statute  of  limitations  has  barred  an  action  upon  it, 
will  not  revive  the  debt,  against  the  other  parties  to  the  note. 

Action  upon  a  joint  and  several  promissory  note,  against  the 
makers.  The  defense  was  the  statute  of  limitations.  The  plain- 
tiff, to  take  the  case  out  of  the  statute,  proved  partial  payments 
made  within  six  years,  by  one  of  the  makers.  The  judge  before 
whom  the  cause  was  tried,  held  that  such  payments  did  not  re- 
vive the  debt  against  the  other  parties  to  the  note,  and  the  plain- 
tiff excepted  to  such  decision.  Judgment  was  entered  for  the 
defendants,  and  the  plaintiff  appealed. 

C  M,  Brosnan,  for  the  plaintiff. 

B.  D.  Noxon,  for  the  defendants. 

By  the  Court,  Allen,  J.  The  plaintiff  in  this  action  relies 
upon  payments  by  one  of  several  makers  of  a  promissory  note, 
made  before  the  statute  of  limitations  had  barred  an  action 
upon  it,  to  take  the  case  out  of  the  statute,  as  to  all  the  makers,- 
and  to  continue  the  joint  liability  of  all  for  six  years  from  the 
time  of  making  the  last  of  such  payments. 

Before  the  decision  of  Van  Keuren  v.  Parmalee,  (2  Corns. 
523,)  it  would  have  been  considered  very  well  settled,  upon  au- 
thority, that  such  payments  did  operate  to  prevent  the  statute 
of  limitations  from  attaching  to  the  demand ;  that  by  the  joint 
contract  there  was  a  unity  of  interest  by  which  a  qua^  agency 
was  created  between  the  contractors,  so  that  the  admission  or 
promise  of  one  would  have  bound  all.  ( Whitcovnb  v.  Whiting, 
Doug.  652.  Patterson  v.  Choate,  1  Wend.  441.  Hamnum  v. 
Hunily,  4  Cowen,  493.  Johnson  v.  Beardslee,  15  John.  3.  6 
John  Ch.  291.  Sigourney  v.  Dowry,  14  Pick.  887.  Perham 
V.  Raynol,  2  Bing.  806.     Burleiglh  v.  Stott,  8  B.  ^  C.  86. 
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Pease  v.  Hirst,  10  Id.  122.  Wpatt  v.  Hodson,  8  Bing.  809. 
Frye  v.  Beecher,  4  PicA:.  882.  //i^?i^  v.  Bingham,  2  /rf.  681. 
WAi/c  v./fa«,  3  Id,  291.  Chatmell  v.  Ditchburn,  5  Afee.  4* 
We^*.  494.  (rri^/t  v.  .4«A6y,  2  Car.  ^  K.  139.  Reiz;  v. 
Pettct,  1  ild.  4*  El.  196.  Greenleaf  v.  Qwmcy,  3  Fair/.  /?. 
11.  Pi&e  V.  Warren,  15  Maine  Rep,  393.  Joslyn  v.  Smith, 
18  Fcrwi.  iic/>.  356.  Bound  v.  Laihrop,  4  Coww.  jRcp.  83. 
Austin  V.  Bostwick,  9  /d.  502.  Shelton  v.  Cocke,  3  Munf, 
191.     JSaite  V.  FttZ/^,  1  McCord,  541.     2  Bay,  638.) 

While  the  decision  of  FanKet^ren  v.  Parmalee  does  not  decide 
the  precise  point  presented  by  the  case  before  us,  it  inyolved 
principles  which  were  necessarily  decided  and  which  have 
an  important  bearing,  if  not  a  controlling  influence,  upon  the 
decision  of  this  cause.  The  judge  who  pronounced  the  opin- 
ion of  the  court  in  that  case  refers  to  the  distinctions  sup- 
posed to  exist  between  that  case  and  this,  but  does  not  pro- 
fess to  lay  much  stress  upon  them.  He  did  not  however  un- 
dertake to  decide  whether  there  were  or  were  not  distinctions 
between  the  two  cases  which  would  influence  the  decision,  and 
bring  them  within  diflFerent  rules.  His  argument  was  address- 
ed to  the  settlement  of  general  principles  and  the  application 
of  those  principles  to  the  case  then  under  consideration,  and  he 
designedly  left  the  question  open  as  to  what  other  cases  these 
principles  should  govern,  and  what  facts  and  circumstances 
would  operate  to  place  a  case,  in  other  respects  similar  to  that 
decided,  without  the  rule  then  established.  But  the  court  in 
that  case,  as  the  court  of  last  resort  in  the  state,  reversed  a  se- 
ries of  decisions  of  the  courts  of  this  and  other  states  and  of 
England,  and  established  as  the  law  of  this  state  principles  in- 
consistent with  many  of  the  cases  which  have  been  followed  by 
our  courts  as  law,  and  have  in  some  respects  made  the  law  more 
self-consistent.  They  have  adopted,  to  a  great  extent,  the  views 
of  Mr.  Justice  Story,  as  expressed  in  Bell  v.  Morrison,  (1 
Peters,  361.)  which  the  supreme  court  of  this  state,  acting  upon 
the  principle  of  stare  decisis  had  not  considered  it  proper  to  do, 
{Dean  v.  Hewit,  5  Wend.  267.)  The  cases  cited  above,  in 
which  it  has  been  held  that  the  promise  of  one*  joint  debtor 
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Tras  sufBcient  to  take  a  case  out  of  the  statute  of  Iimitati(w0 
and  revive  or  continue  the  debt  as  against  all,  have  followed 
the  decision  of  Whitcomb  v.  Whiting,  and  have  merely  applied 
the  principle  of  that  case  to  cases  substantially  the  same  or 
supposed  to  be  so,  and  only  differing  in  circumstances.  They 
have  depended  upon  the  personal  agency  of  one  to  do  an  act  to 
bind  the  other  debtors,  growing  out  of  the  joinder  in  the  con- 
tract and  unity  of  interest.  The  leading  case  was  decided  at 
a  time  when  the  statute  of  limitations  was  looked  upon  with 
disfavor  by  the  courts,  and  when  any  acknowledgment,  even  the 
slightest,  of  the  existence  of  a  debt,  was  sufiScient  to  deprive 
the  party  of  the  benefit  of  the  statute,  although  the  acknowl* 
edgment  was  made  under  circumstances  showing  that  the  debtor 
did  not  intend  to  recognize  or  admit  an  existing  intention  or 
liability  to  pay.  ( Truman  v.  Fenton,  Cowp.  548.  Bryan  v. 
Houseman,  4  Eastj  599.  Lawrence  v.  WorraU,  Peak^s  Co.  93. 
Rucker  v.  Harvey,  4  East,  604,  n.  a.  Clark  v.  BradshaWy 
8  Esp.  155.)  The  courts  were  willing  to  lay  hold  of  any  cir- 
cumstance which  tended  to  show  the  existence  of  a  demand  or 
that  a  demand  once  existing  had  not  been  paid,  to  take  the  case 
out  of  the  statute ;  and  hence  perhaps,  they  were  the  more 
ready  to  imply  an  agency  which  would  not  have  been  implied 
for  any  other  purpose  or  under  any  other  circumstances,  and 
bind  one  person  by  the  acts  of  another  whom  he  never  designed 
to  constitute  his  agent  for  any  purpose,  and  to  hold  that  a^  par- 
tial payment  by  one,  as  it  negatived  to  some  extent,  the  pre- 
sumption of  a  prior  payment  of  the  debt,  was  evidence  agaihst 
all,  that  the  debt  had  not  been  paid  and  was  an  existing  liability. 
The  statute  was  treated  as  raising  a  presumption  of  payment, 
and  that  presumption  being  rebutted,  the  statute  was  treated  as 
no  bar.  The  early  cases  in  England  upon  this  subject,  have  not 
been  generally  followed  in  this  country,  and  are  no  longer  con- 
sidered as  law  in  that  country ;  but  the  statute  of  limitations 
has  been  treated  not  as  merely  raising  a  presumption  of 
payment  but  as  a  statute  of  repose,  and  it  has  been  held  that  a 
circumstance  or  expression  from  which  a  probable  or  possible 
inference  could  be  drawn,  of  the  acknowledgment  of  a  debt| 
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was  not  BufiScient  to  orercome  a  defense  under  it.  {Sands  v. 
Gelston,  15  John.  511.  Wetsell  v.  Bussard,  11  Wheat,  S09. 
Bangs  y.  ^o//,  2  Pid:.  368.)  It  is  now  held  that  there  must  be 
Ttfi  express  promise,  or  a  clear  recognition  of  the  present  exist- 
ence of  the  demand,  from  which  a  promise  may  be  implied. 
{Stafford  r.  RichardsoTt,  15  Wend,  302.)  There  must  be  an 
admission 'that  there  is  a  subsisting  debt  which  the  debtor  is 
willing  to  pay.  It  needs  no  authority  to  proye  that  an  admis- 
sion, to  be  operatiye,  must  be  made  by  the  party  to  be  affected, 
or  by  an  authorized  agent. 

It  is  substantially  a  new  contract  upon  which  the  action  is 
brought  when  it  is  sought  to  be  sustained  by  eyidence  of  a  new 
promise,  when,  but  for  such  new  promise,  it  would  haye  been 
barred  by  the  statute  of  limitations.  {Chreen  y.  Crane,  2  Ld. 
Raym.  1101.  Bell  v.  Munson,  supra.  Thampsoti  y.  Peters, 
12  Wheat,  566.  Dean  y.  Hewit,  supra.  Tompkins  y.  Brown, 
1  Den.  247.)  The  only  question,  then,  is  whether  the  joint 
contract  creates  an  agency  in  one  of  seyeral  joint  debtors,  to 
continue  a  debt,  or  reyiye  a  debt  already  barred,  against  all,  and 
preyent  the  statute  of  limitations  from  attaching  by  a  new 
promise,  express  or  implied ;  or,  in  other  words,  whether  such 
joint  debtor  is  authorized,  in  yirtue  of  his  relation  to  the  parties, 
to  make  such  new  contract  which  shall  bind  them  all.  The 
cases  in  England  and  in  this  state  prior  to  Van  Keuren  y. 
Parmaiee,  haye  followed  the  case  of  Whitcomb  y.  Whiting,  and 
held  that  such  agency  did  exist.  But  the  decisions  were  made 
without  adyerting  to  the  fact  that  the  decision  of  Whitcomb  v. 
Whiting,  while  it  was  perhaps  not  inconsistent  with  the  principles 
upon  which  the  courts  proceeded  at  the  time  it  was  pronounced, 
as  to  the  construction  to  be  put  upon,  and  the  effect  to  be  giyen 
to,  the  statute  of  limitations,  was  inconsistent  with  the  more 
modem  decisions  under  the  statute,  and  with  the  case  of  Ghreen 
y.  Crane  and  other  authorities  to  the  same  effect.  The  dedsion  • 
of  the  court  in  Van  Keuren  y.  Parmaiee,  without  reference  to 
the  reasoning  of  the  judge  by  whom  the  opinion  was  deliyered, 
necessarily  decides  or  recognizes  as  law,  1st  That  the  action  is 
substantially,  although  not  in  form,  upon  the  new  promise,  and 
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that  sneh  promise  is  not  a  mere  eontiniiation  of  the  original 
promise,  bat  a  new  oontract  springing  out  of  and  supported  by 
the  original  oonrideration.  2d.  That  to  continue  or  rerive  the 
debt,  there  must  be  an  express  promise  to  pay,  or  an  acknowledg- 
ment of  the  existence  of  the  debt,  with  the  admission  or  recog- 
nition of  an  existing  liability  to  pay  it,  from  which  a  promise  to 
pay  may  be  inferred.  8d.  That  such  acknowledgment  or 
promise  to  take  a  debt  out  of  a  statute,  must  be  made  by  the 
party  to  be  charged,  or  by  some  person  authorized  by  law ;  and 
4th.  That  there  is  no  mutual  agency  between  joint  debtors,  by 
reason  of  the  joint  contract,  which  will  authoriase  one  to  act  for 
and  to  bind  the  others  in  a  manner  to  vary  or  extend  their 
Mability.  These  questions,  with  the  exception,  perhaps,  of  the 
first,  were  directly  involved  in  the  case,  and  necessarily  decided, 
and  the  decision  of  the  court  was  unanimous.  Do  ^e  points  in 
which  this  case  differs  from  that  decided  by  the  court  of  appeals 
take  it  without  the  principles  decided  and  without  the  operation 
€f  the  statute  of  limitations  ?  I  think  not.  First.  One  point 
of  difference  is  that  in  this  case  partial  payments,  and  not  a 
promise  <nr  naked  acknowledgment  of  the  existence  of  the  deb^ 
are  relied  upon  to  take  the  case  out  of  the  statute.  But  partial 
payments  are  only  available  as  facts  from  which  an  admission 
t£  the  existence  of  the  entire  debt  and  a  present  liability  to  pay, 
may  be  inferred.  As  a  fact  by  itself,  a  payment  only  neoes- 
Barily  proves  the  existence  of  a  debt  to  the  amount  paid,  but 
from  that  fact  courts  and  juries  have  inferred  a  promise  to  pay 
flie  residue.  In  some  cases  it  is  said  to  be  an  unequivocal  ad- 
mission of  the  existence  of  the  debt,  and  in  the  case  of  the  pay- 
ment of  money  as  interest,  it  would  be  such  an  admission  in 
respect  to  the  principal  sum.  Again,  it  is  said  to  be  a  more 
reliable  circumstance  than  a  naked  promise ;  and  the  reason 
jUBsigned  is  that  it  is  a  deliberate  act,  less  liable  to  miscon- 
struction and  misstatement  than  a  verbal  acknowledgment.  So 
be  it.  It  is  nevertheless,  only  reliable  as  evidence  of  a  promise 
or  from  which  a  promise  may  be  implied.  Any  other  evidence 
which  establishes  such  promise  would  be  equally  efficacious,  and 
laost  assuredly  a  deliberate  written   acknowledgment  of  ih% 
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Qodflteiiee  of  a  debt,  and  a  promise  to  pay,  is  of  as  high  a  ehar- 
aeter  as  evidence  ot  a  partial  payment,  to  defeat  the  statute 
of  limitations.  In  either  case  the  question  is  as  to  Hie  weight 
to  be  given  to  evidence ;  and  if  a  new  promise  is  satisfactorily 
proved  in  either  method  the  debt  is  revived,  and  without  a 
promise,  express  or  implied,  it  is  not  revived.  The  question 
still  recurs,  who  is  authorized  to  make  such  promise  1  If  one 
jcixkt  debtor  could  bind  his  co-debtc^rs  to  a  new  contract  by  im- 
plication, ae  by  a  payment  of  a  part  of  a  debt  for  which  they 
were  jointly  liable,  he  could  do  it  directly  by  an  express  co^- 
tract  The  law  will  hardly  be  charged  with  the  inconsistency 
of  authorizing  th%ti  to  be  done  indirectly  which  can  not  be  done 
diipactly.  If  one  debtor  could  bind  his  co-debtors  by  an  uncon- 
ditional promise,  he  could  by  a  conditional  promise ;  and  a  man 
nnght  find  himself  a  pajrty  to  a  contract  to  the  conditions  of 
which  he  would  be  a  stranger.  Second:  Another  fact  reUed 
upon  to  distinguish  this  case  from  Van  Keuren  v.  ParmaUe^  is 
that  the  payments  were  made  before  the  statute  of  limitati<ms 
bad  attached  to  the  debt  and  while  the  liability  of  all  confessedly 
existed.  In  some  cases  in  Massachusetts  this,  as  well  as  the 
&ct  that  the  revival  or  continuance  of  the  debt  was  affected  by 
payments  from  which  a  promise  was  implied,  rather  than  by 
express  promises,  were  commented  upon  by  the  court  as  im- 
portant points.  But  I  do  not  understand  that  the  cases  were 
decided  upon  the  ground  that  these  circumstances  really  intro- 
duced a  new  element,  or  brought  the  cases  within  a  different  prin- 
ciple. The  d^isions,  in  truth,  were  based  upon  the  authority  of  the 
decisions  of  the  English  courts  and  prior  decisions  in  the  courts 
of  that  state.  That  a  promise  made  while  the  statute  of  limi- 
tations is  running,  is  to  be  construed  and  acted  upon  in  the  same 
manner  as  if  made  after  the  statute  has  attached,  is  decided  in 
Dean  v.  Hevntt^  and  Tompkins  v.  Brawn,  (supra.)  If  the 
promise  is  conditional,  the  condition  must  be  performed  befi>re 
the  liability  attaches,  so  as  to  authorize  an  action.  It  does  not, 
as  a  recognition  of  the  existence  of  the  debt,  revive  it  abso- 
lutely, from  the  time  of  the  conditional  promise.  And  in  princi- 
ple, I  see  not  why  a  promise  made  before  the  statute  has  attaohe4 
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to  a  debt  should  be  obligatory  when  made  b  j  one  of  seyeral  joint 
debtors,  when  it  would  not  be  obligatory  if  made  after  the  action^ 
was  barred.  The  statute  operates  npon  the  remedy.  The  debt 
always  exists.  An  action  brought  after  the  lapse  of  six  years, 
upon  a  simple  contract,  must  be  upon  the  new  promise, 
whether  the  promise  was  before  or  after  the  lapse  of  six  years, 
express  or  implied,  absolute  or  conditional.  The  same  authority 
is  required  to  make  the  promise  before  as  after  the  six  years  have 
elapsed.  Can  it  be  said  that  one  of  several  debtors  can,  on  the 
last  day  of  the  sixth  year,  by  a  payment  small  or  large,  or  by  a 
new  promise,  either  express  or  implied,  so  affect  the  rights  of  his 
co-debtors,  as  to  continue  their  liability  for  another  period  of  six 
years,  without  their  knowledge  or  assent  or  any  authority  from 
them,  save  that  to  be  implied  from  the  fact  that  they  are  at  the 
time  jointly  liable  upon  the  same  contract,  and  yet,  that  on  the 
rery  next  day,  without  any  act  of  the  parties,  such  authority 
ceased  to  exist  ?  If  so,  I  am  unable  to  discover  upon  what 
principle.  And  may  the  debt  be  thus  revived  from  six  years  to 
six  years  through  all  time  ?  or  if  not,  what  limit  is  put  to  the  au- 
thority ?  If  an  agency  is  created  it  continues  until  revoked. 
The  decision  of  Van  Keuren  v.  Parnudee,  is  upon  the  ground 
that  no  agency  ever  existed,  not  that  an  agency  once  existing 
had  been  revoked.  The  debt  in  this  case  is  joint  and  several. 
The  several  liability  of  the  party  making  the  payments  is 
doubtless  continued  by  his  own  acts,  but  as  against  the  others 
I  can  not,  without  disregarding  Van  Keuren  v.  Parmalee,  or 
drawing  distinctions  for  which  I  can  find  no  reason,  come  to 
any  conclusion,  other  than  that  the  action  is  barred  by  the  stat- 
ute. {See  also  Lewis  v.  Woodtcarthj  2  Caines,  512.)  In  the 
latter  case  it.  was  held  that  one  of  two  joint  contractors  could 
not  be  deprived  of  a  defense  by  the  admission  of  the  other ;  that 
one  had  not  power  to  increase  or  extend  the  liability  of  the 
other  beyond  the  terms  of  the  contract.  To  hold  that  one  joint 
debtor  could  by  his  acts  deprive  his  co-debtor  of  a  defense  under 
the  statute  of  limitations,  and  could  revive  and  extend  his  lia- 
bility by  a  new  contract,  would  be  directly  inconsistent  with  the 
principles  decided  in  that  case.    Judgment  must  be  affirmed. 
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Combs  and  Shvte  vs.  Bateman. 

Under  the  code,  the  assignee  of  a  chose  in  action  Is  the  proper  party  to  bring 
an  action  thereon,  if  he  is  the  party  in  interest,  and  entitled  to  the  money 
due  upon  the  same. 

Where  a  person  who  is  directly  interested  in  fkvor  of  the  plaintiff  in  a  cause,  is 
called  and  examined  as  a  witness,  by  the  defendant,  the  objection  to  his 
competency  is  thereby  waived,  and  he  is  made  a  witness  generally  in  the 
cause. 

£.  agreed  by  parol  with  B.  to  exchange  a  span  of  horses  for  two  yoke  of  oxen 
of  the  latter,  worth  $80  each,  and  B.*s  note  for  $20.  The  property,  thongh 
of  a  greater  value  than  $60,  was  not  exchanged,  nor  any  delivery  made.  In 
an  action  against  B.  upon  the  note,  hdd  that  the  agreement  was  within  the 
statute  of  fhiuds,  and  that  the  only  consideration  for  the  promise  of  B.  be- 
ing the  agreement  of  E.  to  exchange  his  horses  for  the  oxen  of  B.,  such 
promise  was  without  consideration  and  void,  and  that  no  action  could  be 
sustained  thereon. 

Bdd  also,  that  the  giving  of  his  own  note,  by  B.,  was  not  a  payment  of  a  part 
of  the  purchase  money,  within  the  statute  of  fhiuds. 

Otherwise,  it  seems,  where  the  note  of  a  third  person  is  agreed  to  be  taken  in 
satis&ction  of  a  debt. 

This  action  was  commenced  in  a  justice's  court  upon  a  note 
for  ^20,  payable  in  oats,  to  George  Ehle  or  bearer,  and  trans- 
ferred to  the  plaintiffs  after  due ;  the  payee  (Ehle)  agreeing  to 
put  the  note  in  judgment,  or  in  default  thereof  to  pay  the  plain- 
tiffs $15.  The  defendant  insisted  that  the  suit  should  have 
been  brought  in  the  name  of  Ehle  as  the  party  in  interest. 
Ehle  was  improved  as  a  witness  for  the  defendant,  and  after 
examination  and  cross-examination  was  recalled  to  new  matter 
by  the  plaintiffs,  under  objection  by  the  defendant.  It  was 
proved  that  the  note  was  given  under  the  following  circum- 
stances :  Ehle  agreed  with  the  defendant  to  exchange  a  span  of 
horses  for  two  yoke  of  oxen  worth  $80  each,  and  a  note  for  $20 
payable  in  oats.  The  agreement  was  made  in  the  morning,  but 
the  property  was  not  exchanged  or  any  delivery  made ;  but  the 
defendant  gave  the  note  and  was  to  drive  his  oxen  to  the  house 
of  Ehle  and  make  the  exchange  for  the  horses  the  same  after- 
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noon.  He  did  not  do  so,  and  afterwards  Ehle  tendered  to  him 
the  horses  and  demanded  the  oxen,  but  the  defendant  refused 
to  perform  the  contract,  and  now  insisted  that  the  contract  was 
void  hj  the  statute  of  frauds,  and  the  note  therefore  given 
without  consideration.  The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff,  upon  which  judgment  was  rendered,  which  was 
affirmed  by  the  Madison  county  court,  and  from  the  latter  judg- 
ment the  defendant  appealed  to  this  court. 

W.  E.  Lansings  for  the  appellant. 

W.  J,  H&ugh^  for  the  respondent 

By  the  Court,  Allen,  J.  Upon  the  evidence  the  plaiatifs 
were  the  proper  parties  to  bring  the  action.  They  were  the 
parties  in  interest  and  entitled  to  the  recovery.  Ehle  was  a 
mere  guarantor.  ( Code,  §  111.)  Neither  was  there  any  error  in 
permitting  the  plaintiffs  to  re-examine  Ehle  after  he  had  heva 
improved  as  a  witness  by  the  defendant.  He  was  clearly  inter- 
ested in  the  event  of  the  action,  and  unless  made  competent  by 
{  898  of  the  code  could  not  have  been  called  by  the  plaintiffs,  in 
whose  favor  he  was  interested.  But  the  defendant,  by  calling 
him  as  a  witness,  waived  the  objection,  and  made  him  a  witness 
generally  in  the  cause.  (Varick  v.  Jackson,  2  Wend.  166. 
Fulton  Bank  v.  Stafford,  Id.  483.)  The  evidence  that  Ehle 
had  the  day  before  the  consummation  of  the  contract,  and  daring 
the  pendency  of  the  negotiation,  told  the  defendant  of  the  ail- 
ments of  the  horses,  was  properly  admitted  by  the  justice.  It 
disproved  the  fraud  and  negatived  the  concealment  of  the  de- 
fects complained  of.  {Murray  v.  Bethune,  1  Wend.  191.) 
The  only  remaining  question  is  as  to  the  validity  of  the  under- 
taking upon  which  the  action  is  brought.  The  only  considers* 
tion  for  the  promise  is  the  agreement  of  the  payee  to  exchange 
his  horses  for  the  two  yoke  of  oxen  of  the  defendant,  and  if 
that  agreement  is  void  by  the  statute  of  frauds  the  promise  is 
without  consideration  and  void.  The  property  was  of  a  greater 
value  than  fifty  dollars,  and  the  agreement  is  therefore  within 
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Hhe  statute  requiring  a  note  or  memorandum  thereof  in  writing, 
cubecribed  by  the  parties  to  be  charged  thereby,  unless  the 
purchaser  has  accepted  and  received  the  property,  or  at  the 
time  has  paid  some  part  of  the  purchase  money.  (2  R.  S,  1S6, 
i  S.)  The  contract  was  not  reduced  to  writing.  Neither  waa 
the  property  or  any  part  of  it  delivered,  and  the  ^y  question 
is  whether  the  giving  the  note  in  question  was  a  payment  of  a 
part  of  the  purchase  money,  within  the  statute.  The  delivery 
of  a  bill  of  exchange  or  promissory  note  on  account  or  in  pay- 
ment of  the  price  of  goods  sold  under  a  parol  contract,  is  said, 
in  some  of  the  elementary  works,  to  take  a  case  out  of  the 
statute.  {Chit,  an  Cmt.  897.  10  P^ersd.  Ah.  128,  note.) 
Chitty  adds  as  a  reason,  that  such  instrument  amounts  to  pay- 
ment, till  dishonored,  and  cites  Chitty  an  Bills,  1th  ed.  97  ;  Id. 
8th  ed.  80,  note  v.  84.  This  doubtless  refers  to  a  bill  of  ex- 
change or  promissory  note  of  a  third  person,  and  not  of  the 
purchaser.  The  delivery  of  the  note  of  the  purchaser  can  in 
no  sense  be  said  to  be  a  payment.  It  may  suspend  the  right 
of  action  of  the  seller,  for  the  purchase  money,  until  the  matu- 
rity of  the  note,  but  the  absolute  liability  of  the  purchaser 
remains.  Not  so,  however,  in  all  cases  of  the  delivery  of  the 
obligation  of  a  third  person.  That,  when  agreed  to  be  taken 
in  satisfaction,  is  an  absolute  payment,  and  in  all  cases  the 
purchaser's  liability  is  contingent.  {Breed  v.  Cof^,  15  JbAn. 
241.  Porter  v.  Talcott,  1  Cawm,  369.  WhUbeck  v.  Van 
Ness,  11  John.  409.  Story  on  Prom.  Notes,  §  104,  and  cases 
cited.  Butler  v.  Haight,  8  Wend.  535.)  All  that  was  done 
in  this  case  was  that  the  parties  respectively  promised  to  per- 
form the  agreement  which  they  made.  It  is  true  that  the  de- 
fendant put  one  part  of  his  undertaking,  viz.  his  promise  to 
))ay  twenty  dollars  in  oats  at  a  future  day,  in  writing.  That 
promise,  if  made  upon  good  consideration,  was  good  without  the 
writing,  and  without  consideration  the  written  promise  can  not 
be  upheld.  So  it  is  still  but  the  promise  of  the  defendant. 
There  is  no  payment,  and  the  contract  to  deliver  the  property 
which  was  the  subject  of  the  exchange,  and  was  of  greater  value 
than  fifty  dollars,  was  not  reduced  to  writing  and  signed  by  the 
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parties.  It  was  all  an  entire  contract,  and  the  fact  that  one 
part  of  it  was  in  writing  does  not  aid  the  plaintiff.  That  part 
required  by  statute  to  be  in  writing  was  not  so  evidenced. 
{Mechelen  v.  Wcdlace,  7  Ad.  4*  JB.  49.  Harvey  v.  Graham^ 
5  Id.  61.)  The  consideration  of  the  agreement  to  pay  the 
twenty  dollars  in  oats  was  the  undertaking  of  the  plaintiff  to 
sell  and  deliver  his  horses,  and  that  was  void,  not  being  in  writ- 
ing. There  was  therefore  no  consideration  for  the  defendant's 
promise,  and  judgment  should  have  been  given  for  him.  (  Walker 
V.  Nussei/j  16  Mee,  ^  Wels.  802.  Archer  v.  Zeh,  5  HUl,  200, 
and  opinion  of  Cowen,  J.  pp.  203,  204.)  The  judgment  of  the 
county  court  and  of  the  justice  must  be  reversed. 


Same  Term.     Before  the  same  Justices. 

Schroeppel  and  Soule  vs.  Corning. 

Where,  npon  the  making  of  a  loan  of  money,  it  was  agreed  between  the  parties 
that  for  a  portion  of  the  amount  loaned  the  lender  should  receive  bonds  and 
mortgages  against  third  persons,  and  in  pursuance  of  such  agreement  the 
borrower  assigned  and  delivered  to  the  lender,  absolutely,  and  in  payment 
of  the  loan,  pro  tarUo,  certain  bonds  and  mortgages  executed  by  other  per- 
sons ;  Held  that  to  the  extent  of  the  bonds  and  mortgages  thus  assigned, 
the  contract  WMexecuted^  and  was  no  longer  executory. 

Where  bonds  and  mortgages  against  third  persons  are  transferred  and  deliv- 
ered to  the  lender,  by  the  borrower,  in  payment  and  satisfaction  of  a  usuri- 
ous debt,  or  in  execution  and  discharge  of  a  usurious  contract,  no  action  can 
be  maintained  by  the  borrower,  to  recover  the  excess  of  usury  alledged  to 
have  been  paid  by  him,  unless  it  is  brought  within  one  year  after  such 
transfer  of  securities  is  made. 

The  right  of  action  in  the  borrower,  under  the  statute,  for  the  excess  of  money 
or  property  paid  by  him  beyond  the  sum  actually  due,  is  perfect  upon 
the  receipt  by  the  lender,  of  bonds  and  mortgages  transferred  to  him  in 
payment  of  the  debt,  and  the  appropriation  thereof  to  his  own  use.  The 
borrower  need  not  wait  until  the  money  has  been  actually  received  by  the 
lender,  upon  such  securities,  before  commencing  an  action. 

Honey  which  has  been  recovered  and  collected  in  a  suit  upon  an  umuions 
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aecurity  can  not  be  recovered  back  from  the  plaintiff  in  sach  cniit.  The 
remedy  of  the  obligor  is  by  a  defense  to  that  action.  If  a  judgment  is  re- 
ceiirered  against  him,  it  operates  as  an  estoppel. 

This  action  was  brought  to  recover  the  excess  of  money 
alledged  to  have  been  received  by  the  defendant  beyond  the 
principal  and  legal  interest  npon  a  loan  claimed  to  have  been 
made  to  the  plaintiff  Schroeppel.  Soule  was  united  as  a  party 
plaintiff  as  the  general  assignee  of  Schroeppel  for  the  benefit 
of  creditors.  The  case  showed  that  in  1837  the  defendant  had 
money  which  he  said  he  could  or  would  loan,  and  also  had  some 
reH.  estate  in  Syracuse  which  he  desired  to  part  with,  and  that 
he  enquired  of  Schroeppel's  agent  to  know  if  he  did  not  ihink 
Schroeppel  would  take  it ;  he  expressing  a  willingness  to  take 
security  for  the  whole  and  give  a  long  credit.  Subsequently  a 
negotiation  was  opened  between  the  parties,  that  resulted  in  a 
contract  which  was  consummated  on  the  10th  day  of  July,  1837. 

The  defendant  advanced  to  Schroeppel  in  cash  $7,500 

And  conveyed  to  him  property  to  the  amount, 

as  valued  upon  that  occasion,  of  16,400 

$28,900 
Schroeppel  gave  to  Coming  his  own  bond  and 

mortgage  payable  in  10  years  for  .  .  6,063  00 
Assumed    certain    encumbrances  upon  the 

property  to  the  amount  of  ...        5,156,94 

Assigned  three  several  bonds  and  mortgages 

against  third  persons,  amounting  in  the 

aggregate  to 13,546,06 

$23,766,00 
The  amounts  were  intended  to  balance  each  other  and  were 
made  to  do  so.  The  transaction  was  in  pursuance  of  a  contract 
between  the  parties,  dated  June  26,  1837,  by  which  Coming 
agreed  to  loan  Schroeppel  $7,500  for  the  term  of  ten  years,  and 
to  sell  him  certain  property  at  the  prices  named  in  the  contract, 
and  Schroeppel  agreed  to  assume  all  the  payments  due  on  said 
lots,  and  to  secure  the  balance  to  Coming  by  good  and  ap- 
VoL.  X.  78 
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proved  bonds  and  mortgages.  The  real  estate  conveyed  by 
Coming  was  proved  to  have  been  worth  much  less  than  the  price 
for  which  it  was  sold  to  Schroeppel,  and  as  claimed  worth  not 
to  exceed  $8,880.  The  bond  given  by  Schroeppel  was  prose- 
cuted for  a  default  of  the  obligor  in  the  payment  of  interest, 
and  a  judgment  perfected  in  1838,  upon  which  the  interest  was 
collected  annually  until  1847,  when  the  whole  amount,  $5565,62, 
was  paid.  Among  the  bonds  and  mortgages  assigned  to  Corn- 
ing was  one  against  one  Anderson  for  $10,202,  of  which  only 
$7,946,09  was  assigned,  and  Schroeppel  retained  the  residi^e. 
This  mortgage  was  foreclosed  in  1888,  in  the  name  of  Corning, 
and  the  amount  collected  under  that  decree,  and  the  amount  of 
Schroeppel's  interest  paid  to  him,  and  the  residue  to  Coming. 
The  payments  upon  that  decree,  made  to  the  defendant,  within 
six  years  before  the  commencement  of  the  action,  were  as 
follows : 

'  June  1, 1843,  for  interest,  ....  $495,48 
June  1,  1844,  for  interest,  ....  495,48 
June  1, 1846,  for  interest,  .  .  .  .  ,  366,00 
October  6, 1847,  for  principal  and  interest,  6,735,11 

The  action  was  tried  at  the  Onondaga  circuit  in  October,  1849, 
and  the  plaintiffs  were  nonsuited,  and  a  judgment  having  been 
perfected  they  appealed  to  the  general  term. 

O,  F.  Comstocky  for  the  plaintiff. 

/>.  D.  HiUis,  for  the  defendant. 

By  the  Court,  Allen,  J.  In  this  action  several  questions 
of  interest,  some  of  which  are  not  free  from  difficulty,  are  pre- 
sented for  our  decision ;  and  although  they  were  elaborately 
ittd  ably  presented  by  the  counsel  for  the  respective  parties, 
^e  do  not  deem  it  important  in  the  reasons  which  we  give  for 
dnr  decisions,  to  examine  them  much  in  detail.  We  are  of  the 
dpinion  that  the  judgment  entered  upon  the  direction  of  the 
Judge  at  the  circuit  should  be  affirmed,  for  the  following  reasons, 
abong  others : 
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I.  The  bonds  and  mortgages  against  third  persons,  and  for 
the  moneys  received  upon  some  of  which  this  action  is  brought, 
were  assigned  absolutely  and  in  payment  of  the  debt  alledged 
to  be  usurious,  or  if  no  debt  technically  existed,  as  is  claimed 
by  the  counsel  for  the  plaintiffs,  then  in  performance  and  exe- 
cution, pro  tantOy  of  the  contract  alledged  to  be  usurious.  To 
that  extent  the  contract  was  executed,  and  was  no  longer  execu- 
tory. I  do  not  think  it  material  to  determine  whether  the  con- 
tract thus  executed  was  the  contract  of  the  26th  June,  or  a 
new  contract  made  on  the  day  of  the  transfer  of  the  securitiea*  . 
After  the  assignment  and  delivery  of  the  bonds  and  mortgages, 
in  either  case,  that  part  of  the  contract  was  executed  and  not 
executory.  This  question  has  been  considered  by  Judge  Bron- 
Boa  in  an  opinion  pronounced  by  him  in  an  action  of  trover 
brought  for  the  bonds  and  mortgages.  {Schroeppd  v.  Com-  . 
ing^  2  ComsL  132.)  The  opinion  is  not  reported.  It  would 
be  an  act  of  supererogation  on  my  part  to  go  over  the  ground 
which  he  has  occupied,  and  although  the  other  members  of  the 
court  had  not  examined  that  particular  point,  and  therefore 
expressed  no  opinion  upon  it,  for  which  reason  it  is  not  binding 
upon  us  as  a  decision  of  the  court,  carrying  with  it  authority 
as  such,  we  follow  it  and  adopt  it  as  the  law  of  this  case,  for 
the  reasons  urged  by  the  judge  and  upon  the  authorities  cited 
and  referred  to  by  him. 

II.  If  the  bonds  and  mortgages  were  transferred  and  de- 
livered in  payment  and  satisfaction  of  the  usurious  debt,  or  in 
execution  and  discharge  of  the  usurious  contract,  as  we  have 
supposed,  this  action  can  not  be  sustained,  but  is  barred  by  the 
statute  of  limitations.  (1)  After  payment  of  a  usurious  debt, 
the  money  can  not  be  recovered  back ;  but  under  the  statute  the 
party  may  recover  the  excess  paid  beyond  the  principal  and 
legal  interest  actually  due.  {Vide  opinion  of  Bronsony  J. 
supra,  and  authorities  cited.)  (2)  It  is  not  material  that  an 
action  for  money  had  and  received  would  not  have  lain  until  the 
money  had  been  actually  received,  as  was  strenuously  urged  by 
the  counsel  for  the  plaintiff,  and  from  which  he  argued  that  the 
cause  of  action  authorized  by  the  statute  accrued  at  that  time, 
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and  was  therefore  not  barred  by  the  statute  of  limitations.  The 
statute  regulating  the  interest  of  money,  (1  jR.  ^.  772,  §  8,)  does 
not  restrict  the  cases  in  which  a  party  is  entitled  to  recover  the 
excess  paid  beyond  the  legal  interest  to  those  in  which  money, 
or  that  which  has  been  taken  and  received  as  fnoney,  has  been 
paid ;  but  embraces  every  case  where  a  party  has  paid  or  de- 
livered any  greater  sum  or  value  than  is  allowed  by  law  to  be 
taken.  The  form  of  the  action,  it  is  true,  may  depend  upon  the 
medium  in  which  satisfaction  has  been  made.  If  money  has 
been  paid,  the  action  for  money  had  and  received,  will  lie.  If 
property  has  been  delivered,  then  the  proper  action  to  recover 
that  property,  or  its  value,  must  be  resorted  to,  and  in  either 
case  the  declaration  must  be  under  the  statute.  (5  Den.  236. 
1  Comst.  132.)  It  is  held  in  Schroeppel  v.  Comingy  (5  Den, 
286,)  by  a  majority  of  the  court,  and  in  this  opinion  four  of  the 
judges  of  the  court  of  appeals  concurred,  as  we  are  advised,  that 
the  receipt  of  property  by  the  usurer,  upon  a  usurious  contract, 
and  exercising  dominion  over  it  as  his  own,  is  a  conversion  for 
which  an  action  may  be  brought,  without  a  demand.  If  so,  the 
cause  of  action  of  the  plaintiffs,  or  of  Schroeppel,  the  party  to 
the  transaction  in  that  form,  was  perfect,  upon  the  receipt  by 
Coming  of  the  bonds  and  mortgages,  and  the  appropriation 
thereof  to  himself.  And  if  the  defendant  was  not  a  wrongdoer, 
guilty  of  a  conversion  by  the  receipt  of  the  mortgages,  as  is 
supposed,  yet  the  statutory  cause  of  action  for  the  excess  of 
money  or  property  paid,  beyond  the  sum  actually  due,  was  perfect 
upon  the  payment.  If  the  amount  and  value  of  the  bonds  and  mort- 
gages thus  assigned  was  more  than  the  amount  actually  loaned, 
with  legal  interest  thereon,  the  excess  of  such  value  could  have 
been  at  once  recovered  in  a  proper  action  under  the  statute, 
and  the  borrower  would  still  have  been  permitted  to  set  up  the  usu- 
ry as  a  defense  to  his  bond  for  $5,068,  when  called  upon.  The 
payment  to  the  amount  actually  loaned,  with  interest,  whether 
such  payment  was  in  property  or  money,  the  lender  had  a  right 
to  retain,  as  well  in  equity  as  in  an  action  under  the  statute. 
If  the  value  of  the  mortgages  was  less  than  the  amount  thus 
equitably  duo  to  the  defendant,  then  Schroeppel  had  no  right, 
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legal  or  equitable,  to  call  upon  the  defendant  to  repay  any  part 
of  it  ;  and  if  there  was  any  usury  in  the  transaction,  the  bor* 
rower  had  an  ample  remedy  by  resisting  the  payment  of  his 
bond,  which  was  wholly  void.  (3)  This  action  b  an  equitable 
action,  and  the  plaintiffs  can  only  recover  what  ex  cBquo  et  bano^ 
they  are  entitled  to.  The  defendant  is  entitled  to  retain  of  the 
amounts  paid  to  him,  so  much  as  is  necessary  to  cover  the 
amount  actually  loaned,  with  legal  interest,  and  the  law  will  ap- 
ply the  first  payments  to  that  purpose.  The  amount  first  paid 
was  by  the  assignment  of  the  bonds  and  mortgages.  They 
were  taken  as  payment  at  that  time.  The  residue  of  the  sum 
due  the  defendant,  was  secured  to  be  paid  at  a  future  time,  by 
the  bond  and  mortgage  of  Schroeppel.  The  property  in  the 
bonds  and  mortgages  passed  to  the  defendant  subject  only  to 
the  right  of  Schroeppel  to  reserve  so  much  of  the  value  thereof, 
as  such  value  exceeded  the  amount  equitably  due  the  defend- 
ant, and  such  right  of  action  was  limited  to  six  years.  This  is 
not  like  the  cases  of  Hughes  v.  Thomas,  (13  East,  474,)  and 
Lamb  v.  Clark,  (5  Pick.  192.)  In  these  cases  the  possession 
of  the  property  by  the  defendant  was  tortious.  They  were  wrong- 
doers, and  their  acts  were  invalid ;  but  in  this  case  the  receipt  of 
the  bonds  and  mortgages  by  the  defendant,  in  payment  was 
valid,  and  the  delivery  could  not  have  been  avoided  by  Schroep- 
pel. But  for  the  statute  he  would  have  had  no  remedy,  and  by 
that  he  had  only  the  right  to  call  upon  the  defendant 'to  account 
for  the  excess  in  value  over  the  amount  actually  due,  and  that 
action  accrued  upon  the  delivery  of  the  choses  in  action. 

m.  The  moneys  paid  by  Schroeppel  in  satisfaction  of  his 
bond,  wtre  paid  upon  and  in  pursuance  of  a  judgment  recovered 
in  an  action  upon  the  bond.  The  parties  are  estopped  by  the 
judgment,  and  can  not  inquire  into  the  consideration  of  it,  or  re- 
cover money  paid  upon  it.  The  remedy  of  the  obligor  was  by  a  de- 
fense of  that  action.  ( Thompson  v.  Berry,  3  John.  Ch.  R.  395. 
Bartholomew  v.  Yaw,  9  Paige,  165.) 

Without  further  examining  the  questions  already  suggested, 
or  considering  those  made  by  counsel,  we  think  the  judgment 
should  be  affirmed.  Judgment  affirmed. 


lObfiSB 
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Oswego  Special  Term,  April,  1850.    AUen,  Justice. 

-  Taylor  vs.  Baldwin  and  others. 

Upon  a  trial  at  law,  neither  the  parties  to  a  deed,  or  their  privies,  can  raiy 
its  terms,  or  show  that  it  was,  although  absolute  npon  its  fkce,  in  fact  a 
mortgage  and  intended  as  such. 

On  most  points  the  rules  of  evidence  are  the  same  in  courts  of  law  and  equ  ty, 
and  the  doctrine  of  both  courts  is  the  same,  as  to  the  exclusion  of  parol 
evidence  to  contradict  or  substantially  vary  the  legal  import  of  a  written 
agreement. 

Persons  who  are  not  parties  to  a  deed  or  Instrument,  or  privies  in  estate,  may, 
in  case  they  have  an  interest  in  the  subject  matter,  which  may  be  injuriously 
if  not  fraudulently  affected  if  the  truth  can  not  be  shown,  prove  by  parol 
the  true  character  of  the  transaction,  although  the  parties  and  their  privies 
would  be  estopped  fh>m  doing  so. 

The  exception  in  fkvor  of  strangers  is  designed  to  prevent  a  fhiudulent  opera- 
tion of  the  instrument  upon  their  rights. 

It  does  not  appear  to  be  well  settled  that  in  this  country,  in  the  absence  of  any 
statute  upon  the  subject,  one  tenant  in  common  can,  without  any  contract, 
make  necessary  repairs  upon  the  property,  and  charge  his  co-.tenants,  in  an 
action  for  the  amount    Per  Allen,  J. 

lie  can  not  do  this  vrithout  first  requesting  his  co-tenant  to  xmite  with  him  in 
making  the  repairs. 

One  tenant  in  common  can  not  be  made  liable  to  the  others  for  expensive  and 
valuable  improvements,  which  are  not  repairs  In  the  strict  sense  of  that 
term,  and  not  necessary  to  preserve  the  premises  fVom  dilapidation  and 
ruin,  and  to  tfttve  the  property,  in  the  absence  of  an  express  or  implied  con- 
tract  to  pay  for  them. 

The  parties  must  rely  upon  an  agreement,  if  they  seek  to  charge  either  the  ' 
person  or  estate  of  their  co-tenant  for  expenses  of  that  character. 

If  advances  are  made  by  one  tenant  in  common  for  the  purpose  of  making 
I)ermanent  improvements  upon  the  property,  as  a  volunteer,  and  without 
any  request  or  assent  on  the  part  of  his  co-tenant,  or  any  promise  express 
or  implied  to  repay  them,  he  has  no  remedy.  But  if  made  upon  a  promise 
of  re-payment,  he  has  the  personal  responsibility  of  his  co-tenant. 

In  no  case  has  he  any  lien  upon  the  premises,  for  such  advances,  except  by 
express  agreement. 

Courts  of  equity  have  in  but  few,  if  any  cases,  established  a  Uan  which  did  not 
arise  out  of  a  contract,  or  was  not  established  by  usage ;  unless  under  pe- 
culiar circumstances,  and  when  the  party  against  whom  or  whose  property 
the  lien  was  established  came  to  the  court  for  relief,  and  the  lien  was  en- 
forced as  a  condition  to  the  relief  granted.    Per  Allen,  J 
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This  case  came  before  the  court  on  a  motion  to  confirm  the 
report  of  the  referee  and  for  an  order  to  distribute  the  surplos 
moneys  arising  upon  the  sale  of  the  Empire  House  and  prem- 
ises in  the  city  of  Syracuse,  upon  the  foreclosure  of  a  mortgage, 
and  upon  'exceptions  to  that  report  by  Harvey  Baldwin  and  the 
widow  and  heirs  at  law  of  J.  H.  Tomlinson. 

O.  F.  Camstock,{oT  Cadwell. 

J.  V.  L.  Pruyru  for  the  Albany  City  Bank. 

H.  S.  Fuller  and  C.  B.  Sedgwick,  for  H.  Baldwin. 

Q.  A.  Johnson,  for  the  widow  and  heirs  of  J.  H.  Tomlinson. 

Allen,  J.  The  moneys  which  are  the  subject  of  this  liti- 
gation, are  the  proceeds  of  the  sale  of  that  one-fourth  of  the 
premises  wrhich  formerly  belonged  to  John  Thomas,  the  history 
of  which  is  somewhat  material  to  a  decision  of  the  questions 
before  me.  The  premises  were  on  the  14th  of  November  1885 
owned  by  Baldwin,  Cadwell,  Jackson,  Dodge  and  Comstock, 
who,  on  that  day,  executed  to  the  plaintiff  in  this  action  the 
mortgage  upon  the  foreclosure  of  which  they  were  sold.  After 
this,  Baldwin  by  a  deed  with  full  covenants,  (that  is,  eovenants 
of  seisin,  against  encumbrances  and  for  quiet  enjoyment,)  con- 
veyed three-twentieths  of  the  premises  to  Thomas,  taking  back 
mortgages  for  parts  of  the  purchase  money,  and  Jackson  con- 
veyed to  Thomas  another  one-tenth  of  the  premises,  thus  vesting 
in  him  one-fourth  of  the  whole.  May  5th,  1845,  Thomas  mort- 
gaged one-half  of  his  interest  (six-eighths  of  the  premises)  to  the 
Albany  City  Bank,  to  secure  the  payment  of  $6,500  of  a  debt 
then  due  the  Bank,  which  debt  still  remains  unpaid.  A  short 
time  thereafter,  by  deed  dated  May  6th,  1845,  Thomas  conveyed 
to  Tomlinson  one-eighth  of  the  premises,  for  the  consideration, 
as  expressed,  of  $4,500  and  with  covenants  against  his  owm 
acts.  In  1847  Thomas  executed  to  Tomlinson  a  quit-claim,  deed 
of  the  entire  premises. 
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In  1844  Voorhees  owned  one-half  of  the  premises,  and  Cadwell 
and  Thomas  one-fourth  each,  and  they  took  down  the  buildings 
then  on  the  premises,  and  during  the  years  1844  and  1845  erected 
the  Empire  block,  at  a  cost  of  over  $60,000.  Thomas  paid 
nothing  towards  the  erection,  but  Cadwell  and  Tomlinson  (the 
latter  being  the  agent  of  Voorhees)  advanced  and  made  pay- 
ments as  they  were  required,  to  an  amount  exceeding  the  pro- 
portions which  would  have  been  paid  by  Voorhees  and  Cadwell 
respectively,  and  in  fact  paid  Thomas's  share,  but  in  unequal 
proportions ;  Tomlinson  paying  much  the  greatest  amount. 

Baldwin  claimed  a  part  of  the  surplus  moneys  arising  from 
the  sale  of  the  Thomas  quarter,  in  virtue  of  his  mortgages. 
The  Albany  City  Bank  claimed  in  virtue  of  its  mortgage. 
The  widow  of  Tomlinson  claimed  in  right  of  her  dower  in  the 
one-fourth,  under  the  grant  from  Thomas  to  Tomlinson.  The 
heirs  of  Tomlinson  claimed  as  owners  of  the  fee  at  the  time  of 
the  sale,  under  the  grants  to  their  ancestor,  and  Cadwell  claimed 
in  virtue  of  an  equitable  lien  for  advances  made  in  payment  for 
the  erections ;  insisting,  and  attempting  to  prove,  that  the  jKrst 
deed  from  Thomas  to  Tomlinson  was  intended  as  and  was  in 
fact  a  mortgage.        * 

The  referee  held  that  such  deed  was  a  mortgage,  and  report- 
ed that  Cadwell  was  first  entitled  to  be  paid  the  amount  of  his 
claim  out  of  the  surplus  moneys,  and  that  the  Albany  City 
Bank  was  next  entitled.     These  two  claims  exhaust  the  fund. 

I.  I  am  of  the  opinion  that  the  referee  erred  in  holding  the 
deed  from  Thomas  to  Tomlinson  to  be  a  mortgage.  First 
The  evidence,  if  admissible,  is  in  my  judgment  entirely  too  slight 
to  warrant  the  conclusions  of  the  referee  in  that  respect.  It 
was  a  remark  of  Tomlinson,  made  casually  and  without  any 
design  that  the  evidence  discloses,  to  influence  the  action  of 
any  one,  and  when  accuracy  of  expression  was  very  probably 
not  cared  for,  and  which  may  not  have  been  remembered  with 
that  accuracy  and  precision  that  is  desirable  when  important 
rights  are  to  be  affected  by  verbal  declarations  and  admissions. 
It  may  well  be  that  the  precise  words  stated  by  the  witness 
•were  spoken  by  Tomlinson,  without  an  intent  on  his  part  to  con- 
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vey  the  idea  which  is  now  sought  to  be  engrafted  upon  them, 
that  he  had  but  a  mortgage  interest  in  the  property.  It  may 
have  been  that  he  designed  merely  to  say  that  he  had  made 
large  advances  for  Thomas,  who  had  just  then  failed,  and  that 
he  had  as  the  best  thing  he  could  do,  taken  this  one-eighth  of 
the  premises  in  payment  to  its  value  and  for  the  amount  ex- 
pressed in  the  consideration  clause,  and  he  may  have  used  the 
word  "  security  "  instead  of  "  payment "  inadvertently  ;  or  the 
witness  may  have  misunderstood  or  forgotten  the  precise  ex- 
pression employed  on  that  occasion.  If  the  deed  was  intended 
as  a  mortgage  why  was  it  not  put  in  the  form  of  a  mortgage  ? 
Why  were  not  the  accounts  settled  and  security  given  for  the 
full  amount  of  Tomlinson's  advances  ?  And  why  was  not  some 
personal  obligation  taken  from  Thomas  for  the  payment  of  the 
amount  intended  to  be  secured,  and  some  time  fixed  for  its  pay- 
ment ?  And  why  was  Thomas  not  called  as  a  witness,  to  estab- 
lish a  fact  so  important?  It  is  unsafe  to  change  the  character 
of  an  instrument  by  evidence  so  slight  and  unsatisfactory. 
{Sleen  v.  Sleen,  5  John.  Ch.  1.  Cfillespie  v.  Moon,  2  Id.  586. 
Lyman  v.  Utica  Ins.  Co.  Id.  630.)  The  quit-claim  deed  of 
1847  from  Thomas  to  Tomlinson  is  no  evidence  that  either  the 
grantor  or  grantee  supposed  that  Thomas  had  any  interest, 
equitable  or  legal,  in  the  one-eighth  specifically  conveyed  in  1845. 
It  embraces  the  whole  premises,  and  is  just  as  strong  evidence 
that  he  intended  to  convey  some  interest  in  the  three-fourths  con- 
fessedly owned  by  Yoorhees  and  Cadwell  as  in  the  one-eighth 
before  conveyed  to  Tomlinson. 

But  secondly,  I  am  of  the  opinion  that  it  was  not  competent 
to  contradict  the  terms  of  the  deed  of  May,  1845,  and  show  by 
parol  that  it  was  intended  as  a  mortgage  to  secure  advances 
made  in  the  course  of  the  erection  of  the  buildings,  and  that 
Thomas  had  before  the  conveyance  in  1847  an  equity  of  re- 
demption in  that  one-eighth.  Cadwell  alone  seeks  to  establish 
this  fact.  The  Albany  City  Bank  claim  that  their  mortgage  is 
upon  the  other  one-eighth  owned  by  Thomas.  Baldwin  claims 
that  his  lien  is  superior  to  the  claim  of  Tomlinson  and  his  rep- 
resentatives, whether  the  instrument  was  a  deed  or  mortgage. 
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It  was  conceded  upon  the  argument  that  upon  a  trial  at  law 
neither  the  parties  to  a  deed  or  their  privies  could  vary  its 
terms  and  show  that  it  was,  although  absolute  upon  its  face,  in 
fact  a  mortgage,  and  intended  as  such.  This  is  now  too  well 
established  to  be  controverted,  whatever  doubts  may  have  for  a 
time  rested  upon  the  doctrine,  in  this  state.  (  Webb  v.  Rice, 
1  Hitl,  606  ]  S,  C.  6  Id.  219.)  But  it  was  claimed  by  the 
counsel  for  Cadwell,  and  urged  (1)  that  the  rule  established  at 
law  did  not  extend  to  equity,  and  that  a  different  rule  prevailed 
in  the  latter  court,  and  (2)  that  it  was  confined  to  parties  and 
privies  to  the  deed,  and  that  strangers  were  not  affected  by  it. 

I.  On  most  points  the  rules  of  evidence  are  the  same  in 
courts  of  law  and  equity,  and  the  doctrine  of  both  courts  is  the 
same  as  to  the  exclusion  of  parol  evidence  to  contradict  or  sub- 
stantially vary  the  legal  import  of  a  written  agreement. 
[Stevens  v.  Cooper,  1  John,  Ch.  Rep,  425.  Russell  v.  Kinneyy 
1  Sandf,  Ch,  Rep.  34,  cmd  cctses  cited  by  Asst.  V.  C.  Story^s 
Eq,  Jur,  J 1581.  Dwight  v.  Pfmeroy,  IT  Mdss.  Rep.  303.) 
It  is  true  that  equity  exercises  a  jurisdiction  to  qualify,  correct 
and  reform  deeds  and  other  written  instruments  in  cases  of 
accident,  mistake  or  fraud.  These  are  well  knoigm  heads  of 
equity  jurisdiction,  and  in  its  exercise  the  <sourt  necessarily 
receives  parol  evidence  to  establish  the  accident,  mistake  or 
fraud  which  render  its  interposition  necessary.  And  in  a  clear 
tase  the  court  will  reform  a  contract  and  make  it  express  the 
telcariy  established  intent  of  the  parties.  {Stery^s  Eq.  Jur. 
J 1531.  Meads  v.  Lansing,  Hopk,  124.  Webb  v.  JRtce, 
Dmgkt  V.  Pomeroy,  supra.  Cfres,  Eq,  Ev.  205.  Cowen  4* 
BiWs  Notes,  p.  1434.)  In  this  case  there  is  nothing  which,  as 
between  the  parties  to  the  deed  or  their  privies,  would  give  % 
court  of  equity  jurisdiction  under  either  of  the  heads  of  acci- 
dent, mistake  or  fraud.  It  does  not  appear,  neither  is  it  inti- 
toated,  that  the  deed  does  not  express  upon  its  face  predsely 
what  it  was  designed  to  express,  or  that  either  party  mistook 
or  was  deceived  as  to  the  terms  or  character  of  the  instrument. 
It  is  not  sought  to  reform  the  deed,  to  make  it  express  tbe  triM 
wntai^  and  understanding  between  the  parties. 
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2L  Perhaps  Cadwell  is  not  a  privy  in  estate  with  Thomas^  bo 
M  to  preclude  him  from  inquiring  into  the  true  character  of  the 
transaction,  provided  he  has  an  interest  in  the  subject  matter, 
which  may  be  injuriously  if  not  fraudulently  affected  if  the  truth, 
cauinot  be  shown.  His  claim  is  to  some  extent  adverse  to 
Thomas;  it  is  certainly  hostile  to  the  claims  of  Tomlinson 
under  his  deed,  and  to  the  right  of  Thomas  to  convey  /the 
premises  divested  of  his  lien.  To  persons  thus  situated  the 
law  has,  in  certain  cases,  allowed  the  right  to  show  by  parol 
the  true  character  of  ^  transaction  in  which  the  parties  and 
their  privies  would  h«ive  been  estopped  by  their  deed  or  other 
written  instrument  The  exception  in  favor  of  strangers  is  to. 
prevent  a  frau4^1ent  operation  of  the  instrument  upon  their 
rights.  {Reading  v.  Weston^  8  Conn.  Rep,  121.)  This  is  the 
extent  to  which  the  authorities  relied  upon  by  the  counsel  go ;, 
and  I  have  seen  none  which  extends  the  principle  beyond  this. 
{Overseers  of  the  Poor  of  New  Berlin  v.  Overseers  of  Nor- 
iflicA,  10  John.  239.  WhUbeck  v.  Whitbecky  9  Coweiu^  266. 
8  Stark.  Ev.  1017.)  The  question  then  arises  whether  Mr. 
Cadwell  is  in  a  situation  in  which  he  can  be  permitted  to  vary 
the  terms  of  the  deed  in  question  by  parol ;  or  in  other  words, 
whether  if  the  instrument  is  allowed  to  stand  as  a  deed  instead 
of  a  mortgage,  it  will  operate.as  a  fraud  upon  his  rights ;  for 
if  so,  then  it  is  quite  clear  that  he  is  not  estopped  by  the  deed. 
I  am,  however,  unable  to  perceive  how  he  is  or  can  be  interested 
in  the  question,  upon  any  state  of  facts  now  before  me.  K 
Thomas,  by  his  deed,  is  held  to  have  conveyed  an  absolute 
interest  in.  the  premises,  to  Tomlinson,  then  that  one-eighth 
thus  conveyed  should  not  be  charged  with  any  advances  for 
Thomas  in  respect  to  the  one-eighth  still  held  by  him,  made 
after  that  time,  but  should  be  charged  (provided  a  lien  exists  in 
equity,  under  the  circumstances,)  for  advances  made  in  respect 
to  the  part  conveyed,  and  which  should  have  been  paid  by  Tom* 
linson  the  grantee.  If  it  was  a  mortgage  and  the  mortgagee 
was.  in  possession,  and  made  advances,  and  paid  the  proportion 
of  the  cost  of  the  erection  which  was  properly  chargeable  upon 
tlu»  part  thus  mortgaged,,  it  would  be  inequitable  to  dispUce 
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his  Hen  and  claim  and  to  charge  upon  that  one-eighth  the  ad- 
vances made  for  the  mortgagor  in  respect  to  another  interest  in 
the  entire  premises.  The  parties,  by  the  conveyance,  mani- 
fested a  design  to  separate  the  interest  of  Thomas,  and  so  long 
as  Gadwell  (if  a  lien  exists  at  all,)  can  have  the  benefit  of  that 
lien  for  any  advances  made  by  him  in  respect  to  the  one-eighth 
conveyed  to  Tomlinson,  whether  the  conveyance  was  a  deed  or 
mortgage,  it  is  not  easy  to  see  how  he  is  interested  in  the  ques- 
tion now  raised,  for  advances  made  in  respect  to  the  remaining 
interest  of  Thomas.  Cadwell  claims  to  have  a  lien  superior  to 
any  other  claim,  and  there  is  no  injustice  in  requiring  him  to 
look  to  these  respective  portions  for  the  amounts  properly 
chargeable  to  each.  The  parties  to  the  deed  are  estopped  from 
alledging  that  it  was  not  intended  as  an  absolute  deed ;  and 
CadwelPs  interests  will  not  suffer  by  holding  it  a  deed,  unless 
indeed  under  the  peculiar  circumstances  of  this  case  and  because 
of  his  inability  to  make  a  rest  in  his  accounts. 

The  referee  thinks  that  it  is  immaterial  whether  the  instru- 
ment is  held  to  be  a  deed  or  mortgage.  I  agree  with  him ;  but 
think  that  in  either  case  a  rest  should  be  made  in  the  account 
at  the  time  of  the  severance  of  the  interest  of  Thomas.  Gad- 
well's  claim  is  that  of  an  equitable  lien,  and  should  be  enforced 
80  as  to  do  equity  to  all.  By  the  mortgage  to  the  City  Bank 
and  the  conveyance  or  mortgage  to  Tomlinson,  third  persons 
acquired  legal  as  well  as  equitable  interests  in  distinct  portions 
of  the  premises  before  then  owned  by  Thomas,  and  the  equities 
of  Cadwell  should  be  treated  with  a  view  to  preserve  the  equit- 
able rights  of  the  mortgagees,  as  between  each  other,  and  if 
one  of  the  mortgagees  or  grantees  has  from  that  time  paid  the 
proportion  of  the  cost  of  the  improvement  of  the  premises  prop- 
erly chargeable  to  the  part  conveyed  to  him  and  to  preserve  his 
lien,  it  would  be  manifestly  wrong  to  charge  it  with  an  ad- 
ditional sum  which  was  in  fact  advanced  for  another  interest  in 
the  same  premises.  In  truth  it  would  seem  by  the  report  and 
the  evidence  that  the  effect  of  the  report  was  to  charge  upon 
Tomlinson's  one-eighth  the  whole  amount  of  advances  made 
upon  the  one-fourth,  and  the  greater  part  of  which  were  in  fact 
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made  upon  and  for  the  benefit  of  the  one-eighth  claimed  by  the 
Albany  City  Bank,  and  by  the  report  awarded  to  it ;  Tomlinson 
^  having  in  fact  paid  the  one-eighth  of  the  cost  of  the  building. 
It  is  said,  however,  that  no  rest  can  be  made  in  the  account. 
That  is  probably  true  as  the  evidence  now  stands,  but  it  by  no 
means  follows  that  the  parties  can  not  do  it  or  furnish  data 
from  which  it  can  be  done  with  reasonable  accuracy,  upon  a  re- 
hearing. But  if  it  can  not  be  done,  Tomlinson  or  those  claim* 
ing  under  him  should  not  suffer.  Mr.  Oadwell  is  the  claimant^ 
and  must  be  able  to  establish  his  right,  or  he  can  not  succeed. 
The  uncertainty  and  difficulty  is  not  caused  by  any  act  of  Tom- 
linson, and  if  Mr.  Cadwell,  from  the  manner  in  which  he  has 
kept  his  accounts,  or  for  any  other  reason,  is  unable  to  make 
up  an  account  or  furnish  data  from  which  the  referee  can  state 
an  account  with  reasonable  accuracy,  and  so  as  to  preserve  with 
certainty  the  equitable  rights  of  others,  he  should  suffer. 
Third  persons  and  strangers  should  not  suffer  from  a  confusion 
of  accounts  for  which  they  are  not  responsible. 

Upon  the  assumption,  therefore,  that  Mr.  Cadwell  has  a  lien 
for  his  advances  towards  the  expenses  of  the  improvements, 
beyond  his  share,  as  is  claimed,  the  referee  should  have  charged 
upon  the  whole  Thomas  quarter,  the  amount  advanced  and 
paid  by  Cadwell,  in  respect  to  that  quarter,  up  to  the  time  of 
the  division  of  the  interest  of  Thomas,  and  from  that  time  the 
account  should  have  been  stated  separately  in  respect  to  each 
one-eighth,  and  each  parcel  charged  with  the  amount  advanced 
and  paid  in  respect  to  it. 

Before  reaching  this  point  of  the  examination  in  this  case,  I 
had  designed  to  rest  the  decision  of  this  matter  for  the  present, 
upon  the  point  already  examined,  to  refer  the  matter  back  for  a 
re-hearing,  and  to  leave  the  examination  of  the  other  questions 
until  they  might  arise  upon  a  future  report,  when  other  evidence 
might  possibly  be  before  the  court,  which  would  affect  the  result. 
But  upon  reflection,  I  have  thought  it  more  advisable  to  decide 
such  of  the  questions  argued  before  me,  as  upon  the  evidence 
and  report  can  be  definitely  passed  upon,  to  the  end  that  the 
parties  interested  may  at  once  appeal  from  the  order  which  I 
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Bhall  make,  and  the  question  be  prompdy  decided.  As  I  luTe 
violated  the  oider  in  which  the  questions  natorallj  arise,  in  the 
course  I  adopted  in  the  examination  of  the  case,  I  will  not 
attempt  to  change -the  pkn,  and  will,  therefore,  refer  to  the 
questions  as  they  occur  to  me,  without  reference  to  any  par- 
ticular order  or  method. 

IL  As  to  the  claim  of  Mr.  Cadwell.  It  is  established  by 
the  proof  that  he'  advanced  towards  the  erection  of  the  Empire 
Block  an  amount  exceeding  his  proportion  of  the  cost,  and  that, 
none  of  the  other  owners,  except  Thomas,  were  in  arrears ;  so 
that  it  follows  that  the  advance  was  in  respect  to  the  portion  of 
the  premises  owned  by  Thomas.  And  I  am  of  the  opinion, 
without  a  very  close  examination  of  the  evidence,  that  there  is 
proof  that  would  warrant  a  court  or  jury  to  find  &  reqiciest  on. 
the  part  of  Thomas,  to  Gadwell  to  make  the  advances,  and  ». 
promise  to  repay  him,  and  that  Gadwell  could,  in  an  action  for 
money  paid  and  advanced,  have  recovered.  The  erections  were 
expensive  and  valuable  improvements,  not  repairs  in  the  strict 
sense  of  that  term.  They  were  not  necessary  to  preserve  tiie 
premises  from  dilapidation  and  ruin,  and  to  save  the  property. 
They  were  not  a  matter  of  necessity,  and  hence  the  comr 
mon  law  writ  de  reparatiane  fadenda  would  not  have  lain. 
One  of  the  tenants  in  common  could  not  by  any  act  of  the 
others  and  against  his  consent,  have  been  compelled  to  unite  in 
making  these  improvements.  {Story's  Eq.  Jar.  h  1236.)  And 
even  in  the  case  of  repairs  it  does  not  appear  to  be  well  settled 
that  in  this  country,  in  the  absence  of  any  statute,  one  tenant 
in  common  con  make  the  necessary  repairs,  and  charge  his  co- 
tenants  in  an  action  for  the  amount,. in  the  absence  of  any  con- 
tract. {Larinff  v.  Bacon^  4  Mass.  Rep.  575.  Converse  v. 
Fern,  11  Id.  825.  Doane  v.  Badger,  12  Id.  65.)  He  can  not 
do  this  without  first  requesting  his  co-tenant  to  unite  in  making 
the  repairs.  {Mumford  v.  Brown,  6  Cowen,  475.)  But  what- 
ever may  be  the  rule  as  to  necessary  repairs,  it  can  not  be  prA- 
tended  that  one  tenant  in  common  can  be  made  liable  to  the 
others  for  improvements  of  the  character  of  those  made  in 
this  case^  in  the  absence  of  an  express  or  implied  contract  to 
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pay  for  them.  The  parties  must  rely  upon  an  agreement,  if 
they  seek  to  charge  either  the  person  or  estate  of  their  co-ten- 
ant for  expenses  of  this  character ;  and  I  am  nnable  to  perceive  /. 
why,  if  they  desire  or  expect  a  lien  on  the  estate  benefited,  for  o 
the  expense  of  the  improvements,  they  shonid  not  secure  such  J  — 
lien  by  an  express  contract.  It  iv^as  attempted  to  make  the  lien 
claimed  in  this  case  analogous  to  that  of  a  vendor,  for  unpaid 
purchase  money,  but  that  lien  is  given  for  reasons  not  applica- 
ble to  this  case.  {Siary^s  Eq.  Jur,  §§  1218, 1230.)  It  can  not 
be  necessary  to  extend  the  principle  to  a  case  like  the  present. 
Secret  trusts  and  interests  in  real  estate  are  not  encouraged 
by  the  course  of  legislation  or  judicial  decisions  in  this  state. 
Sir  Edward  Sugden,  in  his  treatise  on  vendors  and  purchasers, 
(2  Vol  131,  9th  London  ed,  ch.  15,  §1,)  says :  "It  seems  that 
when  two  or  more  persons  purchase  an  estate,  and  one,  for 
instance,  pays  all  the  money  and  the  estate  is  conveyed  to  thetn 
both,  the  one  who  paid  the  money  can  not  call  upon  those  who 
paid  no  part  of  it  to  repay  him  their  shares  of  the  purchase 
money,  or  to  convey  their  shares  of  the  estate  to  him ;  for  by 
payment  of  all  the  money  he  gains  neither  a  lien  nor  a  mort- 
gage, because  there  is  no  contract  for  either  /'  and  to  this  he 
cites  Wood  v.  Buck,  and  Wood  v.  Norman,  {Rolls,  1th  and 
Sth  March,  1804.)  So  in  this  case,  if  the  advances  were  made 
by  Oadwell  as  a  volunteer,  without  any  request  or  assent 
on  the  part  of  Thomas,  and  in  the  absence  of  any  promise  ex- 
press or  implied  to  repay  them,  he  has  no  remedy ;  but  if  made 
upon  a  promise  of  repayment  he  has  the  personal  responsibility 
of  Thomas.  He  has  all  the  security  he  contracted  for,  and  if 
he  had  desired  any  thing  further,  as  a  lien  or  mortgage  upon 
the  estate,  he  should  have  provided  for  it  by  contract.  Upon 
an  examination  of  such  of  the  authorities  to  which  I  was  re- 
ferred as  are  accessible  to  me  and  such  others  as  I  have  been 
able  to  refer  to,  I  can  find  no  principle  established  which  would 
authorize  the  allowance  of  the  claim  of  Mr.  Cadwell.  Judge 
Story,  in  his  commentaries  on  equity  jurisprudence,  says 
that  money  laid  out  by  one  party  in  the  improvement  of  an 
estate  does  not  in  strictness  constitute  a  lien  on  the  estate. 
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[Story^s  Eq,  Jur,  §  655.)  He  says,  it  is  true,  that  a  court  of 
equity  will  not  grant  a  partition  upon  the  application  of  the 
party  in  default,  without  first  directing  an  account  and  compel- 
ling the  party  applying  for  partition  to  make  due  compensation. 
This  is  upon  the  familiar  principle,  that  in  a  court  of  equity, 
he  who  asks  equity  must  do  equity.  To  this  principle  the  com- 
mentator cites  Swan  v.  Swan,  (8  Price,  518,)  and  the  case 
decides  this  principle  and  nothing  more,  but  expressly  repudi- 
ates the  idea  of  a  lien  upon  the  premises,  to  be  enforced  as  such. 
Within  this  principle,  if  Thomas  had  come  into  this  court  sit- 
ting as  a  court  of  equity  and  asked  a  partition,  he  could  have 
been  compelled  to  do  justice  to  his  co-tenants  who  had  advanced 
their  money  to  enhance  the  value  of  the  property.  The  same 
principle  is  reiterated  by  Judge  Story  in  §§  1234, 1238.  There 
are  other  cases  in  which,  under  certain  circumstances,  one  of 
two  or  more  tenants  in  common  has  been  permitted  by  courts 
of  equity  to  recover  for  improvements  made  in  good  faith,  and 
sometimes  to  charge  them  upon  the  property.  But  these  are 
cases  peculiar  in  themselves,  and  thie  principle  upon  which  they 
were  decided  would  not  affect  this  case.  They  are  referred  to 
in  Story's  Equity  Jurisprudence,  §  1234,  and  seq.  and  notes, 
and  need  not  be  referred  to*  by  me  more  particularly,  with  the 
exception  of  one  or  two  cases  which  have  been  cited  by  ele- 
mentary writers  as  authority  for  principles  which  can  not  legiti- 
mately be  deduced  from  them. 

In  Lake  v.  Craddock,  (1  Eq.  Cas.  Abr.  29 ;  aS.  C.  3  P. 
Wms,  158,)  lands  had  been  bought  by  several,  with  a  view  to  an 
expensive  improvement  by  draining,  &c.  and  for  a  time  all  ad- 
vanced money.  At  length  Craddock,  apprehending  a  loss,  aban- 
doned the  work  and  property,  and  withdrew  from  the  enterprise, 
and  sometime  afterwards  died.  His  copartners  went  on  with 
the  work,  and  some  thirty  years  after  Craddock  abandoned, 
Iftke,  one  of  the  proprietors,  brought  his  bill  against  the  rest, 
including  the  representatives  of  Craddock,  for  an  account  and 
division  of  the  partnership  estate.  The  principal  question  was 
whether  the  proprietors  were  joint  tenants,  and  as  to  the  right 
of  survivorship.    The  master  of  the  rolls  held,  (and  his  decree 


leSOJ  IN  THE  SUPREME  COURT.  593 


Taylor  v.  Baldwin. 


was  affirmed  upon  appeal,)  that  surTivorship  should  not  take 
place,  for  that  the  payment  of  money  created  a  trust  for  the 
parties  advancing  the  same,  and  an  undertaking  upon  the  hazard 
of  profit  and  loss,  and  was  in  the  nature  of  merchandize,  when 
the  jus  accrescendi  is  never  allowed ;  that  suppose  one  of  the 
parties  had  laid  out  the  whole  money  and  had  happened  to  die 
first,  according  to  the  contrary  construction  he  must  have  lost 
all,  hut  that  the  defendant  Craddock  ought  not  to  have  the  bene- 
fit of  the  tenancy  in  common,  unless  he  would  make  the  advance 
of  his  father  equal  with  that  of  the  others.  It  will  be  seen  that 
the  decisions,  so  far  as  it  respected  the  rights  of  Craddock,  the 
defaulting  joint  owner,  did  not  proceed  upon  any  idea  of  a  lien, 
but  rather  upon  the  principle  upon  which  Swan  v.  Swan  was 
decided.  At  law  the  estate  was  that  of  a  joint  tenancy  with  the 
right  of  survivorship ;  but  Craddock  claimed  that  in  equity  it 
should  be  held  a  tenancy  in  common,  and  his  claim  was  allowed 
upon  the  condition  that  as  he  asked  equity  he  should  consent  to 
do  equity. 

In  Scott  V.  Nesbett,  (14  Vesey,  437,)  an  allowance  was  made  for 
advances  for  supplies  to  a  West  India  estate,  not  on  the  ground 
of  a  lien,  but  on  account  of  the  nature  of  the  subject  and  as  dis* 
tinguished  from  a  mere  landed  estate  in  England.  See  also 
Putnam  v.  Ritchie,  (6  Paige,  390.)  in  which  the  doctrine  of 
lien  for  advances  in  the  improvement  of  estates  is  examined  to 
some  extent,  by  the  chancellor.  I  think  it  will  be  found  that  a 
court  of  equity  has,  in  but  few  if  any  cases,  established  a  lien 
which  did  not  arise  out  of  a  contract,  or  was  not  established 
by  usage  ;  unless  under  peculiar  circumstances,  and  when  the 
party  against  whom,  or  whose  property  the  lien  was  established, 
came  to  the  court  for  relief,  and  the  lien  was  enforced  as  a  condition 
to  the  relief  granted.  In  this  proceeding,  those  claiming  under 
Thomas  are  not  asking  the  aid  of  the  court  against  CadwelL 
They  are  merely  asserting  their  legal  as  well  as  equitable  right 
to  the  fund  in  court,  and  Cadwell  is  doing  the  same.  Both 
parties  are  actors.  It  is  not  a  proceeding  instituted  by  the 
grantees  of  Thomas  against  Cadwell  to  take  from  him  any  thing 
which  he  now  has.     Cadwell  is  in  no  better  situation  than  he 

Vol.  X,  75 


5d4  ^^^^^  ^  ^"^  ^^^^  EQITITT  [AnBit.  Vi 


Taylor  v.  Baldwin. 


Would  haye  been  had  he  filed  a  bill  to  enforce  his  alledged  fien 
against  the  property  itself,  making  Thomas  and  his  grantees 
parties,  and  in  that  case  I  am  quite  clear,  he  could  not  hare 
Sustained  his  action. 

My  conclusion  is,  that  the  referee  erred  in  reporting  in  favor 
of  Cadwcll,  for  his  claim. 

III.  As  to  the  claim  of  Mr.  Baldwin.  He  claims  so  much  of 
the  surplus  moneys,  as  arise  from  the  sale  of  one-tenth  and  one- 
twentieth  of  the  property  covered  by  his  mortgages,  and  this 
claim  brings  him,  to  a  small  amount,  in  conflict  with  the  Albany 
City  Bank.  The  surplus  in  court  arose  from  the  sale  of  one- 
fourth  of  the  property,  the  whole  at  one  time  owned  by  Thomas. 
One-tenth  was  not  covered  by  Baldwin's  mortgages,and  the  Albany 
^City  Bank  having  a  mortgage  upon  one-eighth,  prior  to  the  con- 
veyance of  the  one-eighth  to  Tomlinson,  have  the  right  to  insist 
that  they  took  by  virtue  of  their  mortgage  that  part  which  was 
tmincumbered ;  or  in  other  words,  the  mortgages  to  Baldwin 
must  be  satisfied  first,  out  of  the  part  last  conveyed,  and  that 
part  is  the  interest  conveyed  to  Tomlinson.  So  that  in  the  view 
I  take  of  the  case,  the  Albany  City  Bank  are  entitled  to  one- 
UtLth.  of  the  whole  surplus,  which  is  nearly  one-half  of  the 
mount  in  court. 

The  whole  amount  now  in  court  is      .        .        .    $5,781  77 

To  four-tenths  of  this,  or  one  tenth  of  the  whole, 
the  bank  is  entitled,  which  is  .        .        .        .     $2,292  70 

For  one-tenth  of  this  surplus,  the  bank  and  Mr. 
Baldwin  are  in  conflict, $578  17 

And,  as  between  these  claimants,  I  am  of  the  opinion  that  the 
bank  is  to  be  preferred.  I  am  not  called  upon  to  decide  whether 
tsti  action  at  law  could  be  maintained  against  Thomas  upon  his 
l^ondfl,  after  an  eviction  from  the  premises.  Whether  such  ac- 
tion could  be  maintained  or  not,  it  is  quite  clear  that  equity 
W6tild  interfere  and  stay  proceedings  upon  such  terms  as  should 
ht  equitable. 

Neither  is  it  necessary  to  hold  tnat  tne  mortgage  is  void.  I 
ie-noft  think  it  is  so.  It  by  no'  means  follows  that  Mr.  Baldwin 
fato  lettt  his  Hen  upon  the  interest  which  he  had  in  the  premiMI 
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by  reason  of  a  breach  of  his  covenant  against  encnmbranoev, 
and  for  qaiet  enjoyment,  by  the  eviction  of  his  grantee  on  th^ 
foreclosure  of  a  mortgage  upon  the  premises.  His  lien  attachee 
to  whatever  interest  passed  to  his  grantee,  subject,  it  is  true,  to 
the  rights  of  the  grantee.  .  In  most  cases,  upon  a  failure  of  title, 
and  an  eviction,  the  question  could  not  arise,  as  there  would  b^ 
nothing  to  which  the  lien  could  attach,  and  the  only  contest 
would  be  as  to  the  personal  liability  of  the  purchaser,  upon  his 
bond.  But  in  this  case,  the  money  now  in  court  represents  the 
land  conveyed,  and  in  case  there  had  been  no  mortgage,  it  would 
clearly  belong  to  the  grantee,  by  virtue  of  his  grant.  And  all 
liens  upon  the  land  follow  and  attach  to  the  fund  in  court.  So 
that,  for  all  the  purposes  of  the  question  now  before  me,  the 
money  may  be  treated  as  so  much  of  the  granted  and  mortgaged 
premises  undisposed  of,  and  as  if  it  remained  as  land. 

The  mortgage  could,  notwithstanding  the  eviction,  be  enforced 
against  the  premises,  although  the  mortgagor  ndght  not  be  lia- 
ble upon  his  covenant  to  pay.  {Banks  v.  Walker,  2  Sandf.  Ch. 
R.  844.  Leggett  v.  McCarthy,  3  Edw.  Ch.  R.  124.)  This 
would  however,  as  before  said,  be  subject  to  all  equities  of  th^ 
grantee  and  mortgagor,  growing  out  of  the  transaction. 

If,  instead  of  a  sale  of  the  whole  premises  upon  the  Taylor 
mortgage,  only  one-half  of  that  part  conveyed  by  BaldwiiL  to 
Thomas,  had  been  sold,  it  is  quite  evident  that  Thomas'  title  to 
the  part  unsold  would  have  been  good,  sulject  to  the  claim  of 
Baldwin  under  his  mortgage,  and  in  any  attempt  of  the  latter  to 
enforce  his  mortgage,  Thomas  would,  in  equity,  have  been  per- 
mitted to  recoupe  the  damages  sustained  by  an  eviction  fr<Hn  the 
one-half  sold,  and  to  have  applied  in  part  payment  of  the  pur- 
chase price  of  the  part  which  he  retained,  what  he  had  paid 
towards  the  whole.  Baldwin's  claim  and  Thomas'  liability  would 
have  been  made  to  accord  with  the  altered  state  of  things  and 
change  of  interests.  So  when  the  land  is  represented  by  a  fund 
in  court,  the  result  is  the  same.  Thomas,  upon  the  occasion  of 
his  purchase,  paid  to  Baldwin,  $1,500.  This  exceeds  the  amount 
in  controversy  between  the  latter  and  the  City  Bank.  It  is  true, 
tfiat  Thomas  has  had  the  rents  and  profits  for  seven  JfiMTSi  cmd 
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it  is  possible  that  they  exceed  the  interest  upon  this  sum,  and 
the  whole  interest  which  he  has  paid ;  and  if  no  improvements 
which  had  added  to  the  value  of  the  property,  and  enhanced  the 
price  which  had  been  obtained  for  it,  upon  the  sale,  had  been 
made  upon  the  premises  in  good  faith,  and  relying  upon  the 
title,  I  might  deem  it  necessary  to  refer  it  back  to  ascertain  the 
fact,  and  state  an  account  as  to  rents  and  income.  But  the  evi- 
dence  is,  that  at  least  one-half  the  value  of  the  property,  at  the 
time  of  the  sale,  was  in  these  improvements,  so  that  there  is  no 
equity  in  a  claim  upon  Thomas  or  his  assignee  to  account  for 
the  rents  and  profits.  I  can  not  bring  myself  to  doubt  that  the 
bank  have  a  right,  as  mortgagees^of  the  premises  from  Thomas, 
to  urge  these  equities  and  make  this  claim  as  against  Baldwin. 
Not  as  assignees  of  the  covenants  in  the  deed — with  these  we 
have  nothing  to  do  at  this  time — but  as  grantees  of  the  premises 
and  of  all  the  interest  that  Thomas  had  in  them ;  this  interest  to 
the  amount  of  his  payments,  was  legal  and  tangible,  and  is  still 
legal  and  tangible,  and  is  represented  by  the  money  in  court. 
If  this  fund  is  considered  as  having  lost  the  character  of  land, 
and  to  be  merely  the  subject  of  equitable  claim,  then  I  should 
be  of  the  opinion  that  the  bank,  as  mortgagees  of  Thomas,  should 
be  considered  to  be  the  equitable  assignees  of  his  equities  and 
claim  upon  the  fund,  and  to  stand  in  his  place.  '{Batten  on  Con- 
tractSf  354,  4*  seq.)  Other  calculations  might  perhaps  be  made 
showing  greater  equities  on  the  part  of  Thomas  as  against  Bald- 
win, viz.  thus : 

1.  Thomas  paid  upon  the  occasion  of  his  purchase,    $1,600  00 

2.  His  one-tenth  which  was  not  covered  by  the  Bald- 

win mortgages,  paid  of  the  Taylor  mortgage,  2,312  29 
8.  The  improvements  made,  say  one-half  of  the 
whole  amount  raised  by  sale.  Then  the  im- 
provements upon  the  one-tenth  and  one- 
twentieth  which  were  covered  by  the  Bald- 
win mortgages,  paid  towards  the  Taylor 
mortgage, 1,784  21 


Making,        .......    $6,54660 
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Which  Thomas  (or  his  property,)  has  paid  either  to  Baldwin,  or 
upon  debts  which  he  should  have  paid.  From  this  net  income 
should  be  deducted.  I  do  not  mean  to  say  that  an  account  like 
this  should  be  stated  against  Mr.  Baldwin.  This  would  depend 
upon  facts  not  in  eyidence  before  me,  and  questions  which  need 
not  now  be  examined,  and  perhaps  in  no  event  can  any  such  ac- 
count be  stated  against  Mr.  Baldwin.  It  is  sufficient  to  say 
that  the  equities  are  clearly  against  Mr.  Baldwin,  as  between 
him  and  the  bank,  and  an  order  must  be  entered  directing  the 
payment  of  one-half  the  amount  now  in  court,  to  the  bank,  and 
referring  it  back  to  the  referee  for  a  rehearing,  as  between 
the  heirs  and  widow  of  Tomlinson  and  Mr.  Baldwin.  I  direct 
this  rehearing  for  the  reason  that  upon  the  argument  these  two 
classes  of  claimants  expressly  declined  to  argue  their  claims  as 
antagonistic  to  each  other,  and  from  intimations  which  fell  from 
counsel,  I  was  led  to  believe  that  upon  a  rehearing  additional 
facts  might  be  developed  which  would  throw  light  upon  the 
claims  of  each.  Neither  party  to  recover  costs  against  the 
other. 


Monroe  General  Term,  March,  1851.     Welles,  Johnsan^ 
and  Taylor,  Justices. 

The  American  Home  Missionary  Society,  appeUanis,  vs. 
Wadhams  and  Farmelee,  respondents, 

A  married  woman  may  dispose  of  her  separcUe  estate j  by  an  instrument  in  writ- 
ing, purporting  to  be  ^  er  last  will  and  testament. 

In  all  cases  of  wills  by  fmes  covert^  such  an  instrument  is  not,  in  Act,  a  wfil, 
but  a  writing  in  the  nature  of  a  will,  in  virtue  of  the  power  reserved  to  the 
fsme  covert ;  and  whoever  takes  any  thing  under  the  same,  takes  by  virtue 
of  the  execution  of  the  power,  and  by  the  power  coupled  with  the  writing. 

A  9epwrate  estate  of  the  wife,  is  one  that  she  has  such  dominion  over,  as  to  ex- 
clude the  marital  rights  of  the  husband. 

It  is  a  rule  of  the  common  law,  that  the  power  of  alienation  is  an  inseparable 
incident  of  the  right  of  property.    But  it  is  also  a  rule  that,  during  cover- 
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tiire»  •  married  womtm  can  not  dispoee  of  either  her  personal  or  real  < 
witboat  her  husband's  assent.    Equity  has  encroached  upon  the  common 
law  in  both  these  respects. 

In  this  state,  the  jus  disponendi  is  incident  to  tho  separate  property  of  a  mar- 
ried woman ;  and  it  follows,  of  course,  by  implication,  that  she  may  give  It 
to  whom  she  pleases ;  and  her  disposition  of  it  will  be  saoctioaed  and  en- 
forced in  a  court  of  equity. 

The  word  "  dispose"  in  an  ante-nuptial  contract,  is  sufficiently  comprehensive 
in  its  meaning,  to  include  eveiy  possible  mode  of  alienation,  or  disposition 
of  property,  and  broad  enough  to  cover  a  devise  or  bequest  by  win. 

The  general  prohibition  of  disposition  of  personal  property  by  married  women, 
by  will,  contained  in  the  revised  statutes,  does  not  comprehend  cases  whene 
wills  are  made  by  married  women  in  execution  of  ^  power. 

In  contemplation  of  marriage,  and  previous  to  its  consummation,  an  ante- 
nuptial contract  was  elecuted  in  writing  under  seal,  on  the  28th  May,  1888, 
between  the  intended  husband  and  wife,  wherein,  after  a  recital  of  the  ftcts, 
and  that  the  intended  wife  was  then  possessed  of  a  Inge  0epamte  estate 
real  and  personal,  and  that  it  was  the  intention  of  the  parties  thereto  that 
she  "  should  enjoy,  control,  and  dispose  of  her  said  separate  property,  after 
said  marriage,  in  the  same  manner,  and  with  the  like  effect  as  though  she 
bad  continued  tifeme  sok;"  the  intended  husband  in  consideration  of  the 
said  marriage,  and  of  divers  other  good  considerations,  dtc.  did  covenant  and 
agree  to  and  with  his  said  intended  wife,  that  he  would  permit  and  allow 
her  "  to  eiyoy,  control,  receive,  and  dispose  of  her  separate  property  both 
real  and  personal,  in  possession,  or  in  action,  or  expectancy,  together  with 
the  interest,  rents,  issues  and  profits,  &^.  to  her  own  use,  during  and  not- 
withstanding her  said  marriage,  in  the  same  manner  and  with  the  like  effect 
as  if  she  was  9k  feme  sole."  After  the  marriage  the  wife,  on  the  26th  August, 
1848,  made  an  instrument  in  writing  purporting  to  be  her  last  will  and  tes- 
tament, bequeathing  $1000  to  the  appellants. 

Bddy  1.  That  the  instrument  was  valid  as  the  execution  of  a  power  of  appoint- 
ment, by  way  of  devise,  so  as  to  convey  the  property. 

2.  That  such  an  instrument,  so  made  by  a  married  woman,  ought  to  be  ad- 
mitted to  probate, 

8.  That  the  "  act  for  the  more  effectual  protection  of  the  property  of  married 
women,"  passed  April  7, 1848,  {Lows  of  list  session^  ck.  200,)  did  not  meige 
the  equitable  rights  of  the  testatrix,  under  the  ante-nuptial  contract. 

That  statute  does  not  afiect  contracts  made  previous  to  its  passage,  or  interfipfe 
with  pre-existing  rights. 

This  was  an  appeal  from  a  decree  made  by  the  surirc^te  of 
the  coonty  of  Monroe,  against  the  validity  of  the  will  of  Elisa- 
beth B.  Wadhams,  late  of  Parma,  deceased,  who  died  abont  the 
29th  g£  August,  1848*    On  the  28th  day  of  August,  184$,  she 
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made  a  last  will  and  testament  in  due  form,  devising  hef  estate 
to  vaiions  persons,  corporations,  and  voluntary  associations.  At 
that  time  the  deceased  was  the  wife  of  the  defendant,  Jonathan 
Wadhams,  and  living  with  him  at  Parma.  This  will  was  duly 
presented  to  the  surrogate  of  the  county  of  Monroe,  for  probate^ 
and  such  proceedings  were  had  in  the  premifles,  that  on  the  12th 
day  of  February,  1849,  the  surrogate,  after  hearing  the  proofs 
of  the  parties  present,  determined  and  adjudged  the  will  and 
testament  void,  on  the  ground  that  the  testatrix,  at  the  time  of 
making  the  will,  was  a  married  woman,  living  with  her  husband, 
and  therefore  incompetent  to  make  a  last  will  and  testament. 
The  defendant  introduced  in  evidence  before  the  surrogate,  an 
ante-nuptial  contract,  between  Jonathan  Wadhams  and  the  tea* 
tatrix,  bearing  date  the  28th  day  of  May,  1838,  by  which  Joaa^ 
than  Wadhams  covenanted  to  release  all  claim  and  right  to  the 
property  that  the  testatrix  at  that  time  possessed  ;  and  also  cov- 
enanted, that  the  testatrix  might  make  a  trustee  or  trustees  of 
the  property,  and  dispose  of  it  as  she  should  prescribe  in  the 
deed  of  trust. 

J.  D,  Husbands^  and  S.  A,  Foot,  for  the  appellants. 

iSu  B.  Jewetty  for  the  respondents. 

By  the  Court,  Taylor,  J.  This  case  comes  into  this  court, 
on  an  appeal  from  the  decree  of  the  surrogate  of  the  county  of 
Monroe,  refusing  probate  of  an  instrument  in  writing,  purport^ 
ing  to  be  the  last  will  and  testament  of  Elizabeth  Wadhams,  on 
the  ground  that  the  said  instrument  was  null  and  void,  as  a  last 
will  and  testament,  she  being  at  the  time  of  its  execution  a  mar* 
ried  woman. 

It  appeared  from  the  proceedings  before  the  surrogale,  that 
the  deceased  testatrix,  at  the  time  of  the  execution  of  the  wM 
instrument,  to  wit,  on  the  26th  day  of  August,  1848,  was  a  maf- 
ried  woman,  the  wife  of  the  said  Jonathan  Wadhams^  and  WM 
then  living  with  him ;  that  on  and  before  the  28th  day  <^  May^ 
1888,  the  said  testatrix,  then  Blizabeth  B.  Crodker,  was  liii 
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owner,  in  her  own  right,  of  real  and  personal  property,  and 
choses  in  action  ;  that  a  marriage  was  then  contemplated  bj  and 
between  the  said  Jonathan  Wadhams,  and  herself ;  and  that 
before  the  said  marriage  was  consummated,  and  in  contempla- 
tion thereof,  the  said  Jonathan  Wadhams,  and  the  said  testa- 
trix, made  and  eiecuted  an  instrument  in  writing,  duly  signed 
and  sealed  by  them,  by  which,  after  a  recital  of  the  facts,  the 
said  Wadhams,  in  consideration  of  the  said  marriage,  &c.  did 
covenant  and  agree,  to  and  with  the  said  testatrix,  that  he  would 
permit  her  to  enjoy,  control,  receive,  and  dispose  of  her  sepa- 
rate property,  both  real  and  personal,  in  possession,  action,  or 
expectancy,  together  with  the  interest,  rents,  issues  and  profits 
accruing  out  of  the  same,  to  her  own  use,  during  and  notwith- 
standing her  said  marriage,  in  the  same  manner,  and  with  the 
like  eifect,  as  if  she  was  d,feme  sole. 

There  were  other  covenants  on  the  part  of  the  said  Wadhams, 
constituting  him  a  trustee  for  her  use,  provided  any  of  the  prop- 
erty should  ever  come  to  his  hands,  by  operation  of  law,  or  in 
any  other  way,  and  otherwise  confirming  his  obligation  to  use 
such  property  only  according  to  her  directions. 

An  instrument  in  writing  was  produced  before  the  surrogate, 
purporting  to  be  the  last  will  and  testament  of  the  said  Eliza- 
beth Wadhams,  to  the  form  and  execution  of  which,  I  believe, 
no  exception  was  taken.  By  this  will  the  sum  of  one  thousand 
dollars  was  given  to  the  American  Home  Missionary  Society,  the 
appellant  in  this  case ;  and  the  only  questions  raised  and  ar- 
gued are,  1.  Whether  an  instrument  made  under  these  circum- 
stances, is  valid,  as  the  execution  of  a  power  of  appointment, 
by  way  of  devise,  so  as  to  convey  the  property  devised ;  and 
2.  Whether  such  an  instrument  so  made,  by  a  married  woman, 
can  be  admitted  to  probate. 

,     No  particular  form  of  words  is  necessary,  in  order  to  create  a 
separate  estate,  in  the  wife,  to  the  exclusion  of  the  husband; 

j  {BelFs  Law  of  Prop.  477 ;)  but  any  words  which  imply  indepen- 
dency of  her  husband's  marital  rights,  constitute  such  e8tate.(a) 

(a)  See  2  Bright  on  Husband  and  Wifcy  210,  where  aU  the  cases  on  this  sub- 
ject are  collected,  and  elaborately  discussed. 
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{Prichard  v.  Ames^  Turner  ^  Russ.  222.  Steedman  r. 
Poole,  6  Hare,  193.  Wagstaff  v.  Smith,  9  Fc^ey,  520.  Mar- 
getts  V.  Barringer,  7  Sirnans^  Rep,  482  ;  10  JS«g^.  CA.  iiep. 
158.)  The  true  distinction  is  forcibly  pointed  out  by  Sir  Wm. 
Grant,  in  Heailey  v.  Th(mias,  (15  Fc^ey,  596,  602.)  The 
question  is,  he  says,  whether  the  property  was  separate  property, 
to  all  intents  and  purposes ;  because  it  seems  clear,  that  to  the 
extent  to  which  it  is  separate  property,  the  court  will  give  effect 
to  the  contract  of  the  owner.  If  she  has  a  power  over  it  by 
deed,  and  agrees  to  exercise  that  power,  or  if  it  is  settled  gen- 
erally to  her  own  use,  after  the  determination  of  the  coverture, 
sh^  can  alienate  it  as  if  she  were  a /erne  sole.  {BatterCs  Law 
of  Contracts,  8.     Strong  v.  Skinner,  4  Barb.  S.  C.  R.  546.) 

A  separate  estate  of  the  wife  is  one,  that  she  has  such  domin- 
f  ion  over,  as  to  exclude  the  marital  rights  of  the  husband.  {Dis- 
on  V.  Olmius,  2  Cox,  414,  1  Madd.  376.  Stanton  v.  Hall,  2 
Russ.  ^  Mylne,  175.) 

In  this  case,  the  marital  rights  of  the  husband,  over  the  prop- 
erty, were  all  voluntarily  relinquished,  by  a  solemn  agreement ; 
and  the  wife  was  left  in  possession  of  her  separate  property,  to 
exercise  dominion  over  it,  to  all  intents  i^d  purposes,  as  if  she 
were  ^feme  sole,  and  this  dominion  is  unrestrained,  either  as  to 
the  objects  upon  which,  or  as  to  the  mode  or  form  in  which  it 
should  be  exercised. 

It  is  a  rule  of  the  common  law,  that  the  power  of  alienation 
is  an  inseparable  incident  of  the  right  of  property.  {BelPs 
Law  of  Prop.  503.)  But  it  is  also  a  rule,  that  during  cover- 
ture, a  married  woman  can  not  dispose  of  either  her  personal  or 
real  estate,  without  her  husband's  assent.  Equity  has  encroach- 
ed upon  the  common  law,  in  both  these  respects.  When  courts 
of  equity  first  established  the  doctrine  of  a  separate  estatCj  it 
violated  the  laws  of  property  between  husband  and  wife ;  but  it 
was  thought  beneficial,  and  it  prevailed.  It  being  once  settled 
that  a  wife  might  enjoy  a  separate  estate,  as  a,  feme  sole,  the 
laws  of  property  attached  to  this  new  estate,  and  it  was  fomidj 
as  a  part  of  such  law,  that  the  power  of  alienation  belonged  to 
such  wife ;  and  was  destructive  of  the  security  intended  for  it; 
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Equity  again  interposed,  and  by  another  violation  of  the  law  of 
property,  supported  the  validity  of  the  prohibition  against  alien- 
ation, contained  in  the  deed  or  will.  {Nedby  v.  Nedby^  4  MyL 
^  Craigy  867.)  Hence  it  follows,  that  in  relation  to  a  sep- 
arate estate,  held  by  i^feme  covert ^  without  the  prohibition  of 
anticipation,  she  is,  to  all  intents  and  purposes,  vi^feme  sole^  and 
so  she  is  treated  in  all  the  books :  equity,  in  every  respect, 
treating  property  given  to  a  married  woman,  for  her  separate 
use,  without  restraint  of  alienation,  as  the  property  of  ^f erne  sole. 
{Peacock  v.  Monk,  2  Ves.  sen.  190.  Fettiplace  v.  Gorges,  1 
Ves.jr,  46.  Atherley  on  Marriage  Settlements,  332.  Belts 
Law  of  Prop.  513.  Strong  v.  Skinner  et  cU.  4  Barb.  S.  C.  if. 
646.)  The  power  of  disposition,  by  a  fefne  covert,  of  property 
given  to  her  separate  use,  extends  to  her  reversionary  interest, 
as  well  as  to  her  interest  in  possession!  {Headon  and  wife  v. 
Kosher,  McLelland  ^  Young,  89.  Sturgis  v.  Corp,  13  Vesey^ 
190.)  And  in  the  case  of  Hulme  v.  Tenant,  (1  Bro.  C.  C.  16,) 
Lord  Gh.  Thurlow  snja,  the  rule  laid  down  in  Peacock  v.  Monk, 
that  9,  feme  covert,  acting  with  respect  to  her  separate  property, 
is  competent  to  act  in  all  respects,  (including  disposition  by  will, 
of  course,)  as  if  she  was  s,feme  sole,  is  the  proper  rule,  and 
necessary  to  support  the  decisions,  on  this  subjects  {See  also 
Origby  v.- Cor,  1  Ves.  sen.  617.  Hearle  v.  Oreenbank,  1  Id. 
803.) 

Mr.  Roper,  in  his  work  on  Husband  ^  Wife,  ,{vol.  1,  p.  182,) 
says :  "  A  limitation  of  real  estate  to  the  wife  in  fee,  to  her 
sole  and  separate  use,  without  expressing  more,  will  not  enable 
her  to  dispose  of  it,  during  the  marriage,  otherwise  than  by  fine 
or  recovery."  But  upon  that  point,  McQueen,  {Husband^ 
Wife,  296,)  a  much  later  authority,  says,  "  whatever  may  have 
been  the  law,  at  the  time  when  Mr.  Roper  wrote,  the  inclination 
of  the  courts,  at  the  present  day,  is  to  give  effect  to  the  wife's 
separate  estate,  exactly  as  if  she  were  ikfeme  sole.  Now,  if  a 
married  woman  has  the  fee  simple  of  real  property,  to  her  separ- 
ate  use,  she  may,  without  her  husband's  concurrence,  convey  the 
equitable  or  beneficial  interest,  by  deed,  executed  by  herself 
alone.    {Lewin  on  Trusts,  Isted.  161.  McQueen  on  Husband 
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and  Wife,  297,)  and  if  land  be  conveyed  to  a  trustee  and  his 
heirs,  in  trust  for  a  feme  covert  and  her  heirs,  for  her  separate 
use,  she  may  dispose  of  the  fee  simple  precisely  as  if  she  was  a 
single  woman.     {Ibid.) 

So  in  the  case  of  Rippon  v.  Dawding,  {Amb.  565,)  the  wife 
stipulated  with  her  intended  husband,  that  she  should  have  the 
power  of  disposing  of  her  estate,  notwithstanding  her  coverture. 
She  aft;erwards  in  her  husband's  lifetime,  .devised  the  estate  to 
her  younger  children,  in  fee.  After  her  death  the  devisees  brought 
a  bill  against  her  heir  at  law,  for  a  conveyance  of  the  estate,  and 
Lord  Camden  decreed  accordingly. 

In  many  of  the  American  states  the  principle  adjudged  is  di- 
rectly hostile  to  that  which  is  so  well  established  in  England. 

The  leading  case  in  this  departure  from  the  English  doctrine, 
was  that  of  Ewing  v.  Smith.  (3  Des.  417.)  On  appeal  from  the 
decree  of  the  chancellor,  the  court  of  appeals  of  South  Carolina 
established  the  rule,  that  a  feme  covert^  has  no  power  with  re- 
gard to  her  separate  estate,  but  what  has  been  expressly  given 
to  her  by  the  instrument  of  settlement,  and  that  any  -^wer  so 
given  must  be  strictly  pursued.  And  this  rule  has  been  since 
sustained  by  a  multitude  of  cases  in  the  courts  of  that  state. 
(1  HUVs  Ck.  R.  228.  1  Dudley's  Cases  in  Chy.  128.  Chevesf 
Cases  in  Chy.  168.  1  Strobkari's  Eq.  Cases,  27, 114.)  The 
same  doctrine  has  also  prevailed  in  the  courts  of  Pennsylvania, 
Tennessee,  Mississippi,  &c. 

In  this  state  however,  the  English  doctrine  has  be^n  fully 
sanctioned.  In  the  case  of  Jacques  v.  The  Methodist  Ep.  Ch. 
(8  John,  Ch.  Rep.  78,)  Chancellor  Kent  reviewed,  with  great 
acuteness  and  ability,  the  leading  cases  decided  in  the  English 
courts,  bearing  upon  this  question.  In  giving  his  opinion,  he 
says,  that  although,  at  the  first  glance  at  the  authorities,  they 
appear  to  be  full  of  contradiction  and  confusion,  still  he  admits 
that ''  they  are  certainly  in  favor  of  the  position,  that  a  married 
woman  is  considered,  in  equity,  with  respect  to  her  separate 
property,  as  9k  feme  sole,  and  is  held  to  have  an  absolute  dominion, 
or  power  of  disposition  over  it,  unless  the  power  of  disposition  be 
restrained  by  the  deed  or  will  under  which  she  became  entitled 
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to  it  But  oonsidering  the  English  decisions  '^  as  floating  and  con- 
tradictory/' he  adopted  the  rule  that  "  she  ought  to  be  deemed 
tkfeme  sole  sub  modo,  or  only  to  the  extent  clearly  given  by  the 
settlement." 

But  on  appeal  to  the  court  of  errors,  this  decision  was  reversed 
(17  John.  R.  548,)  and  the  English  .doctrine  fully  sustained, 
namely,  that  the  jus  disponendi  is  incident  to  her  separate 
property  ;  and  it  follows  of  course,  by  implication,  that  she  may 
give  it  to  whom  she  pleases,  and  her  disposition  of  it  will  be 
sanctioned  and  enforced  in  a  court  of  equity. 

So  Cowen,  J.  in  Dyett  v.  The  North  Atnerican  Coal  Co. 
20  Wmd.  671,)  says:  "Where  her  separate  estate  is  com- 
pletely distinct,  and  as  here,  independent  of  her  husband,  she 
seems  to  be  regarded  in  equity,  as  respects  her  power  to  dispose 
of,  or  charge  it  with  debts,  to  all  intents  and  purposes  as  ^feme 

If,  however,  there  were  any  room  for  doubt  on  this  point,  I 
think  the  terms  of  the  ante-nuptial  contract  were  broad  enough 
to  cover  the  devise  or  bequest  by  will;  the  word  "dispose" 
being  sufficiently  comprehensive,  in  its  meaning,  to  include  every 
possible  mode  of  alienation,  or  disposition  of  property. 

But  it  is  contended,  that  at  law,  the  will  of  a  married  woman 
is  void ;  she  being  expressly  prohibited  from  making  a  will,  by 
our  revised  statutes,  (2  R.  S.  56,  57,  part  2,  chap.  6,  tit.  1, 
art.  1,  i  1.)  This  statute,  so  far  as  real  estate  is  concerned, 
grants  a  power  to  all  others,  except  those  named,  but  is  not,  in 
terms,  a  prohibition  to  married  women,  although  the  exception, 
no  doubt,  operates  as  an  exclusion,  in  all  cases,  if  not  ccmtrolled 
by  other  statutes. 

It  can  not  be  denied  that  a  power  can  be  conferred  on  and 
held  by  a  married  Woman.  If  there  was  ever  any  doubt  on  that 
point,  it  is  effectually  removed  by  the  revised  statutes  {part  % 
chap.  1,  tit.  2,  art.  Z^l  R.  S.  735,)  when  treating  of  powers, 
for  the  109th  section  expressly  recognizes  such  capacity  in  her, 
and  the  110th  section  provides  that  a  married  woman  may  exe- 
cute a  power  during  her  piarriage,  by  grant  or  devise,  as  may 
be  anthoriaed  by  the  power,  without  the  concurrence  of  her  hua- 
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band.  These  clauses  in  the  statute  relating  to  powers,  sustain 
the  recognized  common  law  of  the  state,  as  sanctioned  by  our 
court  of  ultimate  resort,  and  were  probably  incorporated  in  the 
statute  law,  to  leave  no  doubt  upon  so  important  a  principle. 
And  it  should  be  kept«in  view  in  all  cases  of  wills  hj  femes  covert 
that  such  is  not  in  fact,  a  will,  but  a  writing  in  nature  of  a  will, 
in  virtue  of  the  power  reserved  to  the  feme  covert ;  and  that 
whoever  takes  under  the  same,  takes  by  virtue  of  the  execution 
of  the  power,  and  by  the  power  coupled  with  the  writing. 

The  comments  of  the  chancellor  upon  section  21,  2  B.  S.  p.  60, 
prohibiting  the  disposition  of  personal  property  by  a  married 
woman  by  will,  when  the  power  of  appointment  is  reserved  to 
her,  are  in  point,  and  are  a  sensible  and  satisfactory  exposition 
of  the  meaning  of  the  law.  {Strong  v.  WUkin^  1  Barb,  Ch.  IL 
13.)  It  should  not  be  assumed  that  the  legislature  intended  to 
prohibit,  in  one  section,  the  exercise  of  a  power  which  was  clearly 
granted  in  another.  But  if  the  capacity  of  a  married  woman  to 
execute  a  power  by  appointment,  be  exceprted  out  of  the  general 
prohibition  contained  in  the  21st  section,  then  the  different  pro- 
visions of  these  statutes  are  made  to  harmonize,  not  only  with 
each  other,  but  with  long  established  principles,  as  administered 
in  courts  of  equity.  {Moehring  v.  Mitchell^  1  Barb,  Ch.  R. 
272.)  And  if  this  doctrine  be  correct,  it  follows  that  Mrs.  Wad- 
hams  had  the  capa<;ity  to  execute  the  power  of  appointment  by 
will,  as  well  as  by  grant. 

The  counsel  contended  on  the  argument,  that  although  the 
wife  could  execute  a  power  by  an  instrument  in  the  nature  of  a 
will,  under  the  ante-nuptial  agreement,  which  would  be  thforced 
in  equity ;  yet  this  being  an  equitable  right,  it  became  merged 
in  the  legal  right,  as  secured  to  her  by  the  act  for  the  more  effect- 
ual protection  of  the  property  of  married  women,  passed  April 
7, 1848.    {Session  Laws^  list  See.  ch,  200.) 

And  this  point  the  counsel  labored  more  vehemently  than  I 
think  it  deserved. 

,  The  wife  had  become  vested  with  certain  well  defined  eqoitar 
ble  rights,  by  the  agreement  with  her  husband  touching  her 
property.    Whatever  those  rights  were,  I  apprehend  the  legia- 
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lature  posaessed  no  constitutional  power  to  divest  her  of  them,  even 
if  the  language  and  intent  of  the  act  had  been  more  decisive 
upon  that  point  than  they  were. 

The  first  and  third  sections  have  no  relation  to  this  case. 
Although  the  2d  section  is  intended  to  confer  a  legal  right,  it  is 
in  terms  almost  a  repetition  of  the  language  of  this  ante-nuptial 
contract ;  and  the  4th  section  provides  that  all  contracts  made 
between  parties,  in  contemplation  of  marriage,  shall  remain  in 
full  force  after  such  marriage  takes  place. 

Such  a  confirmation  of  a  pre-existing  power  or  right,  seems 
to  have  been  not  at  all  necessary.  But  the  contracts  referred  to, 
then  existing,  were  made  in  full  view  of  the  rights  of  the  par- 
ties under  them,  both  equitable  and  legal :  and  the  legislature, 
no  doubt,  intended  by  that  section  to  preserve  in  force  all  exist- 
ing rights,  equitable  as  well  as  legal,  unimpaired,  in  conse- 
quence of  the  enactment  of  that  extraordinary  law:  a  law 
which  is  well  calculated,  in  its  influences,  to  embitter  the  chief 
spring  of  social  enjoyment ;  degrade  the  sacred  relation  of  man 
and  wife ;  and  leaving  in  full  vigor,  only  the  secular  and  sordid 
companionship  of  baron  and  feme. 

So  far  as  the  law  of  1848  has  any  operation  upon  this  case, 
it  simply  superadds  certain  legal  to  the  pre-existing  equitable 
rights  of  the  wife. 

As  to  the  remaining  question,  it  was  admitted  by  the  counsel 
for  the  respondent,  on  the  argument,  that  if  the  instrument  of 
devise  is  efficacious  as  the  execution  of  a  power,  though  not  as 
a  will,  it  still  might  be  admitted  to  probate.  This  is  undoubted- 
ly correct  To  establish  in  evidence,  the  will  of  a  married 
woman,  made  in  execution  of  a  power,  probate  of  it  was  admit- 
ted and  necessary  in  England,  in  the  ecclesiastical  courts,  in  or- 
der to  confirm  judicially  its  testamentary  nature ;  and  it  is 
there  settled,  that  such  an  appointment  can  not  be  made  availa- 
We  either  at  law  or  in  equity,  without  probate.  (1  Atk.  159. 
Stone  V.  Forsyth,  Doug.  707.  Jenkins y.  Whitehonse,  1  Bur- 
row, 431.  Rich  V.  Cockell,  9  Ves.  869.)  And  the  appoint- 
ment is  now  allowed  to  be  proved,  without  the  husband's  con- 
sent ;  the  probate  being  limited  to  the  property  comprised  in  the 
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power.  ( Tappenden  v.  Wcdsh^  4  PhUl  852.  Moss  r.  Bran- 
dery  Id.  254.)  In  all  duch  cases,  great  liberality  is  exercised  by 
the  ecclesiastical  courts,  which  will  not  look  nicely  into  the  ques- 
tion, whether  the  appointment  is  authorized  by  the  power ;  as 
the  grant  of  probate  does  not  determine  the  right,  but  leaves  it 
open  for  decision  in  the  temporal  courts.  {Moss  v.  Brander,  1 
PkUl  258.) 

A  similar  doctrine  is.  held  in  our  courts,  {Strong  v.  WUkiny 
1  Barb.  Ch.  Rep.  14,  15.  Moehring  v.  Mitchell,  Id.  272,) 
and  such  is  unquestionably  the  fair  meaning  of  our  statute 
relating  to  powers.  The  110th  section,  (1  R.  S.  735,)  author- 
izes a  married  woman  to  execute  a  power  during  coverture  "  by 
devise/^  and  the  115th  section  (1  R.  S.  736)  directs  the  mode 
in  which  such  power  "  by  devise,"  shall  be  executed^  namely, 
precisely  in  the  manner  required  for  the  due  execution  of  wills 
in  all  other  cases.  By  the  46th  section  (2  R.  S.  p.  66, 126,  Sd 
ed.  sect.  1  of  chap.  460,  0^1837,)  exclusive  jurisdiction  is  given 
to  the  surrogate  of  the  county,  to  take  the  proof  of  last  wills 
and  testaments. 

It  would  be  absurd  to  suppose  that  the  legislature,  after  hav- 
ing specially  provided  for  the  execution  of  a  power  by  devise, 
by  a  married  woman,  intended  to  leave  the  devise /i^nc/u«  officio^ 
null  and  void,  for  the  want  of  power  in  the  courts  to  carry  it 
into  eifect. 

I  am  therefore  of  opinion,  that  the  decree  of  the  surrogate, 
of  the  12th  February,  1849,  declaring  that  the  said  Elizabetii 
B.  Wadhams  was  not  competent  to  make  and  execute  a  will 
during  coverture,  and  that  the  instrument  in  writing,  purporting 
to  be  her  last  will  and  testament,  was  utterly  null  and  void,  as  a 
last  will  and  testament  of  the  said  deceased,  be  reversed,  and 
that  the  same  be  remanded  to  the  said  surrogate ;  and  that  he 
be  commanded  to  take  probate  of  the  said  will  of  Elizabeth  B. 
Wadhams,  notwithstanding  her  coverture. 

Decree  aooordingly. 
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Same  Term.    Before  the  same  Justices, 

Whitbeck,  executor,  &c.  and  others,  appellants^  vs.  Patter- 
son, respondent. 

To  conrtltnto  a  legal  and  valid  ezecntion  of  a  last  will  and  tefltament,  the  four 
fkcts  specified  in  the  revised  statutes,  (2  R.  S.  63,  ^  40,)  must  exist,  and  the 
acts  therein  directed  he  tally  and  completely  performed.  The  statute  is 
peremptory,  and  no  evasion  or  omission  can  be  excused  or  tolerated. 

A  testator  signed  his  last  will  and  testament,  at  the  house  and  in  the  presence 
of  the  person  who  drew  it,  but  who  did  not  sign  it  as  a  witness ;  after  the  will 
was  si^ed,  the  draughtsman  and  the  testator  went  together  to  a  store  in  the 
neighborhood,  where  they  found  three  persons,  whom  the  draughtsman,  in  the 
presence  of  the  testator,  requested  to  sign  an  instrument,  which  he  said  waa 
the  testator's  last  will  and  testament.  He  then  read  the  attestation  clause, 
and  asked  the  testator  if  that  was  his  last  will  and  testament ;  and  the  tes- 
tator said  it  was.  The  three  persons  then  signed  it  as  witnesses.  None  of 
them  saw  the  inside  of  the  will,  or  the  signature  of  the  testator,  nor  did 
they  know  what  it  contained.  The  testator  did  not  request  the  witnesses  to 
subscribe  it  as  such.  One  of  the  subscribing  witnesses  testified  that  the 
draughtsman  said  the  will  was  signed  at  his  bouse,  by  the  testator,  and  the 
testator  said  that  he  signed  it ;  that  this  was  said  about  the  time  the  testator 
flaid  it  was  his  last  will.  But  both  the  other  subscribing  witnesses,  as  well 
«8  the  draughtaman,  concurred  in  stating  that  the  testator  said  nothing 
about  his  signing  it ;  and  they  all  agreed  that  he  did  not  sign  it  at  the  time 
it  was  witnessed. 

Bdd^l.  That  the  provision  of  the  statute  requiring  the  signature  of  a  testator 
to  be  put  to  his  will  in  the  presence  of  the  witnesses,  or  the  alternative  of 
his  acknowledgment  of  his  signature,  had  been  substantially  and  in  fiict 
complied  with. 

2.  That  a  will  so  executed  ought  to  be  admitted  to  probate. 

8.  That  the  reading  of  the  attestation  clause  in  the  will,  in  the  presence  of  the 
testator  as  well  as  the  witnesses,  followed  by  his  aflSrmation  that  it  was  his 
last  will  and  testament,  was  a  complete  fldflUment  of  the  requirement  of  the 
second  mibdivisloQ  of  the  fortieth  section  of  the  statute  on  that  subject. 

Tms  waft  an  appeal  from  «  decree  of  the  surrogate  of  the 
county  of  Monroe,  adjudging  null  and  void,  as  not  executed  and 
attested  in  the  manner  prescribed  by  law,  an  instrument  in 
writing,  offered  for  probate  and  record,  as  the  last  will  and  tes- 
tament of  William  Patterson,  deceased.  All  the  material  fiaxsts 
are  sufliciently  stated  in  the  opinion  of  the  court. 
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£r.  Adams,  for  the  appellants. 
H.  K,  Jerome,  for  the  respondent. 

By  the  Court,  Taylor,  J.  William  Patterson  execnted  an 
instrument  purporting  to  be  his  last  will  and  testament,  dated 
December  30, 1847.  It  was  signed  by  him,  with  a  seal  aflSxed, 
and  witnessed  after  the  usual  attestation  clause,  by  the  names 
of  three  witnesses.  To  superficial  inspection,  the  will  is  exe- 
cuted in  full  accordance  with  the  provisions  of  the  revised 
statutes. 

When  the  document,  however,  was  brought  before  the  surro- 
gate for  probate,  it  appeared  from  the  testimony  of  Volney 
Hughes,  (not  a  witness  to  the  will,)  that  he  drew  it  at  the  re- 
quest of  Mr.  Patterson;  that  Patterson  knew  its  contents, 
signed  it,  and  went  with  him  to  the  store  of  one  Hunt,  for  the 
purpose  of  having  it  witnessed ;  at  the  store  they  found  the 
three  persons  who  signed  as  witnesses.  These  witnesses  agree 
in  the  facts,  that  Patterson  and  Hughes  came  into  the  store 
together ;  and  as  they  came  in,  Hughes  spoke  to  them,  saying, 
that  he  had  a  paper  that  he  wished  them  to  sign ;  that  it  was 
Patterson's  last  will  and  testament;  that  Hughes  thereupon 
read  the  attestation  clause,  and  then  asked  Patterson  if  that 
was  his  last  will  and  testament;  to  which  he  replied  that  it  was. 

One  of  the  witnesses  (Cady)  further  swears,  that  he  thinks 
the  question  was  then  asked  him  (the  testator)  about  his  sign- 
ing it,  and  Esqr.  Hughes'  reply  was,  that  "  he  signed  it  up  to 
my  house;"  to  which  Patterson  said  "Yes."  This,  however, 
was  not  recollected  by  the  other  witnesses,  and  Hughes  declares, 
with  a  good  deal  of  confidence,  that  nothing  was  said  in  the 
store  about  his  having  signed  it. 

The  surrogate  refused  to  admit  the  will  to  probate,  on  the 
ground  that  it  was  not  executed  and  attested  in  the  manner 
provided  by  law ;  and  was  therefore  null  and  void,  he  not  hav- 
ing complied  with  the  2d  subdivision  of  section  40,  art  8,  tit  1, 
ch.  6,  part  2  of  the  revised  statutes ;  (2  12.  S,  63 ;)  which  re- 
quires the  testator  either  to  subscribe  the  will  in  the  presence 
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of  each  of  the  attesting  vitnesseQ,  or  to  acknowledge  to  each 
of  them  that  he  did  subscribe  it. 

The  four  facts  specified  in  the  subdivisions  of  that  section 
must  exist,  and  those  acts  therein  directed  be  fully  and  com- 
pletely performed.  The  statute  is  peremptory,  and  no  evasion 
or  omission  can  be  excused  or  tolerated.  Three  of  the  requi- 
sites to  the  perfect  execution  of  a  will,  do  exist  in  this  case  \ 
and  it  is  now  the  question  whether  that  requiring  the  signature 
of  the  testator  to  be  put  to  the  will  in  the  presence  of  the  wit- 
nesses, or  the  alternative  of  his  acknowledgment  of  his  signa- 
ture, has  been  substantially  and  in  fact  performed. 

If  the  testimony  of  Cady  were  unquestioned,  I  think  the 
ease  would  not  admit  of  a  doubt.  But  as  there  is  some  reason 
to  suppose  he  may  have  been  mistaken  in  this,  that  Patterson 
aaid  that  he  had  signed  it,  I  shall  examine  the  case  as  depend- 
ing upon  the  facts  sworn  to  by  all  the  witnesses. 

When  the  testator  and  Hughes  had  arrived  at  the  store  of 
Hunt,  for  the  express  purpose  of  having  the  will  properly  exe- 
cuted and  witnessed,  and  the  persons  there  had  been  requested 
to  sign,  as  witnesses,  the  paper  which  Hughes  held  in  his  hand 
and  declared  to  be  Patterson's  last  will  and  testament,  Hughes 
read  the  attestation  clause  in  the  hearing  of  Patterson  as  well 
as  the  witnesses,  which  was  in  the  common  form,  namely, 
'^signed,  sealed,  published  and  declared  by  the  testator  to  be 
his  last  will  and  testament,  in  the  presence  of  us,  who,  at  his 
request  and  in  his  presence,  and  in  presence  of  each  other, 
have  subscribed  our  names  as  witnesses.''  Hughes  then  asked 
Patterson  if  this  was  his  last  will  and  testament,  and  he  said 
that  it  was. 

The  statute  does  nowhere  specify  the  particular  mode  or 
form  in  which  the  acknowledgment  shall  be  made.  It  is  not 
required  to  be  done  in  words ;  but  in  the  case  of  a  mute  or 
other  person  who  can  not  articulate  or  write,  it  may  be  expressed 
by  signs. 

Hughes  was  acting  in  the  matter,  avowedly  as  the  friend  or 
agent,  and  at  the  request,  of  Patterson.  Let  us  suppose,  then, 
fliat  Patterson  had  done  for  himself  what  Hughes  did  for  him ; 
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and  this  is  in  accordance  with  the  law  maxim,  founded  npon 
good  reason  and  good  sense.    Quifacit  per  alium^  fadt  per  se. 

Patterson  then  would  take  the  will  in  his  hand,  and  to  call 
attention  to  it,  declare  it  to  be  his  last  will  and  testament ;  then 
read  the  attestation  clause,  "  signed,  sealed,  published  and  de- 
clared by  me  to  be  my  last  will  and  testament,"  and  then  re- 
quest the  witnesses  to  affix  their  names.  Could  any  one  in 
that  case  gainsay  the  acknowledgment  of  Patterson  as  being 
fully  sufficient  to  meet  the  requirements  of  the  law  ?  I  think 
that  the  reading  of  that  clause,  in  the  manner  proyed,  in  the 
presence  of  the  testator  as  well  as  the  witnesses,  followed  by 
his  affirmation  that  it  was  his  last  will  and  testament,  was  a  com- 
plete fulfillment  of  the  requirement  of  the  2d  subdivision  of  the 
40th  section  of  the  statute. 

In  this  view  of  the  case  I  am  fully  sustained  by  Senator 
Yerplanck,  in  giving  his  opinion  in  the  case  of  Renisen  v. 
Brinckerkoff,  (26  Wend.  888.)  " Here,"  says  the  senator,  "the 
evidence  shows  conclusively  that  the  testatrix  made  no  verbal 
declaration  to  the  witnesses ;  di^  not  cause  them  to  read  any 
written  declaration,  nor  in  any  other  way  render  it  clear  that 
she  might  not  have  thought  the  instrument  signed  and  acknowl- 
edged was  a  deed  or  lease  instead  of  a  will  There  was  at  the 
end  of  the  instrument  an  attestation  clause,  setting  forth  in  the 
customary  form,  that  the  testatrix  "acknowledged  to  each  wit- 
ness that  she  subscribed  the  same  and  declared  it  to  have  been 
her  last  will  and  testament."  This,  if  the  witnesses  had  been 
asked  to  read  it  by  the  testatrix,  or  in  her  hearing,  would  have 
been  a  silent  but  clear  declaration." 

Now  this  very  thing,  though  in  other  words,  yet  words  of  the 
same  import,  which  the  senator  says  would  have  been  a  silent 
but  clear  declaration,  happened  in  the  case  before  us.  The 
case,  also,  of  Burdett  v.  Doe,  dem.  SpUsbury,  (7  Scotfs  New 
Rep.  66,)  goes  very  far  to  sustain  the  same  view. 

The  decree  of  the  surrogate  of  Monroe  eounty  must  be  re- 
versed, and  the  surrogate  ordered  to  take  probate  of  the  wiU. 
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The  proprietors  of  the  Hadson  River  Line  of  towboats  received  on  board  one 
of  their  barges  in  the  city  of  New- York,  goods  belonging  to  merchants  in 
Brockport,  to  be  by  them  transported  to  Albany,  and  there  delivered  to  the 
Agent  of  a  company  for  transporting  goods  dbc.  on  the  canal,  styled  "  The 
AUanticldne,**  The  goods  arrived  safely  at  Albany  on  Monday,  the  14th 
Angnst,  and  were  put  on  the  float  belonging  to  the  owners  of  the  barge, 
which  they  kept  in  the  Albany  basin  for  the  purpose  of  receiving  goods 
brought  by  their  barges,  and  then  transferring  them  to  the  canal  craft, 
which  came  alongside  of  the  float  to  receive  their  loading.  On  the  15th  of 
August  the  agent  of  '*  The  AUanHc  Line"  was  notified  on  behalf  of  the  pro- 
prietors of  the  Hudson  River  Line,  that  there  were  goods  on  their  float  for 
his  line,  and  he  was  requested  to  call  and  take  them  away.  The  like  no- 
tification and  request  were  made  to  him  on  the  next  day,  and  repeated  again 
on  the  17th  August ;  when  the  agent  said  he  was  taking  some  goods  from 
another  line,  and  when  he  got  them  on,  he  would  shove  up  to  the  float  and 
take  those  goods  on.  But  on  the  same  afternoon,  the  float,  with  the  goods 
fn  question,  was  consumed  by  flre.     • 

Hdd,  1.  That  the  float  in  the  basin  was  not,  m  any  proper  or  legal  sense  of  the 
term,  a  warehouse. 

2.  That  placing  goods  upon  this  float  was  merely  shiifting  them  fVom  one  vessel 
of  the  carriers  to  another ;  and  that  it  was  clearly  no  delivery  to  the  con- 

'  aignees,  "  TV  AOantU  Line:' 

8.  That  had  the  carriers  placed  the  goods  in  a  warehouse  at  Albany,  that  being 

the  place  of  delivery,  so  fkr  as  they  were  concerned,  their  liability  as  carriers 

would  have  been  entirely  discharged. 

f       4.  That  by  placing  the  goods  in  either  of  their  own  two  warehouses,  which  it 

y        appeared  fhun  the  evidence  they  had  at  Albany,  and  giving  notice  to  the 

/         consignees,  their  undertaking  and  duties  as  carriers  would  have  terminated 

^>««ii^  entirely,  and  those  of  warehousemen  commenced. 

6.  That  inasmuch  as  they  elected  to  retain  possession  of  the  goods,  after 
notice,  without  depositing  them  in  a  warehouse,  they  were  not  entirely 
discharged  fh)m  their  liability. 

6.  That  after  the  repeated  notices  given  by  them  to  the  agent  of  "  The  Atlantic 
Line,"  of  the  arrival  of  the  goods,  with  requests  that  he  would  take  them 
away,  their  liability  as  insurers  did  not  continue  until  the  destruction  of  the 
goods ;  and  that,  under  the  circumstances,  their  strict  liability  as  common 
carriers  had  ceased  at  the  time  of  the  flre,  and  that  they  were  then  holding 
the  goods  as  bailees  in  deposit  merely :  and  the  goods  having  been  de- 
•troyed  without  any  fault  on  their  part,  that  they  were  not  liable. 
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The  liftbility  of  the  carrier,  as  insurer,  does  not  continite  beyond  the  period  of 
the  arrival  of  the  goods  at  the  place  of  destination,  and  readiness  for  deliv-   ^ 
ery,  with  notice  of  such  readiness,  where  the  consignee  can  be  found. 

This  was  an  appeal  from  a  judgment  entered  in  favor  of  the 
plaintiffs,  on  the  report  of  a  referee.  The  defendants  were  en- 
gaged as  common  carriers  in  transporting  goods  from  New-York 
to  Albany.  They  were  the  proprietors  of  the  "  Hudson  River 
Line"  of  towboats,  and  goods  of  the  plaintiffs  were  put  on  board 
one  of  their  barges,  in  the  city  of  New- York,  to  be  transported 
to  Albany,  and  thence  on  a  line  of  canal  boats  called  the  '^  At' 
laniic  Line,"  to  Brockport,  Monroe  county.  The  defendants 
had  two  warehouses  in  the  city  of  Albany,  and  a  JlocU,  lying  in 
the  basin  at  that  city,  upon  which  they  were  in  the  habit  of  de- 
livering their  cargoes  which  were  intended  to  go  west,  and  trans- 
ferring from  the  ^oa^  to  the  canal  boats,  which  came  alongside, 
the  merchandise  to  be  forwarded  by  the  respective  canal  lines. 
The  barge  on  which  the  plaintiffs'  goods  were  shipped  arrived  at 
Albany  early  on  Monday  morning,  14th  August,  1848,  and  on 
the  same  day  the  goods  were  transferred  from  the  barge  to  the 
float.  On  Tuesday,  one  of  the  men  employed  by  the  defendants 
in  delivering  goods  from  the ^oa^  notified  the  agent  of  the  "  At- 
lantic Line^^  that  th^re  were  goods  on  board  of  the  defendants' 
float,  for  his  line,  and  requested  him  to  come  and  take  them 
away.  The  same  person  went  again  to  the  agent  of  the  Atlantic 
Line,  on  the  next  day,  Wednesday,  and  met  him  on  the  dock, 
and  told  him  that  the  defendants  wanted  him  to  come  and  take 
those  goods  away ;  and  he  again  made  the  same  request  of  that 
agent,  as  to  taking  away  the  goods,  on  the  morning  of  Thursday, 
before  the  17th  August.  About  five  o'clock  in  the  afternoon  of 
that  day,  the  flocU  and  the  plaintiff's  goods  were  destroyed  by 
the  great  fire.  From  the  testimony  of  the  agent  of  the  Atlantic 
Line,  who  was  called  as  a  witness  for  the  plaintiffs,  before  the 
referee,  it  appeared  that  when  he  received  notice  from  the  person 
employed  by  the  defendants,  that  there  were  some  goods  on  the 
float  for  the  Atlantic  Lute,  and  that  they  wanted  him  to  come 
and  take  them  away,  he  replied  that  the  Atlantic  Line  were 
taking  some  goods  from  another  transportation  line,  and  when 
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they  got  them  on,  they  would  shoye  up  to  the  float  and  talce  tho" 
goods.  This  was  in  the  morning  of  the  day  of  the  fire ;  and  he 
did  not  recollect  being  requested,  before  the  said  Thursday 
morning,  to  take  the  goods  away ;  that  the  defendants  never 
charged  any  storage  for  putting  into  the  floaty  goods  that  were 
shipped  by  the  Atlantic  Line  ;  and  he  had  no  knowledge  that 
they  ever  charged  storage  on  goods  placed  in  the  fl,oat.  There 
was  no  evidence  that  the  defendants'  barge,  on  board  of  which 
the  plaintiffs'  goods  were  brought  from  New- York,  was  destroyed 
by  the  fire. 

The  plaintiffs  claimed  that  under  these  circumstances  the  de* 
fendants  w^e  liable  as  common  carriers,  for  the  loss  of  the; 
goods.  The  defendants,  on  the  contrary,  contended  that  the 
goods  when  put  into  the^oo^  were  received  into  their  possession 
as  warehousemen,  in  which  capacity  they  took  reasonable  and 
common  care  thereof,  and  exercised  ordinary  diligence  in  the 
preservation  thereof  from  injury  and  destruction ;  and  that  while, 
so  acting  in  the  capacity  of  warehousemen  th^  goods  were  de^ 
st^oyed  by  fire ;  and  that  they,  therefore,  were  not  liable  for 
the  loss. 

It  was  admitted  before  the  referee,  by  both  parties,  that  the 
great  fire  did  not  originate  from  any  want  of  care  or  skill  on  the 
part  of  the  defendants,  but  from  some  want  of  care  on  the  part 
of  some  person  about  the  stable  where  the  fire  originated,  or 
from  accident,  and  not  by  lightning.  The  referee  reported  in 
favor  of  the  plaintiffs  $552,94  damages,  on  the  ground  diat  he 
was  of  opinion  that  there  had  been  no  valid  delivery  of  the 
goods  to  the  Atlantic  Line, 

Van  Sthaack  ^  Olcottj  for  the  appellants,  presented  the  fol- 
lowing points  and  authorities.  I.  The  contract  of  the  defendants 
(the  appellants)  as  carriers,  was  fully  performed  when  the  goods 
were  delivered  from  their  barge,  and  deposited  in  the  float,  and 
notice  given  to  tho  agent  of  the  Atlantic  Line.  {OarsideY. 
Trent  Navigation  Company,  4  T.  JR.  581.  Van  Santvoord 
€t  al.  V.  St.  John  ^  Tousey,  6  Hill,  167.  Thomas  v.  Boston 
and  Prov.  Railroad,  10  Mete.  472.    Story  on  Bailm.  i  449. 
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AngeU  on  Carriers,  §  75.  1  Denio,  45.  Chidcering  v.  Fcv^ 
ler,  4  Pick,  371.)  II.  The  defendants  had  a  right  to  discharge 
themselves  from  the  strict  liability  of  common  carriers,  when  the 
transit  of  the  goods  terminated.  It  was  wholly  the  fault  of  the 
Atlantic  Line  that  the  goods  were  not  removed  from  the  defend* 
ants'  warehouse  before  the  fire.  III.  The  referee  erred  in  sup- 
posing that  if  there  was  not  a  delivery  to  the  Atlantic  line,  the 
defendants  were  liable.  The  delivery  was  from  the  defendants 
as  carriers ;  this  terminated  their  liability  in  that  character,  and 
in  no  other  are  they  liable  for  the  loss. 

S.  B,  Jewett,  for  the  respondents,  (the  plaintiffs,)  presented 
the  following  points  and  authorities.  I.  The  defendants,  as  com* 
mon  carriers,  were  liable  for  any  loss  not  occasioned  by  the  aet 
of  God  or  the  public  enemies.  {AngeU  on  Carriers,  i  67.  Me- 
Arthur  v.  Sears,  21  Wend,  190.  Forward  v.  Pittard,  1  T.  R. 
28,  33.  2  Kenfs  Cam.  605.)  II.  The  loss  in  this  case  was  not 
occasioned  by  the  act  of  God.  (21  Wend.  196  to  198.  For- 
ioard  v.  Pittard,  1  T.  K  33.  19  Wend.  284,  251.)  III.  The 
defendants'  duty  as  carriers  had  not  terminated  at  the  time  of 
the  fire.  {Angell  on  the  Law  of  Carriers,  §  95.  Fisk  v.  New- 
ion,  1  Denio,  47.  Pwell  v.  Mpers,  26  Wend.  591.  HoUister 
T.  Nawlen,  19  Id.  236.  Cole  v.  Goodivin,  Id.  251.  Bourne  y. 
Oatliffe,  4  Eng.  Com.  Law,  387.  8  Man.  ^  Gr.  645.  Story 
on  Bail.  §  639.  Addism  on  Cant.  810.  Forward  v.  Pittard, 
1  T.  R.  27.  Abbott  on  Shipping,  375,  Story  ^  Perkins'  ed. 
0/1846,  pp.  459,  460.  Hyde  v.  Trent  Nav.  Co.  5  T.  R.  389, 
opinions  of  Ashhurst  and  Buller,  justices.)  lY.  This^oa^  on 
which  the  defendants  placed  the  goods  was  not  a  warehouse, 
and  was  not  regarded  as  such  by  the  defendants,  or  those  with 
whom  they  dealt.  {Marshall  an  Ins.  249,  250,  494.)  Y.  No 
custom  was  shown  which  aids  the  defendants  in  the  least.  {Ang. 
en  Carr.  §  355.  Gibson  t.  Culver,  17  Wend.  305.)  YI.  The 
real  question  in  this  case  was  one  of  fact.  That  has  been  de- 
cided in  the  plaintiffs'  favor  by  the  referee,  and  the  court  will 
not  disturb  his  finding.  YII.  The  policy  of  the  law,  holding 
carriers  HaUe  for  the  loss  of  goods  withoat  proof  of  negligence^ 
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requires  that  they  should  be  held  liable  in  this  case.   {Forward 
V.  Pittard,  1  T.  R.  83.) 

Johnson,  J.  On  behalf  of  the  defendants  it  is  contended 
that  their  float  in  the  basin  was  a  warehouse,  and  that  when 
they  had  safely  deposited  the  plaintiffs'  goods  there,  and  given 
notice  to  the  consignees,  their  contract  as  carriers  was  entirely 
at  an  end.  I  am  of  the  opinion,  however,  that  this  float  was  not 
a  warehouse,  in  any  proper  or  legal  sense  of  the  term.  It  was 
a  mere  floating  craft  used  by  the  defendants  for  the  exclusive 
purpose  of  depositing  goods  transported  by  themselves,  tempo- 
rarily, until  they  could  be  delivered  upon  canal  boats,  and  not  for 
general  storage.  Placing  goods  upon  this  float,  was  merely  shift- 
ing them  from  one  vessel  of  the  defendants  to  another  for  the 
convenience  of  delivery,  and  not  for  the  purpose  of  storage. 
And  for  all  the  purposes  of  this  action,  the  goods  might  as  well, 
I  apprehend,  have  remained  upon  the  barge  ready  for  delivery 
when  called  for.  It  was  clearly  no  delivery  to  the  consignees. 
The  goods  were  in  the  exclusive  custody  of  the  defendants,  where 
they  were,  doubtless,  to  remain  until  payment  of  charges  for 
transportation. 

Had  the  defendants  placed  the  goods  in  a  warehouse  at  Albany, 
that  being  the  place  of  delivery  so  far  as  they  were  concerned, 
their  liability  as  carriers  would  have  been  entirely  discharged. 
{Fisk  V.  Newton,  1  Denio,  45.  Van  Santvoord  v.  St  John,  6 
Hill,  157.  Thomas  v.  Boston  and  Providence  Railroad  Corp. 
10  Mete,  472.     Story  on  Bailm.  §  449.    Angell  on  Carriers, 

f"  i  75.)  The  defendants  had,  as  appears  from  the  evidence,  two 
warehouses  at  Albany,  one  on  the  dock  and  the  other  on  the  pier. 
By  placing  the  goods  in  either  of  these,  and  giving  notice  to  the 
consignees,  their  undertaking  and  duties  as  carriers  would  have 
terminated  entirely,  and  those  of  warehousemen  commenced. 
But  where  the  carrier  does  not  deposit  the  goods  transported  by 
him  in  a  warehouse,  at  the  termination  of  his  route  or  voyage,  or 
deliver  them  safely  to  a  third  person  for  delivery,  in  the  usual 
course  of  business,  I  think  all  the  authorities  will  be  found  to 
I  agree,  that  the  undertaking  is  not  completed  until  actual  delivery 
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to  the  owner  or  consignee.  Whether  it  continues  in  fall  force 
against  the  carrier  as  insurer,  where  the  goods  are  not  imme- 
diately accepted  when  offered,  and  to  what  extent  the  liability 
continues  afterwards,  is  another  question,  which  remains  to  be 
considered.  That  the  defendants  were  not  entirely  discharged, 
inasmuch  as  they  elected  to  retain  possession  of  thq  goods  after 
notice,  without  depositing  them  in  a  warehouse,  is  quite  clear. 

The  referee  found,  from  the  evidence  before  him,  that  the 
goods  had  not  been  delivered  to  the  Atlantic  Line,  the  consignees, 
at  the  time  of  the  fire ;  and  on  that  ground  alone^  decided  the 
cause  against  the  defendants,  as  will  be  seen  by  his  report.  Were 
there  no  other  questions  in  the  case  except  those  of  delivery 
either  to  the  Atlantic  Line,  or  in  a  warehouse,  there  would  be 
no  difficulty  in  confirming  this  report.  But  here  is  a  case  pre- 
sented, where  obviously  neither  was  done,  when  the  goods  were 
destroyed,  although  they  had  been  several  times  before  offered 
to  the  consignees,  and  at  all  times  ready  for  delivery,  for  the 
space  of  two  or  three  days.  In  this  aspect,  the  case  has  hot 
been  considered,  or  passed  upon  by  the  referee.  Under  such 
circumstances,  what  is  the  liability  of  the  common  carrier  ?  I  am 
not  aware  that  it  has  ever  been  decided  how  long  the  strict  and 
entire  liability  of  the  carrier  remains,  after  he  has  offered  the 
goods,  and  only  retains  possession  for  the  purpose  of  delivery 
and  receiving  charges  for  transportation.  It  is  evident  there 
must  be  some  limit  to  it,  unless,  indeed,  we  are  to  hold  that  where 
the  consignee  or  owner  refuses  or  neglects  to  receive  the  goods 
when  offered,  the  burthen  of  insurer  in  all  cases  remains  upon 
the  carrier,  and  can  only  be  removed  by  handing  them  over  to  a 
third  person,  for  safe  keeping  and  delivery.  There  can  be  no 
reason  in  this,  unless  we  are  to  discriminate  between  carriers 
and  warehousemen  as  a  trustworthy  class,  which  we  are  not  at 
liberty  to  do.  If  the  carrier  elects  to  keep  the  goods  himself, 
exercising  the  same  care  and  prudence  which  the  law  imposes 
upon  the  warehouseman,  after  he  has  offered  to  deliver,  I  do  not 
see  why  he  should  not  be  at  liberty  to  do  so,  under  the  same 
measure  of  responsibility.  To  the  owner  it  is  the  same,  and  the 
rule  should  be  the  same  in  either  case,  unless  some  important 
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consideration  of  general  policy  forbids.  It  is  a  grare  question, 
and  deserves  a  careful  and  deliberate  examination. 

The  extraordinary  liability  of  the  common  carrier  as  insurer 
of  the  property  intrusted  to  him,  is  said  to  have  been  attached 
to  his  undertaking,  not  upon  the  ground  of  the  reward  he  re- 
ceives, but  of  the  public  employment  he  exercises,  the  danger 
of  his  combining  with  robbers,  to  the  infinite  injury  of  com- 
merce, and  '^  in  that  distrust  which  is  the  sinew  of  wisdom." 
These  reasons  may  still  apply  with  great  force  to  the  under- 
taking during  the  transportation  of  the  property.  But  after 
its  arrival  at  the  place  of  delivery,  and  when  it  is  in  readiness 
for  delivery,  it  is  difiScult  to  see  any  good  reason  why  the  law 
should  impose  any  greater  or  different  responsibility  upon  the 
carrier,  while  retaining  it  for  the  purpose  of  delivery  to  the 
O'wner  or  consignee,  than  upon  the  warehouseman,  or  other  third 
person,  to  whom  the  carrier  delivers  it  for  the  same  purpose. 

The  contract,  whatever  it  is,  between  the  carrier  and  the  con- 
signor, should  be  enforced  to  its  full  extent,  but  not  one  step 
beyond.  But,  it  must  be  seen  that  the  obligation  is  not  all  on 
one  side.  It  is.  as  much  a  part  of  the  contract,  that  the  owner 
or  consignee  shall  be  ready  at  the  place  of  destination  to  receive 
the  goods  when  offered,  or  within  a  reasonable  time  thereafter, 
as  that  the  carrier  shall  transport  and  deliver  them.  It  can 
not  be  considered  within  the  contemplation  of  the  parties  to 
such  a  contract  that  the  consignee  or  owner  may  delay  receiv- 
ing the  goods  on  their  arrival,  to  suit  his  own  necessities  or 
convenience,  and  thus  continue,  indefinitely,  this  extraordinary 
risk  of  the  carrier.  Such  an  interpretation  would  put  carriers 
completely  at  the  mercy  of  consignees  and  owners,  and  be  alto- 
gether too  rigorous  and  unjust,  to  find  any  support  or  founda- 
tion in  the  common  law.  It  certainly  ought  not  to  be  in  the 
power  of  one  party  to  continue  this  exceedingly  onerous  lia- 
bility a  single  hour  beyond  the  just  limits  of  the  undertakingi 
as  contemplated  by  the  parties  when  it  was  entered  into. 

That  the  liability  of  the  carrier,  as  insurer,  does  not  continue 
beyond  the  period  of  the  arrival  of  the  goods  at  the  place  of 
destination  and  readiness  for  delivery,  with  notice  of  such 
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readiness,  where  the  consignee  can  be  fonnd,  is,  I  think,  well 
established.  In  Stephenson  v.  Hart,  (4  Bing.  476,)  it  was 
said  by  Burrough,  justice,  "  that  when  it  was  discovered  that 
no  such  person  as  the  consignee  was  found  in  Great  Witiches- 
tcr-street,  that  contract  was  at  an  end,  and  the  goods  remaining 
in  the  hands  of  the  carriers  as  the  goods  of  the  ponsignor,  a 
new  implied  contract  arose  between  the  carrier  and  the  con- 
signor, to  take  care  of  the  goods  for  the  use  of  the  consignor."  ^ 
In  Angell  mi  Carriers,  i§  820,  325,  it  is  laid  down  that  unless 
property  is  demanded  at  the  place  of  destination  after  its  arri- 
val, within  a  reasonable  time,  by  the  owner,  although  the  car- 
rier is  not  discharged,  his  liability  "in  his  strict  character  of 
common  carrier  will  not  continue,"  but  he  will  hold  the  prop- 
erty afterwards,  as  a  mere  bailee,  in  deposit.  This  obviously 
just  and  rational  rule  was  noticed  and  insisted  upon  by  Yer- 
planck,  senator,  in  Powell  v.  Myers,  (26  Wend.  591,  597.) 

In  this  case  the  goods  arrived  at  Albany  on  Monday,  the 
14th  of  August,  and  on  Tuesday,  the  15th,  were  upon  the  float 
ready  for  delivery,  and  notice  given  to  the  agent  of  the  Atlantic 
lane.  On  Wednesday,  the  notice  was  repeated,  and  the  agent 
requested  to  take  them  away,  as  the  defendants  wished  to  clear 
up  their  float.  On  Thursday  n^^minji,  befo^the  fire,  the  same 
notice  and  request  were  repeated.  This  was  clearly  proved,  and 
in  no  way  contradicted.  For  although  Curtiss,  the  agent  of  the 
Atlantic  Line,  testifies  that  he  does  not  recollect  receiving  notice 
but  once,  that  week,  that  any  particular  goods  were  ready,  yet 
he  admits  that  he  met  the  defendants'  tallyman  every  day,  and 
he  might  have  given  him  the  several  notices  as  testified  to  by 
him.  This  being  so,  did  the  liability  of  the  defendants,  as  in- 
surers, continue  until  the  destruction  of  the  goods  ?  Was  it  in 
the  power  of  these  consignees  to  protract  this  liability,  for  the 
space  of  three  days  after  the  defendants  were  ready,  and  had 
offered  to  perform  the  undertaking  on  their  part?  I  think  not. 
If  they  could  do  it  for  three  days,  I  do  not  see  why  they  might 
not  for  three  months,  or  three  years,  or  any  indefinite  period 
which  might  suit  their  necessities,  convenience  or  pleasure. 
True,  the  defendants  might  have  placed  tbe  goods  in  their  own 
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imrehouse,  and  thus  have  shielded  themselves  entirely.  Bat  I 
am  of  opinion  they  were  not  bonnd  to  do  bo,  if  they  had  another 
place  of  deposit,  equally  safe  and  convenient.  I  think  it  must 
be  implied  in  every  contract  of  this  nature,  that  if  the  con- 
signee is  not  found,  or  does  not  immediately  accept  the  goods 
when  offered,  the  carrier  may,  if  he  so  elect,  keep  them  as 
bailee,  in  deposit.  His  liability  is  not  at  an  end  entirely ;  but 
it  assumes  a  different  and  less  onerous  character.  There  is  no 
pretense  that  this  float  was  not  a  place  of  as  great  safety  as  a 
wareEottse.  Indeed,  it  was  expressly  admitted  upon  the  argu- 
ment, that  the  goods  were  not  lost  by  reason  of  any  negligence 
on  the  part  of  the  defendants  or  their  agents. 

The  extraordinary  and  sudden  calamity  which  destroyed  the 
plaintiffs'  goods,  involved  warehouseSt,  and  floats,  and  vessels 
alike.  And  although  it  can  not  with  strict  propriety  be  called 
the  act  of  God,  it  must  be  admitted  to  be  very  nearly  allied  to 
that  class  of  accidents  not  included  in  the  risk  of  the  carrier. 

But,  in  my  judgment,  under  the  circumstances  of  this  case, 
the  strict  liability  of  the  defendants  as  common  carriers  had 
ceased  at  the  time  of  the  fire,  and  they  were  then  holding 
the  goods  as  bailees  in  deposit  merely ;  and  the  goods  having 
been  destroyed  without  any  fai^t  on  their  part,  they  are  not 
liable. 

It  is  contended,  by  the  plaintiffs'  counsel,  that  this  branch  of 
the  defense  is  not  vrithin  the  issue ;  and  if  it  is,  must  be  re- 
garded as  having  been  passed  upon,  by  the  referee,  as  a  ques- 
tion of  fact.  It  is  quite  clear,  I  think,  that  the  defense  is 
faZrly  within  the  issue,  and  equally  so,  that  the  referee  did  not 
pass  upon  the  question  of  delay  in  receiving  the  goods.  He 
must,  according  to  his  report,  have  determined  as  matter  of  law, 
that  the  defendants  remained  liable  fully,  as  carriers,  until 
the  goods  were  actually  delivered,  irrespective  of  any  questions 
of  readiness  and  offers  to  deliver,  on  one  side,  or  delay  in  re- 
Cf  iving  on  the  other.  Besides,  there  was  really  no  conflicting 
evidence  on  this  branch  of  the  case,  and  the  question  of  law 
aione  qpoQ  the  undisputed  facts. 
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I  am  of  the  opinion  that  the  referee  erred,  and  that  the  judg- 
ment of  the  special  term  must  be  rerersed. 

WsXiliEa,  J.  concurred. 

Sblobn,  J.  diaaented. 

Judgment  of  the  special  term  rereraed. 


Samb  Term.    Before  the  same  Justices. 

MoRSB  vs.  The  Auburn  and  Syracuse  Railroad  Co« 

A  passenger  in  the  cars  of  a  railroad  company  was  severely  injured,  in  conse- 
quence of  a  collision  between  the  car  and  some  engines  which  ran  into  the 
.tcaln  while  standing  on  the  track,  occasioned  by  the  negligence  of  the  agenta 
or  servants  of  the  company.  On  the  trial  of  an  action  bipught  by  the 
passenger  against  the  railroad  company  to  obtain  compensation  for  the  inju- 
ries he  had  suffered  on  that  occasiour^the  judge  charged  the  jury,  that  in 
estimating  the  plaintifiT's  damages,  they  had  a  right  to  take  into  the  account 
the  bodily  pain  and  suffering  he  had  endured,  in  addition  to  the  loss  of  time 
and  the  pecuniary  expense,  and  compensate  him  therefor.^To  this  the 
defendants*  counsel  excepted ;  and  they  requested  the  Judge  to  charge,  that 
to  Justify  the  jury  in  giving  exemplary  damages,  they  must  find  that  the 
defendants  had  acted  wantonly  or  maliciously ;  or  had  been  guilty  of  neglW 
gence  to  such  a  degree  as  to  be  equivalent  to  malke.  The  Judge  revised  to 
modify  his  charge,  and  the  defendants*  counsel  excepted. 

Jkld,  1.  That  tlie  charge  was  not  contrary  to  law ;  that  the  rule,  in  cases  of 
the  kind,  has  been  generally  understood,  and  uniformly  administered  by 
the  courts,  as  laid  down  by  the  judge. 

2.  That  the  Judge  was  correct  in  refusing  to  modify  his  charge ;  that  the  point 
-  upon  which  he  was  so  requested  to  charge,  as  an  abstract  proposition,  per* 
haps,  was  not  essentially  incorrect;  but,  as  applied  to  the  question  snbmit- 
ted  to  the  jury,  it  was  erroneous. 

In  aU  cases  where  one  person  has  received  personal  injury  and  mutilation  oy 
the  careless  or  negligent  act  of  another,  the  bodily  iMin  and  suffering  is  part 
and  parcel  of  the  actual  ii^ury,  for  which  the  injured  party  is  as  much  enti-  * 
tied  to  compensation  in  damages,  as  i<x  loss  of  time  or  the  outlay  of  moiiey«  / 

Damages  for  bodily  pain  and  suilbring  arising  Ihna  physical  li^ujy,  and  coft-  y 
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nected  with  actual  loss  of  time  and  money,  are  not  exemplary,  or  pnaitoiy 
in  their  character,  in  any  strict  or  proper  sense  of  those  terms. 

U  seejnst  that  the  physical  pain  and  suffering  ou^ht  to  be  taken  into  the  accoimt 
in  estimating  the  damages  in  every  action  [to  recover  for  a  personal  ir^ur^ 
occasioned  by  negligence,  irrespective  of  any  question  of  motive  whatever. 

B  uemsy  that  it  may  well  be  questioned,  whether  in  the  nature  of  things,  but 
more  especially  by  the  rules  of  the  common  law,  mere  negligenoe,  however 
gross,  can  ever  be  equivalent  to  malice. 

This  was  an  action  on  the  case  for  negligence,  tned  at  the 
Cayuga  circuit  in  February,  1850,  before  Welles,  justice.  The 
plaintiff  was  a  passenger  on  the  defendants'  cars,  going  from 
Syracuse  westward,  on  the  19th  of  September,  1848.  Shortly 
after  the  passenger  train  left  Syracuse  on  that  day,  an  agent 
of  the  Michigan  Central  Railroad  Company  started  two  locomo- 
tive engines,  to  run  over  the  road  behind  the  passenger  train,  on 
their  way  west  to  Michigan.  An  agent  of  the  defendants  went 
upon  the  engines  over  the  road,  and  they  were  frequently  in 
sight  of  the  passenger  train,  and  near  it  all  the  way.  When 
within  about  five  miles  of  Auburn  the  cross  heads  on  the  engine 
drawing  the  passenger  train  began  to  heat,  and  it  became  neces- 
sary to  stop  for  a  few  moments  and  take  measures  to  cool  the 
heated  parts,  in  order  to  proceed  with  safety  to  the  passenger 
train.  This  was  upon  a  curve,  and  no  person  was  sent  back,  or 
flag  raised,  to  give  notice  to  the  persons  in  charge  of  the  engines 
following.  The  passenger  train  did  not  stand  still  to  exceed  two 
or  three  minutes.  Just  as  the  passenger  train  was  getting  un- 
der way,  the  two  locomotives  came  in  sight  at  a  distance  from  80 
to  100  rods,  running  at  the  rate  of  20  to  25  miles  per  hour. 
The  engineer  on  the  two  locomotives  attempted  to  reverse  the 
engine,  but  the  hooks  which  had  worked  well  before,  did  not 
drop  in,  or  catch  on  the  pin,  so  that  the  reverse  motion  was  not 
produced.  The  brakes  were  then  applied,  and  the  motion  some- 
what retarded,  when  they  ran  into  the  hindmost  passenger  car, 
which  was  full  of  passengers,  and  ran  about  half  way  through 
its  entire  length,  crushing  it  to  atoms,  and  the  steam  escaping 
amongst  the  passengers.  The  plaintiff  had  his  right  hand  and 
wrist  injured,  and  his  face  and  hands  badly  scalded.  The  judge 
charged  the  jury,  that  in  estimating  the  plaintiff's  damages,  they 
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had  a  right  to  take  into  the  account  the  bodily  pain  and  suffer- 
ing he  had  endured,  in  addition  to  the  loss  of  time  and  the  pe* 
cuniary  expense,  and  compensate  him  therefor.  To  which  the 
defendant's  counsel  excepted.  The  defendants'  counsel  then  re- 
quested the  judge  to  charge  that  to  justify  the  jury  in  giving 
exemplary  damages  they  must  find  that  the  defendants  had  acted 
wantonly  or  maliciously ;  or  had  been  guilty  of  negligence,  to 
Buch  a  degree,  as  to  be  equivalent  to  malice.  The  judge  refused 
to  modify  his  charge,  and  the  defendants  excepted.  The  juiy 
found  a  verdict  for  the  plaintiff  of  $2000  damages. 

A.  Wardeiij  for  the  plaintiff. 
P.  O.  Clarky  for  the  defendants. 

By  the  Courts  Johnson,  J.  The  defendants  excepted  to 
that  part  of  the  charge  to  the  jury,  in  which  they  were  in- 
structed, that  in  cases  of  this  kind  it  was  competent  for  them 
to  go  beyond  the  actual  pecuniary  damages  sustained,  and  tako 
into  consideration,  not  only  the  loss  of  time  and  pecuniary  ex- 
penses, but  the  bodily  pain  and  suffering  also,  which  the  plain- 
tiff had  undergone,  and  compensate  him  in  damages  therefor. 
I  confess  I  am  yet  to  learn  that  this  is  contrary  to  law.  I  am 
confident  the  rule  has  been  generally  understood,  and  uniformly 
administered  by  our  courts,  as  laid  down  by  the  learned  justice 
to  the  jury,  in  all  cases  of  this  kind,  where  one  person  has  re- 
ceived personal  injury  and  mutilation,  by  the  careless  or  negli- 
gont  act  of  another.  The  bodily  pain  and  suffering  is  part  and 
parcel  of  the  actual  injury,  for  which  the  injured  party  is  aa 
much  entitled  to  compensation  in  damages,  as  for  loss  of  time 
or  the  outlay  of  money.  It  is  true  the  footing  for  a  precise  and 
accurate  estimate  of  damages  may  not  be  quite  as  sure  and 
fixed  in  regard  to  it,  as  where  a  loss  has  been  sustained  in  time 
or  money ;  and  yet  the  actual  damage  is  no  less  substantial  and 
real. 

The  loss  of  time  occasioned  by  a  personal  injury  might  be  of 
very  slight  consequence,  in  a  mere  pecuniary  point  of  view,  to 
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a  person  of  fortune  and  leisure,  whose  time  was  employtd  ia 
spending  instead  of  earning  money.  Nay  more,  it  might  be  an 
actual  advantage  so  far  as  mere  dollars  and  cents  are  concerned. 
And  yet  would  any  one  say  that  the  law  aflfords  such  a  person 
no  redress  in  damages,  for  such  injuries,  because  he  had  lost 
nothing  which  could  be  estimated  to  him  at  any  actual  cash 
value?  I  apprehend  not.  I  am  not  aware  that  this  point  has 
over  been  distinctly  a<ljudged,  and  probably  it  is  because  no 
one  pver  before  raised  the  question,  or  started  a  doubt  as  to  its 
forming  a  proper  subject  for  compensation  in  damages  in  actions 
for  negligence.  It  is  an  element  which  writers  upon  the  sub- 
ject of  damages  seem  to  have  overlooked.  If  there  is  any 
doubt  ^n  this  subject,  it  is  time  the  rule  was  distinctly  settled 
and  fully  understood.  If  persons  or  corporations  engaged  in 
the  business  of  the  defendants,  intrusted  daily  with  the  lives 
and  personal  safety  of  hundreds  of  individuals,  and  using  such 
an  untamable  power,  may  negligently  cause  serious  injuries  to 
the  person,  and  occasion  intolerable  bodily  pain  and  suffering, 
and  only  be  chargeable  with  the  loss  of  time,  at  what  it  may  be 
proved  to  be  worth,  and  the  surgeon's  and  nurse's  bill,  it  is 
quite  time  it  should  be  understood,  that  persons  trusting  them- 
selves  to  such  protection  may  provide  for  more  ample  indem- 
nity by  special  contract.  Such  a  rule  would,  in  my  judgment, 
be  a  serious  general  evil  and  be  productive  of  the  most  deplora- 
ble consequences. 

The  more  salutary,  and  as  I  think,  the  true  rule,  was  that  laid 
down  by  the  judge  in  his  charge.  It  was  sufiSciently  guarded 
to  prevent  its  abuse  by  the  jury.  The  judge  expressly  in- 
structed them  that  this  power  of  giving  exemplary  damages 
should  be  exercised  with  great  caution,  and  with  reference  to  the 
degree  of  negligence  proved.  The  defendants'  counsel  insists 
that  all  damages  recovered  beyond  the  actual  loss  of  time  and 
pecuniary  expense,  are  strictly  exemplary  damages,  and  that  to 
authorize  a  plaintiff  to  recover  damages  of  that  character,  he 
must  show  the  injury  to  have  been  willful  and  malicious  on  the 
part  of  the  defendants.  But  I  think  that  damages  for  bodily 
pain  aad  suffering  arising  from  physical  mjury,  and  connected 
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irith  actual  loss  of  time  and  money,  are  not  exemplary,  or  puni- 
tory in  their  character,  in  any  strict  or  proper  sense  of  those 
terms.  /Exemplary  or  punitory  damages,  or  smart  money,  as 
they  are  often  called,  are  given  by  way  of  punishment,  for  in- 
tentional wrong,  and  to  operate  as  an  example  to  others.  The 
law,  in  such  cases,  looks  beyond  the  act  and  its  injurious  conse- 
quences, to  the  motive,  and  metes  out  its  punishment  to  that 
also.  In  such  cases  the  compensation  for  the  actual  pecuniary 
damage  is  rather  subsidiary  and  incidental.  There,  the  mental 
suffering,  the  injured  feelings,  the  sense  of  injustice,  of  wrong, 
or  insult  on  the  part  of  the  sufferer,  enter  largely  into  the  ac- 
count, and  the  measure  of  justice  is  graduated  by  that  of  the 
offender's  turpitude.  Here  the  damages  are  strictly  compensa- 
tory for  the  actual  injury,  of  which  the  bodily  pain  and  suffer- 
ing were  an  essential  part.  Nothing  was  authorized  to  be 
allowed  by  way  of  punishment  or  example,  in  reference  to  mo- 
tives, or  by  way  of  compensation  for  the  trouble  of  seeking 
redress..'- 

It  is  true,  the  judge  spoke  of  the  damages,  so  far  as  they 
might  be  enhanced  by  taking  the  pain  and  suffering  of  the 
plaintiff  into  the  account,  as  exemplary  in  their  character ;  but 
I  do  not  think  they  ought  to  be  regarded  in  that  light,  and  that 
they  belong  to  a  different  class.  It  seems  to  me  the  physical 
pain  and  suffering  ought  to  be  taken  into  the  account,  in  esti- 
mating the  damages  in  every  action  to  recover  for  a  personal 
injury  occasioned  by  negligence,  irrespective  of  any  question  of 
motive  whatever. 

The  defendants'  counsel  requested  the  judge  to  charge  the 
jury,  that  to  justify  a  verdict  for  exemplary  damages,  they 
must  find  the  defendants  had  acted  wantonly  or  maliciously,  or 
had  been  guilty  of  negligence  to  such  a  degree  as  to  be  equiva- 
lent to  malic^.  But  the  judge  refused  to  modify  his  charge. 
In  this,  I  think,  he  was  correct.  As  an  abstract  proposition, 
perhaps,  it  was  not  essentially  incorrect ;  but,  as  applied  to  the 
question  submitted  to  the  jury,  it  was  erroneous.  If  the  propo- 
sition is  true,  as  applied  to  this  and  all  similar  cases,  bodily 
suffering,  however  great,  can  never  be  taken  into  the  account 
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ki  estiniating  damages,  even  where  the  injury  is  occasioned  by 
willful  and  malicious  conduct.  The  defendants,  being  a  corpo- 
ration, necessarily  carry  on  their  business  through  agents,  and 
the  principal  is  never  liable  for  the  malicious  and  wanton  acts 
of  the  servant  or  agent.  ( Wright  v.  Wilcox,  19  Wend.  848.) 
Besides,  I  think  it  may  well  be  questioned  whether,  in  the 
nature  of  things,  but  more  especially  by  the  rules  of  the  com- 
mon law,  mere  negligence,  however  gross,  can  ever  be  equiva- 
lent to  malice.  {Story  on  Agency,  §220.)  The  error  I  think 
in  the  request,  consists  in  the  assumption  that  the  jury  had 
been  instructed  that  they  had  a  right  to  find  damages  strictly 
exemplary  in  their  character.  We  can  see  precisely  what  they 
were  instructed  to  take  into  the  account,  and  I  am  of  opinion  no 
error  was  committed  in  the  charge,  or  in  the  refusal. 

These  are  all  the  points  insisted  upon  in  the  argument^  aad 
a  new  trial  must  be  refused. 


OirsiDA  General  Term,  January,  1851.     Gridley,  Atten^ 
and  Hubbard.  Justices. 

Taylor  vs.  Baldwin  and  others. 

A  tenant  In  common,  who  makes  advances  and  payments  beyond  his  proportion, 
towards  the  erection  of  bnildings  upon  the  property  held  in  common,  will 
not  thereby  acquire  an  equitable  Uen  upon  the  property ;  unless  there  is 
an  express  agreement  to  that  effect,  or  there  are  some  special  circiunstances 
giving  to  such  party  peculiar  equities. 

A  voluntary  payment  of  the  liabilities  of  a  third  person,  without  request,  will 
not  give  an  action  in  favor  of  the  party  paying.  Neither  will  it  give  a  lien 
upon  his  property,  for  the  amount  paid. 

It  is  only  under  special  circumstances  that  a  lien  for  advances  made  by  a  per- 
son for  repairs  and  improvements  upon  property  owned  in  whole  or  in  part 
by  others,  has  been  allowed;  and  those  circumstances  must  be  shown  by 
the  party  asserting  the  lien. 

The  doctrine  of  constructive  liens  will  not,  at  this  day,  be  extended,  and  ip* 
pUed  to  cases  not  witbin  the  role  and  the  reason  of  the  rule  wkkik  h 
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dearly  established.  Secret  trusts  in,  and  constructive  liens  upon,  real  estate 
are  now  discountenanced :  at  least  they  are  not  encouraged.  Per  Allen,  J. 
Where  creditors  have  secured  the  legal  title  to  property  upon  which  a  secret 
and  constructive  lien  is  claimed,  without  notice  of  such  lien,  they  will  hold 
the  property  as  against  the  person  claiming  such  lien,  in  virtue  of  their 
prior  and  superior  legal  title. 

This  was  an  appeal  by  the  defendants  Cadwell  and  Baldwin, 
^from  a  decision  made  by  a  justice  of  this  court,  at  special  temii 
respecting  the  distribution  of  surplus  moneys  arising  from  the 
sale  of  mortgaged  premises.  The  case  at  special  term  is  re- 
ported ante,  p.  582,  where  the  facts  will  be  found  stated. 

O.  F.  Comstock,  for  Cadwell. 

H.  S.  Fuller^  and  C.  B.  Sedgwick,  for  Baldwin. 

J.  V.  L.  Pruyn,  for  the  Albany  City  Bank. 

Q.  A,  Johnswt,  for  the  widow  and  heirs  of  J.  H.  Tomlinson. 

By  the  Caurtj  Allen,  J.  Stephen  W.  Cadwell  and  Harry 
Baldwin  respectively  complain  of  so  much  of  the  order  made  in 
this  proceeding,  at  the  special  term,  as  postpones  their  claims 
to  parts  of  the  surplus  moneys  which  are  the  subject  of  this 
litigation,  to  the  other  claimants.  The  other  parts  of  the  order 
are  acquiesced  in  by  the  parties  interested.  There  is  soma 
question  whether  a  rehearing  is  the  proper  method  for  reviewing 
the  order  in  this  case,  and  whether  such  proceeding  is  not  ab* 
rogated  and  an  appeal  substituted,  in  cases  like  the  present 
But  as  no  formal  objection  was  taken  by  the  adverse  partieSi 
to  the  regularity  of  the  proceeding,  we  will  not  further  notice  it, 
but  consider  the  claims  of  the  parties  who  have  sought  % 
rehearing,  upon  their  merits.  The  claim  of  Mr.  Cadwell  will  bo 
first  examined.  He  claims  that  for  his  advances  and  payments 
beyond  his  proportion,  towards  the  improvements  upon  the  mort- 
gaged premises,  he  acquired  an  equitable  lien  upon  the  interest 
and  share  of  Thomas,  not  only  as  against  him,  but  also  as  against 
the  other  claimants ;  and  that  his  equity  in  virtue  of  such  lien 
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is  superior  to  that  of  the  other  parties  to  this  proceeding.  In 
the  opinion  which  I  gave  when  this  matter  was  before  me  at 
special  term,  I  took  occasion  to  say,  without  a  particular  exami- 
nation of  the  evidence,  that  there  was  proof  that  would  warrant 
a  court  and  jury  to  find  a  request  to  Gadwell  by  Thomas,  to 
make  the  advances  and  a  promise  of  repayment,  and  that  Cadwell, 
in  an  action  for  money  paid,  could  have  recovered.  This  sug- 
gestion was  made,  not  as  a  reason  why  the  lien  claimed  did  not 
exist  in  this  case,  but  rather  as  a  statement  of  the  case  favora- 
ble to  the  claimant.  I  did  not  suppose  that  it  would  be  claimed 
that  advances  or  payments  in  a  case  like  this,  which  would  not 
create  a  personal  liability,  would  constitute  a  lien  and  charge 
upon  the  property  of  the  party.  To  charge  the  party  personally 
a  request  either  express  or  implied  is  essential ;  and  I  see  no 
reason  to  doubt  that  a  like  request  is  necessary  to  charge  his 
property  by  way  of  equitable  lien  or  otherwise.  A  voluntary 
payment  of  the  liabilities  of  a  third  person,  without  request, 
will  not  give  an  action  in  favor  of  the  party  paying,  neither  will 
it  give  a  lien  upon  his  property  for  the  amount  paid.  {Chit,  (fn 
Cont.  62,  63.)  But  a  request  maybe  inferred  from  circumstan- 
ces, which  will  charge  the  party,  and  doubtless  in  cases  where 
liens  are  allowed  by  law,  charge  the  property  of  the  debtor. 
{Bates  V.  Totimley,  2  Esch,  Rep.  164.  OatJieldY.  Waring,  14 
John.  188.)  And  if  Cadwell  and  Thomas  have  by  agreement 
commenced  the  erection  of  the  Empire  House  and  incurred  joint 
liabilites,  which  Cadwell  has  been  compelled* to  pay,  by  reason  of 
such  joint  liability,  the  law  gives  Cadwell  an  action  for  contri- 
bution. {Huntington  v.  Todd,  3  Day,  465.)  Whether  a  lien 
upon  property  for  this  payment  would  exist  on  behalf  of  the 
paying  party,  as  an  additional  remedy,  would  depend  upon  other 
circumstances.  In  reference  to  this  part  of  the  case,  the  learn- 
ed counsel  for  Cadwell,  in  his  written  points  says,  "  as  to  the 
objection  that  the  advances  were  made  at  the  request  of  Thomas 
it  is  not  true  in  fact."  If  this  proposition  is  sustained  by  the 
evidence  it  is  fatal  to  Cadwell  in  this  proceeding.  If  Cadwell 
and  his  associates  have  against  the  wishes  or  without  the  assent 
of  Thomas  torn  down  the  buildings  formerly  upon  the  premises, 
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and  erected  others  at  the  cost  of  sixty  thousand  dollars,  no  law 
will  give  them  a  claim  either  against  the  person  or  property  of 
Thomas,  for  any  part  of  the  cost.  No  man  has  a  right  to  im-. 
prove  the  property  of  another  against  his  consent,  and  charge 
him  with  the  expenses.  Perhaps  a  joint  owner  may  repair  and 
preserve  property  at  the  expense  of  all  the  owners  and  without 
their  consent,  especially  if  such  consent  is  unreasonably  with- 
held. {Story's  Eq,  Jiir,  h  1235,  Loring  v.  Bctcon,  4  M(zss.  R. 
575.  Converse  v.  Fenri,  11  Id.  325.  Down  v.  Badger,  12  Id. 
65.)  But  this  is  all  that  he  can  do.  He  can  not  improve  the 
property.  In  Mumfard  v.  Broum,  (6  Cowen,  475,)  Savage, 
Ch.  J.  says  :  "  I  know  of  no  adjudication  or  principle  by  which 
one  shall  be  compelled  to  pay  another  for  services  rendered 
without  request  or  assent,  express  or  implied."  In  that  case  the 
court  held  that  assumpsit  would  not  lie  by  one  tenant  in  com- 
mon against  another,  for  repairs  to  the  land,  though  they  were 
proper  and  necessary,  without  a  previous  request  to  join  in  the 
repairs  made,  and  a  refusal  by  the  latter.  But  this  case  is  not 
as  bald  and  naked  on  the  part  of  Cadwell  as  is  claimed.  The 
evidence  of  Cadwell,  who  was  examined  under  oath  in  relation 
to  his  claim,  establishes  beyond  all  question  that  the  advances 
were  made  by  him  at  the  request  of  Thomas.  He  says  "  there 
was  no  definite  arrangement  between  Thomas  and  myself  as  to 
my  making  advances.  He  requested  me  to  make  advances  for 
him,  before  the  commencement  of  the  building.  He  wished  me 
to  see  to  the  outlay.  I  refused,  unless  he  appointed  some 
agent  to  look  to  the  contracts.  He  appointed  Col.  Dodge."  He 
further  testifies  that  afterwards  Tomlinson  claimed  that  Thomas 
had  made  arrangements  with  him  to  make  advances  for  him, 
and  that  Thomas,  in  a  subsequent  interview,  told  him,  Cadwell, 
that  it  was  not  so.  That  both  Cadwell  and  Tomlinson  made 
advances  for  Thomas ;  the  agent.  Dodge,  assuring  them  that  it 
would  be  all  right.  Cadwell  further  testifies  that  Thomas  was 
consulted  as  to  the  building  and  all  the  alterations  from  the  first 
and  original  plan  of  the  improvements,  and  assented  to  all  that 
was  done.  Is  it  then  ''not  true  in  fact,"  that  the  advances  were 
made  at  the  request  of  Thomas?    The  counsel  is  doubtless 
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right  in  his  second  proposition,  that  if  true  it  constitutes  no 
waiver  of  the  lien.  That  is,  that  the  bare  fact  that  a  personal 
responsibility  exists  will  not  of  itself  destroy  a  lien  once  estab- 
lished. The  question  is  not  as  to  a  waiver  of  a  lien,  but 
whether  any  lien  exists ;  whether  the  law  creates  a  lien.  It  is 
not  claimed  that  any  lien  was  created  by  the  contract  of  the 
parties.  It  is  sought  to  make  this  analogous  to  the  lien  of  a 
vendor  for  purchase  money.  But  in  that  case  the  general  rule 
establishes  the  lien  in  all  cases  of  conveyance  without  payment, 
and  the  exceptions  are  founded  upon  special  circumstances 
which  take  particular  cases  out  of  such  general  rule.  The  fact 
of  conveyance  without  payment  gives  the  vendee  prima  facie  a 
lien,  and  devolves  it  upon  the  vendor,  or  those  claiming  under 
him,  to  show  that  such  lien  has  been  lost  or  waived.  (Story's 
Eq.  Jar.  §i  1218, 1224.)  I  do  not  understand  the  same  principle 
to  apply  to  cases  like  the  present.  The  law  has  not  applied  the 
same  general  rule  to  claims  for  advances  made  by  one  for  repairs 
and  improvements  of  premises  owned  in  whole  or  in  part  by 
others,  and  made  such  advances  a  lien  on  the  premises  im- 
proved. It  is  only  under  special  circumstances  that  such  lien 
has  been  allowed,  and  these  circumstances  must  be  shown  by  the 
party  asserting  the  lien.  Judge  Story,  speaking  of  this  lien, 
says,  ^'  this  lien,  as  we  shall  presently  see,  arose  from  contract 
express  or  implied,  and  sometimes  it  is  created  by  courts  of 
equity  upon  mere  principles  of  general  justice,  &c."  {Stores 
Eq.  Jur.  i  1234.)  And  again,  ''in  many  cases  repairs  and  im- 
provements will  be  held  to  be  not  merely  a  personal  charge,  but 
a  lien  on  the  estate  itself."  {Id.  i  1236.)  The  lien  is  spoken  of 
as  existing  in  particular  cases  by  reason  of  circumstances  pe- 
culiar to  them,  rather  than  as  existing  as  a  general  rule  in  all 
ordinary  cases  of  advances  of  this  character,  and  in  this  respect 
it  differs  from  the  lien  of  a  vendor,  for  purchase  money.  And 
sometimes  this  lien,  or  charge  in  the  nature  of  a  lien,  is  made 
to  depend  upon  the  situation  of  the  parties  before  the  court 
The  proposition  that  a  case  might  exist  in  which  relief  might 
be  granted  in  respect  to  advances  of  this  character,  when  the 
power  of  the  court  was  invoked  by  the  party  in  defieknlt,  against 
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him  who  had  advanced  the  money,  when  it  would  not  upon  the 
direct  application  of  the  latter,  is  controverted  by  learned  coun- 
sel, and  treated  as  a  novel  proposition.  When  I  made  the  sug- 
gestion, I  supposed  it  was  a  doctrine  quite  familiar.  The  coun- 
sel in  his  written  points  says,  "  In  a  court  of  equity  the  equit- 
able rights  of  parties  are  never  changed  or  affected  by  their 
position  as  plaintiffs  or  defendants."  And  again  "  an  equitable 
objection  to  a  strictly  equitable  right  would  be  an  absurdity  in 
terms."  If  I  rightly  understand  the  latter  part  of  the  proposi- 
tion, I  do  not  know  that  I  can  find  fault  with  it,  for  what  is 
strictly  equitable  must  be  as  I  understand  it,  "  strictly  "  unob- 
jectionable. I  am  not  however  aware  of  any  distinction  be- 
tween cases  in  which  the  plaintiff  bases  his  right  to  relief  in  a 
court  of  equity  upon  a  legal  right,  and  those  in  which  his  claim 
is  of  a  purely  equitable  character,  that  is  a  claim  which  can 
only  be  enforced  in  equity.  In  either  case  he  who  asks 
equity  must  do  equity.  A  court  of  equity  certainly  would 
not  be  less  favorable  to  the  defendant  for  the  reason  that  the 
plaintiff  had  no  legal  right  to  the  relief  sought,  but  merely  an 
equitable  right  addressed  to  the  sound  discretion  of  the  court. 
Before  the  act  of  1887,  if  a  bill  was  filed  to  avoid  an  obligation 
for  usury,  and  the  extraordinary  power  of  the  court  invoked  to 
cancel  the  usurious  obligation,  which  could  only  be  done  in  a 
court  of  equity,  the  court  unvariably  refused  relief,  except  upon 
the  payment  of  the  principal  and  lawful  interest,  and  yet  let 
the  parties  change  situations  and  the  usurer  come  into  court  to 
enforce  his  usurious  obligations,  and  his  securities  would  be  de- 
clared void.  Chancellor  Walworth  in  Putnam  v.  Ritchie^  (6 
Paige,  405,)  in  passing  upon  a  claim  of  a  similar  character 
although  not  precisely  analogous  to  this,  recognizes  this  princi- 
ple, and  Justice  Story  in  speaking  of  liens  for  repairs  and  im- 
provements, expressly  recognizes  the  distinction  referred  to. 
{Story's  Eq.  Jur.  §§  656, 1234.)  It  is  one  of  the  settled  max- 
ims of  a  court  of  equity  and  is  applied  indiscriminately  to  cases 
of  a  legal  as  well  as  those  of  a  purely  equitable  character.  {Id. 
i  64.  Siurges  v.  Champneys,  5  MyL  ^  Craig,  97, 101, 102. 
C&m.  Dig.  Chancery,  8  F.  8.) 
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The  claim  that  a  lien  exists  upon  the  property  benefited,  for 
J^     advances  made  for  improvements  without  a  special  contract  or 
(^'    some  special  circumstances  giving  to  the  party  in  advance  pe- 
V  culiar  equities,  is  not  supported  by  any  authority.    The  inde- 

fatigable counsel  has  been  unable  to  cite  us  to  any  reported 
case  in  which  such  a  claim  has  been  held  to  be  good.  In  his 
argument  he  relied  upon  the  remarks  of  Justice  Story  in  his 
commentaries  upon  equity  jurisprudence,  and  appeared  to  sup- 
pose that  in  the  former  decision  this  author  had  been  overlooked 
or  intentionally  disregarded.  I  would  not  willingly  do  either. 
But  each  part  of  this  work  should  be  read  in  reference  to  the 
subject  matter  then  under  consideration  by  the  learned  author, 
and  all  the  remarks  upon  one  subject,  with  the  qualifications  and 
limitations  annexed  to  them.  Strange  doctrines  might  be  ex- 
tracted from  this,  as  from  every  other  book,  by  taking  detached 
sections  and  applying  them  to  cases  evidently  not  then  in  the 
mind  of  the  writer  ;  and  yet  in  this  way  only,  can  this  claim  be 
sustained  upon  the  authority  of  this  work.  A  brief  reference 
to  the  sections  relied  upon  in  support  of  the  claim  will  be  proper, 
and  will  show  that  the  lien  claimed  in  this  case  is  nowhere  re- 
cognized by  this  eminent  jurist.  Judge  Story,  in  §  655  of  the 
work  referred  to,  in  treating  of  the  subject  of  partition  and  the 
doctrine  of  equitable  compensation  in  that  proceeding,  says, 
^'  cases  of  a  difierent  nature,  involving  equitable  compensation  to 
which  a  court  of  law  is  utterly  inadequate,  may  easily  be  put, 
such  for  instance,  as  cases  where  one  party  has  laid  out 
large  sums  in  improvements  on  the  estate.  For,  although 
under  such  circumstances,  the  money  so  laid  out  does  7iot  in 
strictness  constitute  a  lien  on  the  estate,  yet  a  court  of  -equity 
will  not  grant  a  partition  without  first  directing  an  account, 
and  compelling  the  party  applying  for  partition  to  make  due 
compensation,"  (fcc.  To  this  he  cites  Swan  v.  Swan,  (8  Penn.  Rep. 
518.)  This  extract  clearly  shows  the  opinion  of  Judge  Story 
to  be,  1st,  that  no  lien  exists  in  cases  like  the  present,  and  2d, 
that  a  court  of  equity  does  regard  the  situation  and  standing  of 
parties  in  court  in  deciding  upon  the  relief  to  be  granted,  and 
whether  the  power  of  the  court  shall  be  exerted  in  their  behalf 
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at  all,  and  if  so  upon  what  terms.  He  says  that  no  lien  exists, 
and  proceeds  to  show  why  in  a  certain  case  the  rights  of  the 
party  are  the  same,  as  against  the ,  adverse  party  who  seeks  to 
make  use  of  the  process  and  power  of  the  court,  as  they  would 
have  been  had  such  lien  existed. 

But  the  claimant  relies  particularly  upon  the  doctrines  ad- 
vanced in  the  same  work,  in  §§  1234  to  1240,  to  sustain  the 
claim  in  this  cause.  The  author  in  that  •  part  of  the  work 
is  treating  of  implied  trusts,  which  are  defined  to  be,  1st,  those 
which  stand  upon  the  presumed  intention  of  the  parties,  and 
2d,  those  which  are  independent  of  any  such  intention  and  are 
forced  upon  the  conscience  of  the  party  by  operation  of  law,  as 
for  example,  in  cases  of  meditated  fraud,  imposition,  notice  of  an 
adverse  equity,  and  other  cases  of  a  similar  nature.  (§  1195.) 
There  is  no  foundation  for  presuming  an  intention  of  the  parties 
to  create  a  lien  in  this  case :  neither  is  there  any  fraud  or  impo- 
sition pretended  on  the  part  of  Thomas  which  should  force  an 
implied  trust  upon  his  conscience.  Whether  the  provisions  of 
the  revised  statutes  in  relation  to  trusts  would  affect  the  class  of 
trusts  referred  to  by  Judge  Story,  or  any  and  which  of  them, 
may  perhaps  be  a  question,  but  we  do  not  deem  it  necessary  to 
examine  it  here.  In  i  1284,  the  writer  first  speaks  of  the  lien 
which  is  claimed  to  exist  here,  as  one  upon  which  he  proposes 
to  speak,  and  then  says,  "  this  lien,  as  we  shall  presently  see, 
sometimes  arises  from  a  contract  express  or  implied  between  the 
parties,  and  sometimes  it  is  created  by  courts  of  equity  upon 
mere  principles  of  general  justice ;  espedcUly  when  any  relief 
is  sought  by  the  party  who  ought  to  pay  his  proportion  of  the 
money  expended  in  such  repairs  and  improvements  ;  for  in 
such  cases  the  maxim  well  applies.  Nemo  debet  locupletari  ex 
alterius  incommodoJ^  In  this  section  the  author  merely  lays 
down  the  proposition  that  in  certain  cases  equity  will  create  this 
lien,  but  does  not  define  in  what  cases  this  will  be  done,  leaving 
that  to  the  following  sections.  He  speaks  very  differently  of  the 
lien  of  the  vendor  of  land  for  the  purchase  money.  He  speaks 
of  that  lien  as  existing  in  all  cases,  and  as  well  established  in 
equity.    {lb.  i  1217  and  seq,)    In  i  1235,  the  common  law  writ 
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de  reparatione  facienda  is  spoken  of,  and  has  no  application 
kere.  In  §  1236,  it  is  said  that  "  in  many  cases  (not  in  all 
cases)  repairs  and  improvements  will  be  held  to  be  not  merely 
a  personal  charge  but  a  lien  on  the  estate  itself."  And  is  followd 
by  this  remark  an  example  taken  from  the  case  of  Lake  y. 
Craddock,  (1  Eq.  Ca.  Ab.  29,  iS*.  C-  3  P.  Wms.  158.)  That 
case  is  referred  to  in  my  former  opinion,  and  what  I  then  said 
need  not  now  be  repeated.  Indeed  the  case  speaks  for  itself, 
and  by  the  example  given,  the  author  qualified  and  explained 
his  remarks,  and  manifested  to  what  class  of  cases  he,  in  that 
•ection,  designed  to  apply  the  doctrine  of  implied  trusts. 

The  case  of  ScoU  v.  Nesbitt,  (14  Vesey^  444,)  also  referred  to 
in  the  note  to  that  section,  merely  establishes  the  doctrine  that 
for  advances  upon  a  West  India  estate  in  behalf  of  the  English 
owner,  a  lien  attaches,  but  the  Lord  Chancellor  expressly  rests 
his  decision  upon  the  nature  and  situation  of  the  property  and 
the  situation  of  the  parties,  and  not  upon  the  doctrine  of  lien. 
He  says,  ^'  I  must  lay  the  doctrine  of  lien  out  of  the  question, 
except  with  reference  to  the  distinction  between  an  estate  in 
Jamaica  and  in  this  country."  This  case  is  cited  by  authors  as 
establishing  this  and  no  more,  and  not  as  establishing  a  lien 
generally  for  advances  for  repairs  and  improvements.  (Com. 
Dig.  Lieru,  note  6,  i  79.    Id.  Chancery  app.  Lien^  §  7.) 

In  §  1237  the  author  states  that  in  many  cases  the  doctrine 
may  proceed  upon  the  ground  of  express  or  implied  agreement, 
and  cites  Glcuistane  v.  Buly^  (2  Mer.  403,)  which  was  a  bill 
filed  in  respect  to  a  charter  party,  and  in  which  the  master  of 
the  rolls  says :  "  There  are  to  be  sure  liens  which  exist  only 
in  equity,  and  of  which  equity  alone  can  take  cognizance ;  but 
it  can  not  be  contended  that  lien  for  freight  is  one  of  them," 
Not  one  word  said  in  tiie  case,  of  liens  upon  real  estate.  Judge 
Story  then  in  the  same  section  proceeds  to  speak  of  cases  other 
than  those  of  agreement  or  joint  purchase,  in  which  liens  have 
been  allowed,  and  then,  as  if  speaking  of  the  only  case  of  a  lien 
which  would  exist  for  repairs  by  one  joint  tenant,  says :  ^'  So 
money  bona  fide  laid  out  in  improvements  on  an  estate  by  one 
joint  owner  will  be  allowed  on  a  bill  by  the  other  (not  by  hua- 
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self)  if  he  ask  for  a  partition."  And  in  §  1238  the  author  layg 
down  this  proposition :  ''  In  all  cases  of  this  sort,  however,  the 
doctrine  proceeds  upon  the  ground  either  that  there  is  some 
fraud  or  that  the  aid  of  a  court  of  equity  is  required," — ^that  is, 
required  by  the  party  against  whom  the  claim  is  made.  If  a 
lien,  as  such,  existed  these  qualifications  of  the  rule  would  have 
been  improper  and  unfounded.  In  the  remaining  sections  re-* 
lied  upon  (1239, 1240,)  the  doctrine  of  the  civil  law  upon  this 
subject  is  considered.  There  is  no  ground  for  alledging  that 
the  doctrine  of  lien,  in  cases  like  the  present,  is  advanced  or 
recognized  by  Judge  Story  in  his  work  referred  to.  On  the 
contrary,  it  is  very  plainly  declared  that  no  such  lien  exists, 
except  under  peculiar  circumstances  and  for  special  reasons,  not 
existing  in  this  case.  Upon  this  branch  of  the  case  I  will  add 
nothing  more  to  my  former  opinion,  except  to  refer  as  bearing 
remotely  upon  the  subject,  to  the  additional  authority  of  Ingles 
V.  BHnghurst,  (1  Dallas,  341.) 

II.  The  doctrine  of  constructive  liens  will  not  at  this  day      ^/ 
be  extended  and  applied  to  cases  not  within  the  rule,  and  the 
reason  of  the  rule,  which  has  been  clearly  established.  Secret 
trusts  in,  and  constructive  liens  upon  real  estate,  are  now  di»* 
countenanced ;  at  least  they  are  not  encouraged.   .The  lien  (tf 

a  vendor  of  real  estate  for  the  purchase  money  is  disallowed  in 
many  of  the  states  of  the  union,  and  were  it  now  a  new  ques- 
tion in  this  state,  it  is  at  least  doubtful  whether  it  would  be 
established.  See  upon  this  subject  the  note  of  the  American 
editor  to  case  of  Mackreth  v.  Symmans,  1  White  ^  Thidw^e 
Leading-  Cases  in  Eq.  ( Vol  65,  Law  Library,)  194,  and  per 
Marshall,  Ch.  J.  Bayly  v.  Oreenleaf,  (7  Wheat.  46.) 

III.  Upon  the  facts  disclosed  in  this  case  no  lien  can  be  es- 
tablished, upon  any  principle  contended  for  by  the  counsel  for 

the  claimant.  (1.)  There  is  no  agreement  express  or  to  be  im-  cK^ 
plied  from  the  facts  proved,  that  a  lien  should  be  created.  No 
intention  to  charge  the  premises  for  the  advance  can  be  pre* 
jiumed.  On  the  contrary  the  evidence  shows  conclusively  that 
the  credit  was  given  to  Thomas  and  not  to  the  premisei. 
Thomas  was  then  in  good  credit,  and  supposed  to  be  wealthy. 
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and  there  was  a  strife  between  Cadwell  and  other  persons  for 
the  privilege  of  making  advances  for  him,  they  paying  in  goods 
and  expecting  their  pay  in  money.  Had  they  relied  upon  a 
supposed  lien  upon  the  property,  as  security  for  their  repay- 
ment, the  contest  would  have  been  of  a  different  character. 
The  lien  of  the  vendor  of  real  estate  for  the  purchase  money,  is 
not  to  be  referred  to  any  supposed  agreement  of  the  parties. 
{Story's  Eq,  Jur.  §  1220.)  It  has  been  allowed  when  it  was 
very  evident  that  the  parties  contemplated  no  such  thing,  but 
it  was  allowed  upon  principles  and  for  reasons  not  applicable  to 
this  case,  and  which,  as  before  said,  will  not  be  extended. 

J  [^  (2.)  The  payments  made  by  Oadwell  were  not  in  the  nature  of 
advances  made  by  one  joint  owner  of  property  for  another. 

v^*\^  They  were  mere  advances  to  John  Thomas.  Cadwell  did  not 
make  the  payments  because  he  was  jointly  liable  with  Thomas, 
and  because  by  reason  of  such  liability  he  was  compelled  to  do 
so,  but  he  made  them  because  Thomas  had  requested  him  to  do 
so,  and  for  the  reason  that  he  supposed  it  to  be  to  his  advantage 
to  make  the  payments  in  the  manner  in  which  he  did,  and 
credit  Thomas  for  the  amount.  It  would  hardly  be  claimed 
that  if  a  third  person  had  loaned  the  money  to  Thomas  with 
which  he  had  paid  his  proportion  of  the  cost  of  the  improve- 
ments, such  person  would  have  had  a  lien  upon  the  premises 
for  the  amount.  Suppose  Col.  Dodge,  the  agent  of  Mr.  Thomas, 
having  no  interest  in  the  property,  instead  of  waiting  to  be  put 
in  funds  by  the  latter,  believing  him  to  be  responsible,  had 
made  advances,  drawing  from  time  to  time  for  the  balance  due 
him,  can  it  be  claimed  that  he  would  have  had  a  lien  for  the 
amount  which  chanced  to  be  due  him  at  the  failure  of  Thomas  ? 
I  think  not ;  and  yet  in  respect  to  the  advances  made  by  Cad- 
well, he  is  in  no  different  situation  than  that  in  which  Col. 
Dodge  would  have  been  in  the  case  supposed.  If  a  lien  should 
be  given  in  any  case,  without  the  agreement  of  the  parties,  it 
would  only  be  when  the  advances  were  made  involuntarily  and 
by  reason  of  a  liability  as  one  of  the  owners  of  the  property. 
But  in  making  these  advances  Cadwell  was  but  the  a^ent  and 
paymaster  of  Thomas.    (3.)  The  counsel  concede  that  there 


ia».]  IN  THE  SUPREME  COURT.  ©gy 


Taylor  v.  Baldwin* 


mast  be  a  default  on  the  part  of  Thomas^  to  entitle  Cadwell  to 
his  lien ;  that  is,  a  default  in  the  payment  of  his  proportion  of 
the  cost  of  the  improvements.  But  in  this  case  there  has  been 
.no  such  default.  These  payments  have  been  made  by  him 
through  his  agent  Cadwell,  and  according  to  agreement,  and  the 
fact  that  the  agent  has  an  unsettled  balance  due  him  will  not 
^ve  him  a  lien  which,  if  it  exists  at  all,  belongs  exclusively  to 
joint  owners,  for  advances  made  in  that  character  and  in  con- 
sequence of  liabilities  growing  out  of  it.  The  payments  were 
made  by  Cadwell  in  pursuance  of  a  distinct  agreement  with 
Thomas,  and  had  he  wanted  security  he  should  have  exacted  it. 
He  might  not  have  obtained  it,  but  he  might  then  have  suffered 
Tomlinson  to  become  the  sole  creditor  of  Thomas  for  the  amount 
advanced,  and  the  contest  between  him  and  Tomlinson  for  that 
privilege,  as  well  as  this  litigation,  would  have  been  avoided. 

Having  come  to  the  conclusion  that  no  lien  exists  against 
Thomas,  it  is  not  necessary  to  examine  the  question  made  as 
to  the  rights  of  creditors  of  Thomas,  or  whether  the  Albany 
City  Bank  stand  in  any  better  situation  than  Thomas  himself 
would  have  done,  in  this  litigation.  But  if  the  lien  could  be 
established  against  Thomas,  the  Albany  City  Bank  being  cred- 
itors of  Thomas,  and  having  secured  the  legal  title  to  the  prop- 
erty without  notice  of  this  secret  and  constructive  lien  claimed 
by  Cadwell,  would — their  equities  being  equal — ^hold  as  against 
Cadwell  in  virtue  of  their  prior  and  superior  legal  title.  This 
is  expressly  decided  in  Bayly  v.  Greenleaf^  (7  Wheat.  46.) 
See  also  Moore  v.  Holcomby  (3  Leigh,  597,)  and  the  cases  cited 
in  note  to  Mackreth  v.  Symmons,  supra,  and  the  comments  of 
the  American  editor  at  pages  249  and  250  of  the  Law  Library 
edition.  Dickinson  v.  Tillinghast,  (4  Paige,  215,)  was  a 
question  upon  the  effect  of  the  recording  acts.  The  cases  of 
Hotoe,  (1  Paige,  128,)  and  Shirley  v.  The  Congress  Steam 
Sugar  Refinery,  (2  Ed.  Chy.  Rep.  505,)  decide  upon  the 
rights  of  a  general  assignee  for  the  benefit  of  creditors,  and 
that  such  assignee  takes  subject  to  all  the  equities  which  ex- 
isted against  the  property  in  the  hands  of  the  assignor.  This 
would  clearly  not  hold  good  in  cases  (of  transfer  to  a  croditor  in 
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absolute  payment  of  a  debt.  {See  Bayly  v.  OreenUafy  supra.) 
I  do  not  deem  it  necessary  to  add  any  thing  more  to  the  reatfo&s 
assigned  for  my  former  decision.  Further  and  more  careful 
examination  has  only  confirmed  me  in  the  opinion  that  the 
claim  is  without  precedent,  and  unsupported  by  any  established 
principle  of  law. 

The  claim  of  Mr.  Baldwin  we  think  without  foundation  as 
against  the  Albany  City  Bank,  for  the  reasons  given  for  the 
decision  at  special  term.  The  order  then  made  was  as  favor- 
able as  the  claimant  could  ask,  and  my  associates  think  more 
80,  but  as  the  widow  and  heirs  of  Tomlinson  do  not  object  to  it 
as  too  favorable,  it  must  be  affirmed. 

The  order  made  at  special  term  must  then  be  affirmed,  with 
costs  to  be  paid  by  Cadwell  and  Baldwin. 


Washington  Special  Term,  March,  1851.     WiUard^  Justice. 

De  Bidder  vs.  Schermerhorn  and  Purdt. 

Where  S.  by  an  instntmest  nnder  his  hand  and  sealj  acknowledged  the  reoe^ 
of  SlOO  fVom  one  M.,  which  he  promised  to  pay  out  in  the  purchase  of  land  in 
Michigan  or  Illinois,  and  to  procure  deeds  of  the  same  and  to  pay  three  and 
a  half  per  cent  interest,  and  to  act  for  the  muitual  interest  of  both  parties ; 
and  P.  on  the  same  day  and  on  the  same  piece  of  paper,  by  an  instmment 
tinder  his  hand  and  seal  covenanted  and  guarantied  the  fulfillment  by  S.  of 
the  said  agreement ;  Held  that  a  joint  action  against  S.  and  P.  for  a  breach 
of  the  original  agreement  could  not  be  sustained. 

Hdd  alsoy  that  the  original  contract  of  S.  and  the  guaranty  of  P.  were  different 
contracts,  and  could  not  be  united  in  the  same  action  at  comxaon  law,  nor 
under  (  120  of  the  code  of  procedure. 

At  common  law  a  joint  action  could  not  be  brought  against  two  or  more,  who 
were  severally  and  not  jointly  bound  by  the  same  covenant.  So  also,  on  a 
loint  and  several  covenant,  the  plaintiff  was  bound  to  sue  all  j^n%,  or  each 
separately.    This  principle  is  changed  by  (  120  of  the  code. 

Demurrer  to  complaint.  On  the  13th  April,  1836,  the  defend- 
ant,  John  C.  Schemerhom,  received  from  Mariah  De  Bidder  $100^ 
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which  he  promised  to  pay  oat  in  the  purchase  of  land  in  Michigan 
or  Illinois,  and  procure  deeds  therefor  in  the  name  of  the  said  Ma- 
riah  and  John,  and  to  pay  8^  per  cent  interest,  and  to  act  for  the 
mutual  interest  of  both  parties.  A  receipt  expressing  this  con- 
tract was  given  by  Schermerhorn,  under  his  hand  and  seal.  On  the 
same  day,  and  on  the  same  piece  of  paper,  the  defendant  Purdy, 
by  an  instrument  under  his  hand  and  seal,  covenanted  and  guar- 
anteed the  fulfillment  by  and  on  the  part  of  the  said  Schermerhorn, 
of  the  agreement  made  as  aforesaid  by  him. 

The  present  action  was  against  Schermerhorn  and  Purdy  jointly. 
The  complaint  set  out  the  breach  of  the  agreement  by  Scher- 
merhorn, and  the  non-fulfillment  of  the  covenant  by  Purdy,  and 
demanded  judgment  against  both  defendants  jointly.  It  con- 
tained an  averment  that  the  contract  was  assigned  to  the  plain- 
tiff before  the  commencement  of  this  suit.  The  defendants 
separately  demurred  to  the  complaint  and  assigned  several 
causes  of  demurrer,  of  which  it  is  only  necessary  to  notice 
two,  viz.  That  distinct  causes  of  action  had  been  improperly 
united,  and  that  the  plaintiff  could  not  bring  a  joint  action 
against  both  defendants  on  the  contract  set  up  in  the  com- 
plaint. 

J.  Lewis,  for  the  defendants. 

H.  W.  Merrill,  for  the  plaintiff. 

WiLX'ARD,  J.  This  action,  was  probably  brought  upon  the 
authority  of  the  case  of  Enos  v.  Thofnas,  decided  by  Justice 
Harris  at  the  Albany  special  term  in  1849,  (4  How.  48.)  The 
only  material  distinction  between  the  cases  is,  that  these  con- 
tracts are  both  under  seal,  and  the  contracts  in  that  case  were 
without  seal ;  but  I  apprehend  that  the  principle  must  be  the 
same  in  both  cases.  The  case  of  Enos  v.  Thomas  was  deci- 
ded upon  the  authority  of  Houffh  v.  Ghray,  (19  Wend.  202.) 
Luqueer  v.  Prosser,  (1  Hill,  256  ;  affirmed  in  error,  4  Id.  420,) 
and  the  kindred  cases.  {See  Manrow  v.  Durham,  8  Hill,  684. 
LeggettY.  Raymond,  6  lb.  639.)    Those  cases  have  been  ro- 
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padiated  in  Hall  v.  Farmer,  (5  Denio,  584,  affirmed  an  ap- 
peal,  2  Comst.  553.) 

The  doctrine  of  the  law  now  is,  that  a  guaranty  is  a  different 
contract  from  that  which  it  is  intended  to  secare,  and  must  there- 
fore express  on  its  face  a  consideration,  in  order  to  take  it  out 
of  the  statute  of  frauds.  The  question  with  respect  to  a  want  of 
consideration  does  not  arise  in  this  case,  because  both  instru- 
ments being  under  seal,  import  a  consideration.  But  whether 
the  two  agreements  are  separate  and  distinct  t^ontracls,  or  are 
but  one  contract,  is  the  important  question  in  this  case.  The 
court  of  appeals  held  them  to  be  different  contracts.  They  hold 
that  the  principal  debtor  undertakes  to  pay  his  own  debt,  and 
the  guarantor  agrees  to  ^ay  the  debt  of  another  person.  The 
obligations  are  different  from  each  other.  It  matters  not  that 
they  were  both  written  on  the  same  piece  of  paper,  and  bear  the . 
same  date.  As  they  are  different  instrumisnts  and  contain  dif- 
ferent obligations,  they  can  not  be  called  a  joint  contract. 

The  120th  section  of  the  code  specifies  in  what  cases  parties 
severally  liable  upon  the  same  instrument  may  be  united.  It 
runs  thus :  "  Persons  severally  liable  upon  the  same  obligation 
or  instrument,  including  the  parties  to  bills  of  exchange  and 
promissory  notes,  may  all  or  any  of  them'  be  included  in  the 
same  action,  at  the  option  of  the  plaintiff." 

At  common  law  the  holder  of  a  promissory  note  or  bill  of  ex- 
change could  not  unite  in  the  same  action  the  maker  and  indor- 
ser,  drawer  and  acceptor.  This  was  first  permitted  as  a  general 
thing  by  the  act  of  April  25, 1832,  {I^aws  of  19>i2,  p,  489,  §  J,) 
and  is  now  adopted  by  the  code.  At  common  law,  also,  when  a 
covenant  was  entered  into  by  two  or  more  severally  and  not 
jointly,  a  joint  action  against  them  could  not  be  maintained. 
{Leigh's  N.  P.  663.  1  East,  226,.  227,  per  Lord  Kenyan.) 
This  principle  was  intended  to  be  changed  by  the  120th  section 
of  the  code,  so  as  to  permit  the  plaintiff  to  include  in  the  same 
action,  all  or  any  of  the  parties  severally  liable  upon  the  same 
obligation  or  instrument.  So,  also,  at  common  law,  when  the 
contract  was  joint  and  several,  the  plaintiff  must  sue  each 
separately,  or  all  together.    He  could  not,  for  example,  maintain 
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an  action  against  two  of  three  parties,  to  a  joint  and  several  con- 
tract. (1  ChU.  PL  80.  8  r.  R.  782.  1  Saund.  291,/.)  TWs 
principle,  whick  has  been  good  law  from  the  time  of  the  year 
books,  was  changed  by  the  120th  section  of  the  code.  The 
plaintiff  is  now  allowed,  at  his  option,  to  sue  any  one  or  more  in 
the  same  action. 

But  the  changes  thus  introduced  by  the  code,  do  not  reach 
this  case.  Neither  of  the  instruments  set  up  in  the  complaint 
is  a  bill  or  promissory  note.  They  are  both  specialties.  Nor 
are  they  one  and  the  same  instrument.  They  are  different  instru- 
ments, and  each  expresses  an  obligation  different  from  the  other. 

It  has  not  been  urged  that  at  common  law,  a  joint  action 
could  be  maintained  against  the  principal  and  his  guarantor,  when 
the  obligation  was  created  by  different  instruments.  No  case 
can  be  found  which  gives  countenance  to  such  a  joinder  of  ac- 
tions or  parties. 

As  the  defendants  are  improperly  united  on  common  kw 
principles,  and  are  not  within  the  saving  grace  of  the  code,  the 
demurrers  are  well  taken.  Judgment  for  the  defendants  on  de- 
murrer to  the  complaint,  with  leave  for  the  plaintiff  to  amend  on 
payment  of  costs. 


Monroe  Special  Term,  April,  1851.    SeUen,  JB»tioe. 

Lawrence  &  Kino  vs.  Kidder  &  Sweet. 

A  Johitand  seyenl  contract  was  entered  into  between  tbe  plaitatiffii  and  the 
defendants,  nnder  seal,  by  which  the  latter,  in  conAideration  of  9200,  aad 
also  fai  consideration  of  the  pnrchaaei  by  the  plaintifb,  of  aU  the  defendanti' 
stock  of  mattresses  and  goods  for  the  manufacture  of  palm-leaf  beds.  Jointly 
and  seyerally  covenanted  and  agreed  with  the  plaintiff^  that  ft-om  the  date 
of  the  contract  and  for  five  years  to  come,  they  would  desist  fW>m  and  dis- 
continue the  manufiicturing,  trading,  selling  or  in  any  manner  or  form  inter* 
feriag  in  or  with  the  manuikctnring  of  palm-leaf  beds  or  mattresfss  or  in  the 
materials  out  of  which  such  beds  are  made,  directly  or  indirecfly,  in  all  tl^# 
territory  of  the  state  of  New-Tork  west  of  the  dty  of  Albany,  and  that  they 
would  not  sell  beds  or  materials  or  twist  for  beds  to  the  agent  or  agents  of 
Vol.  X.  81 
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the  plaintiflb  In  the  city  of  Columbus,  Ohio.  The  contract  was  in  the  penal 
inm  of  $600.  Hdd  that  the  contract  was  void,  as  being  in  restraint  of 
trade ;  the  restriction  embracing  too  large  a  territory. 

Bfld  also,  that  a  complaint  alledging  a  breach  of  such  agreement  by  <me  of  the 
defendants,  without  any  allegation  that  the  other  defendant  had  violated  it, 
did  not  assign  a  sufficient  breach,  and  was  therefore  bad,  on  demurrer. 

While  contracts  which  go  to  the  restraint  of  trade  throughout  an  entire  state 
or  country  are  uniformly  void,  those  which  impose  restrictions  upon  It  only 
in  a  particular  town  or  district  are  sometimes  held  valid. 

The  law  will  tolerate  no  contract  which,  upon  its  face,  goes  to  prevent  an  indi* 
vidual  for  any  time,  however  short,  from  rendering  his  services  to  the  public 
in  any  employment  to  which  he  may  choose  to  devote  himself;  nor  one  which 
deprives  any  section  of  the  country,  however  small,  of  the  chances  that  the 
obligor  in  such  contract  may  fUmish  to  it  the  accommodation  arising  from 
the  prosecution  of  a  particular  trade;  unless  it  appears  that  the  obligee 
himself  intends  to,  and  can,  supply  such  accommodation. 

This  case  became  before  tbe  coart  upon  a  demurrer  to  the 
complaint.  The  action  was  institated  in  June,  1850.  The  com- 
plaint set  oat  a  joint  and  several  contract  under  seal,  executed 
by  the  defendants  and  dated  October  29,  1849,  by  which  in 
consideration  of  the  sum  of  two  hundred  dollars  in  hand  paid, 
and  other  good  considerations  by  the  defendants  jointly  receir- 
ed,  and  also  in  consideration  of  the  purchase  by  the  plaintiffs 
of  the  defendants  of  all  the  defendant's  stock  of  mattresses  and 
goods  for  the  manufacture  of  palm-leaf  beds,  the  defendants 
jointly  and  severally  covenanted  and  agreed  with  the  plaintiffs 
that  from  the  day  of  the  date  of  the  contract,  and  thenceforth 
and  for  five  years  to  come,  they  would  desist  from  and  discon- 
tinue the  manufacturing,  trading,  selling,  or  in  any  manner  or 
form  interfering  in  or  with  the  manufacturing  of  what  are  called 
palm  leaf  beds  or  mattresses,  or  in  the  materials  out  of  which 
such  beds  are  made,  directly  or  indirectly,  in  all  the  territory  of 
the  state  of  New-Tork  west  of  the  city  of  Albany,  and  that 
they  would  not  sell  beds  or  materials  or  twist  for  beds  to  the 
agent  or  agents  of  the  plaintiffs  in  the  city  of  Columbus  in  the 
state  of  Ohio.    The  contract  was  in  the  penal  sum  of  $500. 

The  complaint  alledged  that  subsequent  to  the  execution 
of  the  sud  contract,  and  from  the  first  day  of  December,  1849, 
until  the  commencement  of  this  action,  the  defendant  Kidder 
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had  been  engaged  directly  and  indirectly  in  the  city  of  Roches- 
ter and  elsewhere  in  the  state  of  New- York  west  of  the  city  of 
Albany,  in  manufacturing  and  selling  palm-leaf  beds  and  mat- 
tresses and  in  purchasing  and  selling  the  materials  and  twist 
out  of  which  such  beds  and  mattresses  were  made,  and  that  the 
said  defendants  had  been  interested  as  a  co-partner  in  connec- 
tion with  one  or  more  persons,  in  a  manufactory  in  the  city  of 
Rochester,  in  which  the  business  of  making  and  selling  the  said 
beds  and  mattresses  was  carried  on,  and  had  there  manufactured 
and  sold  palm-leaf  beds  and  mattresses,  and  had  purchased  and 
sold  large  quantities  of  the  materials  and  twist  out  of  which 
the  said  beds  and  mattresses  were  made. 

There  was  no  allegation  in  the  complaint  that  the  defendant 
Sweet  had  been  engaged,  either  with  the  defendant  Elidder,  or 
with  any  other  person,  or  alone,  in  manufacturing  or  selling 
palm-leaf  beds  and  mattresses,  or  in  purchasing  and  selling  the 
materials  or  twist  from  which  such  beds  or  mattresses  were  made. 

The  defendant  Sweet  demurred  to  the  complaint  upon  the  fol- 
lowing grounds :  1.  That  the  contract  or  agreement  set  forth  in 
the  said  complaint  was  a  contract  in  restraint  of  trade,  and  un- 
reasonable, and  therefore  void ;  2.  That  the  complaint  did  not 
set  forth  or  alledge  that  the  restraint  of  trade  imposed  upon  the 
defendants  by  the  said  contract  or  agreement  was  confined  to  a 
particular  place,  or  to  such  reasonable  extent  of  territory  as  was 
necessary  for  the  protection,  security  or  benefit  of  the  plaintiffs ; 
8.  That  the  complaint  did  not  set  forth  or  aver  that  the  defend- 
ants at  any  time  since  executing  the  said  contract  Qr  agreement 
had  not  desisted  from  and  discontinued  the  manufacturing,  tra- 
ding, selling  or  in  any  mannner  or  form  interfering  in,  or  with, 
the  manufacturing  of  what  are  called  palm-leaf  beds  or  mat- 
tresses, or  in  the  materials  out  of  which  such  beds  are  made, 
directly  or  indirectly,  in  any  or  all  the  territory  of  the  state  of 
New- York  west  of  the  city  of  Albany,  or  that  they,  the  defend- 
ants, had  sold  beds  or  materials  or  twist  for  beds  to  the  agent  or 
agents  of  the  plaintiffs  in  the  city  of  Columbus,  in  the  state  of 
Ohio ;  4.  That  the  complaint  did  not  set  forth,  aver,  or  show 
that  the  defendants  had  broken  any  of  the  covenants  in  the 
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said  coBtract  or  agreement  contained;  5.  That  tlie  complaint 
did  not  set  fourth  any  breach  whatever  of  the  said  contract  or 
agreement ;  6.  That  the  complaint  did  not  state  facts  sa£Bcieni 
to  constitute  a  cause  of  action. 

G.  G,  Munger^  for  the  demurrer :  1.  The  contract  in  this 
aetion  is  roid.  The  rule  applicable  to  restraints  on  trade  in 
respect  of  territory  is,  that  all  general  restraints,  and  certain 
limited  restraints,  are  void.  {Miijchel  v.  Reynolds^  1  P.  Wms. 
181.)  The  foundation  of  this  rule  is  a  principle  of  public  poli- 
cy, A  regard  for  tbe  interests  of  the  public  in  unmonopoUzed, 
untrammeled  commerce,  trade,  and  the  arts,  and  in  having  as 
many  as  possible  industrious  citizens  engaged  in  contributing 
their  quota  to  the  aggregate  productions  of  the  community, 
limited  restraints,  which  were  obnoxious  to  the  censure  of  the 
courts  by  the  old  eases,  were  those  carrying  a  restraint  over 
more  territory  than  a  particular  place  or  parish.  At  that  time, 
scarcely  any  business  extended  beyond  these  scanty  limits. 
Bat  with  an  increase  of  facilities  for  intercourse  among  people 
came  an  increased  extent  of  territory  to  be  covered  by  most 
brandbes  of  business ;  and  hence  the  necessity  for  modifying 
the  former  strict  application  of  the  rule.  In  so  doing,  the  courts 
have  by  ao  means,  however,  lost  sight  of  its  principle.  That  is 
still  intact.  The  doctrine  is  as  firmly  established  at  the  present 
moment  as  ever  before,  that  every  contract  which  exacts  more 
terri^ry  from  die  obligor  than  is  essential  to  the  protection  of 
the  obligee  has  no  binding  force  whatever.  {Hanier  v.  Graves^ 
7  Binff.  735.  Biic/icock  v.  Coker,  6  Ad.  ^  EU.  438.  Rcai- 
nic  V.  //Ttiic,  7  Man.  ^  Gr.  969.  Alger  v.  Tliatdiery  19 
jPtcfr.  £1.  Cluippel  v.  Brockioay,  21  Wend.  157.)  Whether 
a  particular  contract  is  of  this  description  or  not  is  to  be  tested, 
to  be  sure,  by  the  present  condition  of  commerce,  trade,  and  the 
arts,  aad  not  by  their  circumscribed  limits  centuries  ago.  But 
Koch  limits,  though  tihey  are  wider  than  heretofore,  will  be  found 
to  have  their  boundaries. 

Such  is  the  rule  in  its  most  usual  shape.  There  may  be 
cases  however,  we  apprehend,  when  it  ought  to  be  adoptfdd  in 
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another  form.  If  tlie  restraint  caused  by  the  contract  covers 
only  sufficient  territory  to  enable  the  obligee  to  prosecute  his 
trade  or  business  successfully,  it  follows  that  the  remainder  of 
the  state  or  kingdom,  or  so  much  of  the  remainder  as  is  equal 
to  the  space  covered  by  the  restraint,  is  necessary  for  the  obli- 
gor's subsequent  successful  prosecution  of  the  same  trade  or 
business.  But  if  the  restraint  covers  much  more  than  half 
of  the  state,  the  obligor  must  go  elsewhere  in  order  to  carry  on 
his  trade  or  business  again,  for  the  same  proof  which  shows  that 
the  restraintgoovers  no  more  territory  than  is  demanded  by  the 
business  of  the  obligee  demonstrates  with  equal  clearness  that 
there  is  not  enough  left  for  the  obligor.  So  long  therefore  as 
general  restraints  are  held  void,  for  the  reasons  which  are  now 
ai&d  -ever  have  been  assigned^  so  long  ought  every  contract  to  be 
considered  void  which  divides  the  kingdom  or  state  Substantially 
unequally  between  the  parties  and  in  favor  of  the  obligees ;  for 
in  effect  such  «  contract  is  precisely  that  of  a  general  restraint 
in  pmnt  of  the  citizenship  of  the  obligor.  The  restUi  is  the 
same  in  both  cases.  The  means  are  thus  different.  In  the  one 
case  no  territory  is  left  him ;  in  the  other,  not  enough.  Would 
the  courts  support  a  contract  by  which  ten  men  should  divide 
the  state  of  New- York  among  themselves  in  such  a  manner  as 
to  give  one-quarter  of  the  state  to  each  of  the  first  three,  and 
the  remaining  quarter  among  the  remaining  seven  men  equally, 
i.  e.  to  three  of  the  men  a  quarter  each,  and  to  seven  of  them  a 
twentyrcighth  part  each  of  the  same  state  for  the  same  busi- 
i)ies8  7  We  apprehend  that  the  court  would  say  that  "  the  terri- 
tory which  three  of  these  men  have  secured  to  themselves  in 
either  ^eces^ary  or  unnecessary  for  their  safety.  If  the  latter, 
most  ^bssuredly  they  should  not  be  permitted  to  retain  it.  If 
the  forn)«r,  we  can  not  see  any  chance  for  either  of  the  seven 
others  to  carry  on  his  business  without  going  into  another  state 
for  efficient  territory.  But  that  would  cause  us  the  loss  of 
seven  useful  members  of  society  in  gratifying  three  others,  and 
oonsequjsntly  we  can  not  support  a  contract,  although  limited  in 
its  terms  which  works  all  the  mischief  a  general  restraint  could." 
Apply  these  rules  here.    Tested  by  the  first  one,  the  contract 
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in  this  action  is  clearly  void,  as  the  defendants  are  excluded  from 
at  least  fourteen-fifteenths  of  this  state.  We  can  not  see  why 
the  conclusion  is  not  inevitahle  that  if  the  plaintifis  need  all  this 
extent  of  territory,  the  defendants  must  leave  the  state  or  aban- 
don their  business. 

Nor  does  the  contract  find  more  favor  in  the  sight  of  the  first 
rule.  The  plaintifis'  business  does  not  require  this  amount  of 
protection.  No  business  at  present  followed  can  possibly  re- 
quire it,  none  with  which  the  courts  have  dealt  have  required  or 
been  allowed  it. 

2.  The  complaint  does  not  show  any  breach  whatever  of  the 
contract  it  recites.  The  case  appears  to  be  this  :  the  defendants 
sold  out  their  partnership  business,  with  its  good  will,  to  the 
plaintiffs,  and  agreed  not  to  continue  the  same  within  the  pre* 
scribed  territory.  We  can  very  easily  understand  that  each  of 
the  partners  would  be  willing  to  covenant  either  jointly  or  seve- 
rally against  the  joint  act  of  both,  for  each  could  control  such  a 
covenant ;  but  that  both  would  be  very  loth  to  become  a  surety 
for  the  other's  individual  acts ;  and  such  was  their  intention 
here  undoubtedly.  But  proceeding  upon  a  strictly  literal  con- 
struction of  the  covenant,  there  has  been  no  violation  of  it. 
There  is  no  allegation  in  the  complaint  that  ^'  they"  have  made 
or  sold  mattresses.  The  covenant  is  that  '^they  "  will  not  make 
d&c.  not  that  "  they  and  each  of  them"  will  not  make  d&c. 

TV.  S,  Bishop,  for  the  plaintiffs.  At  the  time  of  the  adop- 
tion of  the  common  law  rule,  a  certain  period  of  apprenticeship 
in  all  the  trades  was  required.  These  regulations  have  passed 
tiway,  and  with  them  the  reasons  for  the  rule  have  ceased. 
{Chappel  V.  Brackway,  21  Wend,  160.  Oreen  v.  Price^  18 
M.  4*  Wels.  697.)  No  good  reason  for  the  rule  in  America,  can 
be  shown. 

1.  This  restraint  is  not  general  as  to  time,  {Mdllan  v.  May, 
11  M.  4-  W.  667.  Archer  Y.  March,  6  Ad.  ^  El.  969.  HUch- 
cock  V.  Coker,  6  Id.  488.)  2.  It  is  partial  as  to  territory.  The 
rule  is  that  restraints  shall  not  be  general,  that  is  throughout 
the  kingdom.    Applied  to  this  country,  that  rule  would  mean 
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the  territory  of  the  federal  goyernment,  not  of  a  particular  state. 
But  suppose  it  means  a  state,  we  are  not  in  this  case  to  draw  a 
meridian  line  through  the  city  of  Alhany.  The  defendants  are 
only  excluded  from  the  usual  business  part  of  the  state  west  of 
Albany,  and  this  is  no  more  than  the  protection  of  the  plain* 
tiff's,  demands.  The  reaBonableness  or  unreasonableness  of  a  re- 
straint is  to  be  judged  of  by  the  nature  of  the  business  restrained. 
A  manufacturer  supplies  much  more  territory  than  a  mere  arti- 
san. But  this  business  of  palm-leaf  mattress  making,  is  not 
a  trade  or  occupation.  It  is  only  a  very  small  part  of  an  up* 
holsterer's  business.  Suppose  a  cabinet  maker  should  agree  not 
to  make  acertain  kind  of  chairs  or  tables,  as  willow-bottomed  chairs 
or  high-backs,  or  a  druggist  should  promise  not  to  sell  a  certain 
kind  of  drug.  These  would  not  be  restraints  on  trade,  within 
the  rule.  3.  A  good  reason  for  the  restraint  appears  in  the 
pleadings.    4.  As  to  the  breach  ;  "  they  "  have  not  desisted. 

Selden,  Jv  The  demurrer  in  this  action  raises  two  ques* 
tions,  viz. 

1.  Is  the  contract  set  up  in  the  complaint  void  as  being  in  re- 
straint of  trade  ? 

2.  Is  the  breach  assigned  sufficient  ? 

No  one  who  devotes  much  time  to  tracing  back  the  most  famil- 
iar legal  principles  through  the  series  of  decisions  by  which  they 
have  been  established,  can  fail  to  perceive  how  difficult  it  is  in 
many  cases  to  ascertain  with  precision  the  reasons  upon  which 
the  doctrine  is  based,  and  yet  all  know  how  indispensable  this 
is  to  the  safe  application  of  the  rule.  That  contracts  in  restraint 
of  trade,  which  embrace  the  entire  kingdom  or  state,  are  void  is 
a  doctrine  coeval  with  the  common  law.  It  makes  no  difference 
whether  the  contract  is  or  is  not  limited  in"  respect  to  time. 
Whether  the  restraint  be  for  one  month  or  for  life,  if  it  be  gene- 
ral and  unlimited  in  respect  to  space,  the  contract  is  absolutely 
void,  and  no  circumstances  whatever  can  justify  or  uphold  it. 
The  principles  of  public  policy  which  lie  at  the  foundation  of 
this  rule  would  seem  to  be  plain  and  obvious,  and  yet  we  find  it 
urged  in  many  of  the  cases  as  an  objection  to  the  contract,  that 
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it  tended  to  deprire  the  person  bound,  of  the  means  of  obtaining 
a  livelihood,  as  thongh  the  personal  interests  of  the  contracting 
party  had  something  to  do  with  the  doctrine.  Even  so  late  a« 
the  case  of  Chappel  v.  Brockway,  (21  Wend.  157,)  Judge 
Bronson,  after  stating  the  general  rule,  says,  "  there  may  be 
cases  where  the  contract  is  neither  injurious  to  the  public,  n^r 
the  obligor  J  and  then  the  law  makes  an  exception  and  declares 
the  agreement  valid."  It  is  nevertheless  clear  that  the  validity 
of  the  contract  doiBS  not  depend  in  the  slightest  degree  upon  the 
question  whether  it  is  beneficial  or  otherwise  to  the  party  bound. 
The  interests  of  the  public  alone  were  considered  in  the  adop- 
tion of  the  rule.  Those  interests  are  'divisible  into  two  branch- 
es, and  it  it  will  tend  to  elucidate  the  subject  to  make  the  dis- 
tinction. 

The  welfare  of  a  state  is  ietdvanced  by  the  increase  of  its  pro- 
ductive industry.  It  is  important,  therefore,  that  each  of  its 
citizens  should  be  free  to  employ  himself  in  that  department  of 
labor  in  which' his  personal  eiforts  will  be  likely  to  add  most  to 
the  aggregate  productions  of  the  country.  This  is  the  first  and 
leading  reason  for  the  rule  in  question.  But  there  is  another. 
The  convenience  of  the  public  requires  that  all  the  various  trades 
and  employments  of  society  should  be  pursued  each  in  its  due 
proportion,  a  result  with  which  the  exclusion  of  any  individual 
from  his  accustomed  pursuits  has  a  tendency  to  interfere. 
\  These  two  reasons  for  the  invalidity  of  contracts  in  restraint  ot 
trade  are  entirely  distinct  from  each  other ;  one  jrelating  to  the 
wealth  and  profit,  and  the  other  to  the  convenience  of  the  nation. 
The  advancement  of  society  and  the  multiplication  of  tradesmen 
and  avtisans  of  every  description,  have  undoubtedly  taken  some- 
thing from  the  weight  of  the  latter,  Vhile  they  have  in  no  re- 
spect diminished  t£ie  force  of  the  former.  Were  it  an  open  ques- 
tion, much  might  be  said  as  to  the  sufficiency  of  the  reasons  upon 
which  the  rule  was  originally  founded.  But  speculation  of  that 
sort  would  be  out  of  place,  after  the  numerous  cases  in  which 
the  doctrine  has  been  asserted.  The  rule,  therefore,  still  exists 
a&d  is  enforced  both  in  this  country  and  in  England,  as  is  appar 
rmt  from  many  recent  decisions. 
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Bnt  while  contracts  which  thus  go  to  the  restraint  of  trade 
throughout  an  entire  state  or  country,  are  uniformly  roid,  those 
which  impose  restraint  upon  it  only  in  a  particular  town  or  district, 
are  sometimes  held  valid.  The  principal  difficulty  attending  the 
whole  subject  is,  to  ascertain  the  precise  nature  of  this  excep- 
tion to  the  general  cule,  and  the  reasons  upon  which  it  is  found- 
ed, /in  many  of  the  early  cases  the  language  of  the  courts 
would  seem  to  imply  that  the  adequacy  or  extent  of  the  conside- 
ration had  something  to  do  with  the  validity  of  the  contract. 
They  say  that  a  mere  pecuniary  consideration  is  not  sufficient ; 
that  there  must  be  something,  although  it  does  not  appear  very 
clearly  what,  added  to  this  to  support  the  contract.  This  idea, 
however,  of  the  necessity  of  any  greater  or  other  consideration  for 
a  contract  of  this  description,  than  any  other,  was  obviously  un- 
founded, and  has  been  exploded  by  the  recent  cases.  {Hitchcock 
V.  Cocker,  1  Mann.  ^  Or.  195.  Green  v.  Price,  13  Mees, 
^  Wets.  698.)  ¥ 

Again ;  it  is  said  in  many  of  the  cases  that  the  contract  must 
be  reasonable ;  that  it  must  not  impose  restrictions  upon  one 
party  which  are  not  beneficial  to  the  other.  In  the  leading 
case  on  the  subject,  referred  to  in  all  the  later  cases,  Gh.  J. 
Parker  says  that  in  order  to  uphold  a  contract  of  this  kind  it 
must  appear  "  that  it  was  reasonable  for  the  parties  to  enter 
into  it ;  that  it  was  a  proper  and  useful  contract  and  such  as 
could  not  be  set  aside  without  injury  to  a  fair  contractor.'' 
{Mitchell  V.  Reynolds.  1  P.  Wms.  181.)  And  in  the  lato  case 
of  Chappel  v.  Brockway,  before  cited.  Judge  Bronson  says 
that  '^  whatever  may  be  the  pecuniary  consideration,  it  must 
appear  in  addition  that  thei'e  was  some  good  reason  for  enter- 
ing into  the  contract,  and  that  it  imposes  no  restraint  upon  one 
party  which  is  not  beneficitJ  to  the  other."  All  this  however 
about  the  reasonableness  of  the  contract,  its  benefits  to  the  one 
or  the  other  party,  the  inadequacy  of  a  pecuniary  consideration 
&c.  is  obviously  founded  upon  the  erroneous  idea  that  in  regard 
to  this  species  of  contract  the  law,  not  content  with  effectually 
protecting  the  rights  of  the  public,  undertakes  to  extend  its 
guardianship  over  the  private  interests  of  the  parties  eon^ 
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eernad — ^to  aaperriae  their  acta  with  a  yie\r  to  their  own  indi- 
yiiaal  advantage.  This  notion  can  not  be  reconciled  with  that 
uniform  policy  which  leaves  parties  to  make  whatever  contracts 
they  please,  provided  no  legal  or  moral  obligation  is  thereby 
violated  or  any  public  interest  impaired,  nor  with  some  of  the 
adjodications  on  this  particular  subject.  Judge  Bronson  him- 
self, in  Chappel  v.  Brockwayy  while  he  adopts  the  phraseology 
of  some  of  the  old  cases,  notices  the  fact  that  the  cases  of 
Pierce  v  Puller^  (8  Me^ss.  Rep.  223,)  and  Palmer  v.  JSIiebbinSj 
(3  Pick.  188,)  can  not  be  reconciled  with  the  idea  implied  by 
that  phraseology,  and  yet,  he  says  that  it>does  not  appear  that 
the  court  (in  those  cases)  intended  to  lay  down  a  new  rule. 

Another  idea  advanced  in  some  of  the  cases  is  that  contracts 
for  the  restraint  of  trade  in  particular  localities  are  to  be  sus- 
tained because  they  are  beneficial  to  the  public,  and  to  the 
parties  interested,  by  way  of  preventing  excessive  competition. 
If  this  were  the  true  reason  for  the  exception,  it  would  be  in* 
dispensable  to  show  that  such  competition  existed  in  the  par- 
ticular instance.  Because  otherwise  the  courts  must  be  per* 
mitted  to  act  upon  the  presumption  that  such  was  the  case  in 
any  and  every  district  concerning  which  the  question  might 
arise,  which  would  be  subversive  of  the  whole  doctrine  in  regard 
to  contracts  in  restraint  of  trade,  as  it  would  prove  that  exces- 
sive competition  was  universal. 

If  we  take  a  general  view  of  the  subject,  and  of  all  the  au-< 
thorities  bearing  upon  it,  we  shall  see  that  the  exception  we  are 
eonsidering  rests  exclusively  upon  the  principle  that  whenever 
the  reason  of  a  rule  does  not  exist,  the  rule  itself  ceases.  This 
familiar  doctrine  affords  an  ample  basis  for  the  exception  in 
question. 

If  the  party  bound  be  excluded  only  from  a  single  town  or 
a  district  of  moderate  dimensions,  leaving  the  residue  of  th« 
country  open  to  him,  he  has  still  an  ample  field  left  for  his  in- 
dustry and  exertions  in  the  way  in  which  they  may  be  made 
most  available.  There  is  no  necessary  loss  of  profit  to  the 
public,  arising  from  such  a  contract.  Why  then,  it  may  be 
asked,  does  the  law  annex  any  other  condition  to  the  vaUdi^ 
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of  each,  a  contract  than  that  there  should  be  territory  enoagh 
left  to  afford  the  party  bound  ample  room  for  the  exercise  of 
his  Tocation.  It  is  because,  as  I  have  already  said,  the  law 
regards  the  convenience  of  the  public  not  less  than  its  profit. 
It  is  for  the  convenience  of  the  community  not  only  that  all  the 
various  arts  and  trades  should  be  followed,  but  that  their  pur- 
suit should  be  distributed  throughout  the  different  sections  of 
the  country,  so  that  every  locality  should  have  its  appropriate 
accommodation.  Hence  the  law  will  not  tolerate  a  oantract 
which  excludes  one  individual  from  carrying  on  his  trade  in  a 
particular  locality,  unless  the  circumstances  show  that  his  place 
is  to  be  supplied  by  some  other  person  of  the  same  trade.  This 
reason  harmonizes  with  those  principles  of  public  policy  upon 
which  the  whole  doctrine  concerning  contracts  of  this  descrip- 
tion rests.  It  makes  the  whole  turn  upon  questions  affecting 
the  public  alone,  without  that  mixing  up  of  private  with  public  . 
interests  to  which  much  of  the  language  before  referred  to 
tends.  It  accounts  perfectly  also  for  the  rule  that  if  the  re- 
striction cover  more  territory  than  is  necessary  for  the  busixkess 
of  the  obligee,  that  is,  if  it  cover  a  territory  over  the  whole  of 
which  the  obligee  can  not  reasonably  be  expected  to  extend  his 
business,  it  is  void — ^not  however  for  the  reason  that  it  is  aa 
unreasonable  restriction  upon  the  obligor  <Hr  party  bound,  but 
because  it  embraces  a  portiim  of  territory  from  which  one  party 
is  excluded  and  which  the  other  party  can  not  supply.  The 
same  reason  which  annexes  it  as  a  cotndition  to  the  validity  ef 
such  a  contract  that,  (in  the  language  of  the  cases,}  the  parity 
with  whom  the  contract  is  made  shall  have  an  interest  in  tha 
restriction ;  which  means,  as  I  say,  that  he  shall  pursue  the 
same  business,  applies  with  all  its  force  to  a  restriction  coverii^^ 
more  territory  than  one  person  can  profitably  occupy. 

The  whole  doctrine  on  the  subject  may  be  summed  up  in  this : 
that  the  law  will  tolerate  no  contract  whidi  upon  its  face  goes 
to  prevent  an  individual  for  any  time,  however  short,  from 
rendering  his  services  to  the  public  in  any  employment  to  which 
he  may  choose  to  devote  himself;  nor  one  which  deprives  any 
section  of  tke  country,  however  small,  of  the  chances  that  ths 
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obligor  in  such  contract  may  furnish  to  it  the  accommodation 
arising  from  the  prosecution  of  a  particular  trade,  unless  it  ap- 
pear that  the  obligee  himself  intends  to  and  can  supply  such 
accommodation. 

V  I  am  not  here  establishing  any  new  rule.  It  is  the  doctrine 
to  be  deduced  from  all  the  cases,  taken  together,  and  it  harmon- 
izes with  them  all.  Thus  construed,  there  is  no  conflict  among 
the  authorities,  so  far  as  the  points  adjudicated  are  concerned, 
although  many  dicta  may,  no  doubt,  be  found  which  are  more 
or  less  inconsistent  with  the  view  here  taken. 

It  is  nevertheless,  in  my  judgment,  the  only  view  which  will 
reconcile  the  cases  at  once  with  each  other  and  with  that  gene- 
ral principle  which  precludes  all  interference  with  the  private 
contracts  of  individuals,  except  upon  some  ground  of  public 
interest  or  policy. 

It  now  remains  for  us  to  apply  these  principles  to  the  present 
case,  and  in  doing  so,  the  first  question  we  encounter  is — ^What 
is  the  meaning  of  the  expression,  "  west  of  the  city  of  Albany," 
as  used  in  this  contract  ?  Does  it  mean  west  of  a  meridian 
line  drawn  from  north  to  south  through  the  city  of  Albany,  or 
does  it  refer  merely  to  that  portion  of  the  state  which  in  com- 
mon parlance,  and  according  to  the  ordinary  acceptation  of  the 
term  in  matters  of  business,  would  be  embraced  by  the  phrase  ? 
The  plaintifis  insist  that  the  latter  is  the  true  interpretation,  and 
that  neither  the  extreme  northern  or  southern  portion  of  the 
state  are  included,  although  they  may  be  west  of  a  meridian 
drawn  through  Albany.  But  the  difficulty  with  this  is,  that 
reasonable  certainty  is  an  indispensable  quality  in  every  con- 
tract. If  the  construction  contended  for  by  the  plaintiffs  were 
adopted,  we  should  have  no  criterion  whatever  for  determining 
as  to  large  portions  of  the  state  whether  they  would  or  would 
not  come  within  the  terms  of  the  restriction. 

I  incline  to  the  opinion  that  a  contract  necessarily  bearing 
such  a  construction,  would  be  absolutely  void  for  want  of  suffi- 
dent  definiteness  and  certainty.  But  if  not,  when  it  admits  of 
two  interpretations,  one  of  which  affords  a  clearly  defined  limit 
to  its  extent,  whUe  the  other  leaves  its  boundaries  so  exceed- 
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i&gly  loose  and  uncertain,  no  court  could  hesitate  to  adopt  the 
former. 

The  next  question  is,  whether  in  passing  upon  contracts  of 
this  description,  we  are  to  confine  our  view  to  our  own  state,  or 
whether  we  are  to  look  at  the  whole  United  States  as  constitu- 
ting a  single  state  or  nation.  In  other  words,  whether  the  same 
rules  are  to  be  applied  to  a  contract  embracing  the  state  of 
New- York  alone,  as  by  the  common  law  has  always  been  ap- 
pVed  to  those  embracing  the  whole  territory  of  Great  Britain. 

This  question  involves  a  variety  of  considerations,  and  ad- 
mits perhaps  of  considerable  discussion.    But  there  are  one  or 
two  leading  ideas  which,  in  my  view,  are  decisive  of  it.    In  the 
first  place,  the  people  of  this  state  have  no  control  over,  or  in- 
fluence upon,  the  municipal  laws  of  the  other  states.    They 
may,  if  they  please,  impose  the  most  burdensome  restrictions 
upon  particular  trades.    We  can  not  say,  therefore,  that  a  re- 
straint which  is  co-extensive  with  this  state  leaves  the  residue 
of  the  union  open  to  the  party  to  pursue  unrestrained  the  same 
trade.    Again  ;  it  is  repugnant  to  the  general  frame  and  policy 
of  our  government  to  regard  the  union,  in  respect  to  our  ordi- 
nary internal  and  domestic  interests,  as  one  consolidated  nation. 
For  all  these  purposes  each  state  is  a  separate  community  with 
separate  and  independent  public  interests.    It  is  by  no  means  ^ 
the  same  thing  to  the  people  of  this  state,  wheth^  an  individual  j 
carries  on  his  trade  within  or  without  its  borders.      I  am  there-  i 
fore  of  the  opinion,  independent  of  authority,  that  a  contract  pro*  { 
hibiting  to  an  individual  the  pursuit  of  any  trade  or  employment 
throughout  the  state  of  New- York,  should  be  regarded  as  a  con- 
tract in  total  restraint  of  trade  within  the  rule  of  the  common  law. 

This  seems  to  have  been  the  view  taken  by  the  supreme  court 
in  the  case  of  Chappel  v.  Brockwat/y  (21  Wend.  157,)  before 
referred  to ;  although  it  does  not  appear  that  the  point  was 
then  raised,  nor  did  the  case  necessarily  involve  it.  Judge 
Bronson  says  that  '^  contracts  which  go  to  the  total  restraint  of 
trade,  as  that  a  man  will  not  pursue  his  occupation  or  carry  on 
business  any  where  in  the  stcUe,  are  void." 

This  brings  me  to  the  question  whether  the  territory  em« 
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braced  by  the  restriction  in  this  case  is  larger  than  tbe  priaci- 
pie  here  contended  for  will  warrant. 

Qneetions  of  this  kind  would  seem  to  involre  considerations 
which  in  many  cases  would  be  the  proper  sabject  of  proo£  Bat 
in  none  of  the  cases  which  have  arisen  have  the  courts  eith» 
submitted  the  question  to  the  jury  or  themselves  received  evir 
dence  upon  it ;  but  have  uniformly  assumed  to  take  judicial 
cognizance  upon  the  &oe  of  the  contract  and  the  averments  in 
regard  to  it,  of  the  nature  of  the  trade  or  employment  and  the 
space  necessary  for  its  proper  and  legitimate  pursuit  The 
question  is  therefore  in  all  cases  properly  raised  by  demurrw. 

In  this  -case  there  are  no  averments  showing  that  manufac- 
turing palm-leaf  beds  or  mattresses  requires  a  more  extended 
field  than  that  of  any  other  mechanical  trade ;  nor  is  there  any 
thing  from  which  the  court  can  infer  that  such  is  its  nature. 

If  we  turn  our  attention,  then,  to  the  space  which  haa  been 
heret(^ore  judicially  allotted  to  particular  employments,  we 
shall  find  that  in  most  of  the  earlier  cases  the  restriction  was 
limited  to  a  city  or  town,  but  that  some  of  the  later  cases  have 
allowed  a  district  more  or  less  extensive  surrounding  such  cily 
or  town  to  be  included  in  such  restriction.  But  it  will  be  seen 
that  no  contract  restraining  trade,  which  embraces  so  large  a 
territory  as  that  included  here,  has  ever  be^i  upheld ;  that  is, 
no  contract  similar  to  this.  Those  relating  to  voyages,  lines  of 
transportation,  d&c  are  of  a  difierent  character. 

It  would  seem  singular,  to  say  the  least,  that  any  mere  me* 
chanical  business,  which  this  appears  to'  be,  should  require  more 
than  tbree-fourths  of  the  entire  state  for  its  profitable  pursuit. 
It  is  true,  as  urged  by  the  defendants'  counsel,  that  if  three- 
fourths  is  not  too  much  for  the  plaintifis,  then  it  follows  that 
the  residue  is  not  enough  for  the  defendants,  and  therefore  if 
they  would  pursue  their  old  employment,  they  most  go  beyond 
the  state.  The  contract  therefore  leads  in  a  measure  to  the 
same  consequences  as  one  embracing  the  whole  state,  which 
would,  if  the  view  I  have  taken  of  it  be  correct,  be  clearly  void. 
It  may  be,  therefore,  that  this  last  consideratioa  alone  should  ba 
regarded  as  fatal  to  this  contract 
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But  It  is  unnecessary  to  take  this  ground,  as  it  is  impossible 
for  the  court  to  say  judicially,  without  any  arerment  to  that 
effect,  that  the  state  of  New-York  is  not  suflBciently  extensive  to 
afford  a  proper  field  for  two  establishments  for  the  manufactur- 
ing of  palm-leaf  beds.  If  then  the  principles  heretofore  es- 
tablished upon  this  subject  are  to  be  maintained,  it  follows  con- 
clusively that  the  restriction  contained  in  this  contract  is  too 
large,  and  that  the  agreement  can  not  be  upheld. 

I  think,  too,  that  w  suflScient  breach  is  assigned  in  the  com- 
plaint. The  defendants  have  agreed  jointly  and  severally  that 
"  tkei/^^  will  desist  from,  and  discontinue  their  business.  Is  an 
averment  that  one  of  them  has  carried  on  the  business,  equiva- 
lent to  an  averment  that  they  have  done  it?  Clearly  not.  To 
make  out  that  such  an  averment  shows  a  breach,  we  must  con- 
strue the  contract  as  though  it  read  that  "  they  and  each  of 
them  would  desist  from,"  &c.  Were  it  possible  for  the  court  to 
do  this  in  an  ordinary  case,  upon  the  principle  that  the  language 
is  to  be  taken  most  strongly  against  the  party  using  it,  it  could 
hardly  be  done  here.  This  is  a  contract  entitled  to  no  favor. 
It  is  presumed,  from  its  very  nature,  to  be  bad  until  the  con- 
trary is  made  to  appear.  The  court  would  therefore  scarcely 
feel  inclined  to  strain  the  language  for  the  sake  of  sustaining 
a  right  of  action. 

But  I  doubt  whether,  in  any  case,  the  court  would  go  the 
length  of  interpolating  the  necessary  words  in  the  contract. 
The  change  produced  by  this  addition  would  be  very  important, 
as  it  would  have  the  effect  to  make  each  of  the  defendants  a 
guarantor  against  the  separate  and  independent  acts  of  his  asso- 
ciate— a  responsibility  which,  upon  the  literal  reading  of  the 
contract,  the  defendants  do  not  assume. 

I  am  therefore  of  the  opinion  that  upon  each  of  the  main 
questions  presented  by  the  demurrer,  the  defendants  are  entitled 
to  judgment.  If  the  plaintiffs  wish  to  amend,  they  may  do  so 
within  twenty  days  after  notice  of  the  judgment,  upon  payment 
of  the  costs.  Although  in  the  view  I  have  taken  of  the  case, 
I  can  hardly  see  how  any  amendment  can  aid  them. 

Judgment  for  the  defendants. 
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WLere  an  fiyary  has  resulted  both  to  the  person  and  the  property  of  another, 
fVom  an  act  of  neglig^ence  on  the  part  of  the  defendant,  both  caoses  of  action 
may  be  joined  in  the  same  complaint 

Demurrer  to  complaint  The  complaint  alledged  that  the  plain- 
tiff was  driving  a  horse,  harnessed  into  the  shafts  of  a  one-horse 
wagon,  along  a  public  highway ;  that  the  defendant  was  a  shoi-t  dis- 
tance behind  the  plaintiff,  driving  two  horses  hitched  to  a  sled,  and 
traveling  in  the  same  direction.  That  the  defendant  left  his  horses 
carelessly  and  negligently  to  travel  along  the  highway  without  a 
driver,  and  that  while  so  left,  the  defendant's  horses  started  into  a 
run,  and  ran  over  the  plaintiff  and  greatly  damaged  his  person,  and 
also  greatly  damaged  the  plaintiff's  horssj  wagon  and  harness^ 
and  caused  his  horse  to  run  away.  The  complaint  closed  with 
this  averment,  "  and  that  all  of  the  same  were  caused  and  occa- 
sioned in  manner  and  form  aforesaid,  by  the  gross  and  willful 
carelessness  and  negligence  of  said  defendant,  as  before  stated 
and  set  forth."  The  defendant  demurred,  on  the  ground  that 
the  complaint  was  drawn  in  violation  of  the  167th  section  of  the 
code,  and  that  the  plaintiff  could  not  recqyer  damages  for  inju- 
ries to  the  person  and  injuries  to  property,  in  the  same  ac- 
tion, iS&c.  &c. 

H.  C  Goodwin  and  J.  P.  Whitiemore,  for  the  plainti£ 

A.  N.  SheldoHj  for  the  defendant 

Mason,  J.  Inhere  is  no  doubt  in  my  mind  that  the  com- 
plaint states  a  good  cause  of  action  in  case,  or  what  would  have 
been  an  action  upon  the  case  under  the  former  system  of  plead- 
ing and  upon  the  principles  of  the  common  law.  It  is  a  com- 
plaint in  which  the  plaintiff  has  made  the  negligence  of  the 
defendant  the  ground  of  action,  and  in  which  the  damages,  both 
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to  the  plaintiff's  person  and  his  property  are  claimed  as  a  con- 
Bequenoe  of  the  negligence,  or  as  resulting  from  the  negligence 
complained  of.  This  was  a  &miliar  mode  of  declaring  nnder 
our  former  system,  for  the  rule  is  well  settled  by  a  long  series 
of  adjudications,  both  in  England  and  in  this  country,  that  in 
this  class  of  actions,  if  it  appeanrthatth^injuiy  wa^'attributa- 
ble  to  negligence,  though  it  were  immediate,  the  pax^jnjured^ 
has  an  election  either  to  treat  the  negligence  ~6r~tEedefendant 
as  the  cause  of  action  and  to  declare  in  case,  or  to  consider  the 
act  itself  as  the  injury  and  declare  in  trespass.  ( WiUiamsr^u- 
Holland,  10  Bing.  R.  112, 117.  Blin  v.  CampbeU,  14  John. 
R.  433.  Wilsm  v.  Smithy  10  Wend.  828.  1  Chitty's  PI. 
127, 128.)  And  it  should  be  borne  in  mind  that  where  the  in- 
jury resulted  from  the  one  negligent  act  of  the  party,  as  in 
the  present  case,  it  constitutes  but  one  cause  of  action.  The 
running  against  the^plaintiff 's  carriage  in  the  highway,  and  up- 
setting the  plaintiff  and  injuring  him  by  the  careless  negligence 
of  the  defendant,  never  constituted  but  one  cause  of  action,  and  the 
plaintiff  recovered  his  damages  as  well  for  his  personal  injuries  as 
for  the  injuries  to  his  property.  This  is  a  salutary  rule  ;  for 
where  an  injury  has  resulted,  both  to  the  person  and  the  proper- 
ty of  the  plaintiff  from  one  single  act  of  negligence  of  the  de- 
fendant, the  law  ought  not  to  be  gtdlty  of  so  great  folly  as  to 
compel  the  plaintiff  to  susttdn  the  burthen  and  expense  of  two 
suits  to  recover  his  damages.  And  the  courts,  which  have  been 
so  fastidious  to  avoid  circuity  of  action,  ought  not  to  require  it, 
unless  the  innovating  spirit  of  the  legislature  has  passed  a  stat- 
ute which  compels  the  courts  thus  to  divide  up  claims  for  dam- 
ages resulting  from  a  single  act.  The  defendant's  counsel  insists 
that  the  167th  section  of  the  code  imposes  this  rule  upon  the 
courts.  I  feel  constrained  to  say,  however,  after  a  most  careful 
examination  of  the  statute  and  the  best  deliberation  which  I 
have  been  able  to  bestow  upon  the  case,  that  I  do  not  think  this 
statute  has  the  effect  which  the  counsel  for  the  defendant  attrib- 
utes to  it.  The  section  reads  as  follows :  "  The  plaintiff  may 
unite  several  causes  of  action  in  the  same  complaint  when  they 
all  arise  out  of  1st,  contract  expressed  or  implied ;  2d,  injuries, 
YoL.  X.  88 
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with  or  witboat  Ibroe,  to  the  person ;  8d,  injuries  mth  or  witk- 
ont  (citeej  to  the  property,  &c."  And  then  foUowB  tiiis  pro- 
Ti0i<Hi7  ^*  Bat  the  canses  of  action  so  united  mnst  belong  to  one 
only  of  these  classes,"  &c.  I  do  not  discover  any  thing  in  this 
section  which  requires  a  plaintiff  to  sever  a  single  eanse  of  ac- 
tion. The  demurrer  in  this  case  is  not  well  taken,  in  my  opinion, 
for  the  reason  that  the  plaintiff  has  not  united,  several  causes  of 
acti(m  in  the  same  complaint.  He  has  only  stated  one  cause  of 
^ti<m.  This  section  never  was  intended,  it  seems  to  me,  to 
sever  a  cause  like  that  set  forth  in  this  complaint.  The  legis- 
lature, in  using  the  terms  "  several  causes  of  action,"  in  this 
section,  must  have  had  reference  to  the  causes  of  action  as  they 
wore  then  bounded,  limited  and  defined  by  the  common  law ;  fixr 
(here  was  no  other  resort  to  ascertain  what  constituted  a  cause 
^  IK^ion. 

The  rul^  is  a  familiar  <me  that  statutes  are  to  be  construed  in 
Florence  to  the  [Hrinciples  of  the  common  law,  in  force  at  the 
time  of  their  passage ;  for  it  is  not  to  be  presumed  that  the 
legislature  intended  to  make  any  innovation  upon  the  common 
law,  further  than  the  case  absolutely  required*  (4  Kenf9  Com. 
464,  8  ed,)  This  167th  section,  instead  of  severing  causes  of 
aetion  as  they  existed  at  the  time  of  the  passage  of  the  statute,  and 
thereby  creating  a  multiplicity  of  suits,  wasTl  have  no  doubt,  in- 
tended by  the  framers  thereof  tq  lessen  suits,  and  diminish  th^ 
nnmber,  by  allowing  the  plaintiff  to  bring  into  the  same  suit  and 
recover  his  damages  for  half  a  dozen  or  any  greater  number  of 
assaults  and  batteries  committed  upon  distinct  and  independent 
occasions.  And  so  he  may  join  in  the  same  action  with  assault 
find  battery,  any  other  ixgury  to  the  person. 

But  again,  the  code  does  not  abolish  in  any  maimer  the  causes 
vi  action  as  they  existed  before  the  passage  of  that  act.  Nor 
does  the  code  in  any  way  define  what  shall  constitute  a  eanse  of 
action.  It  leaves  aJl  this  matter,  as  it  was  at  common  law,  or  in 
equity,  b^ibre  the  code  was  passed.  It  is  true  the  69th  section 
W  abolished  the  forms  of  the  action,  but  it  leaves,  as  we  have 
bsfqre  said,  the  causes  a9  they  were,  and  it  was  never  intended 
to  trench  upon  thw  bonndarie%  so  far  as  tho  eani^  of  aotinn  ia 
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conoemed.  Tlie  csoses  of  action  in  caae  are  perfectly  presenred 
under  the  code,  al&oagh  the  form  of  prosecuting  the  particular 
actioii  is  abolished,  as  it  was  before  the  code ;  and  if  it  suits  th# 
meaning  of  the  code  language  any  better,  we  will  say  the  formi 
of  action  npon  the  case  are  abolished,  while  the  sabstance  of  the 
action,  with  all  its  elements,  is  most  perfectly  retained.  If  I  am 
right  in  the  opinion  above  expressed,  it  follows  that  the  plaintiff 
mnst  have  judgment  upon  this  demurrer,  with  leave  to  the  die- 
fendacnt  to  answer  the  complaint  on  the  payment  of  costs. 


Nsw-YoBK  General  Term,  March,  1851.    Edmonds^  Ed- 
wardsj  and  MUchellj  Justices. 

McMahon  and  wife,  appeUantSj  rs.  Harrison,  respwidenL 

Under  the  proTisions  of  the  revised  statatea  respecting;  the  granting  of  letters 
of  administration  in  cases  of  intestacy,  vice  and  moral  delinquency  will  not, 
of  themselres,  disqualify  a  person  to  act  as  administrator.  Bat  a  ptotoB- 
slonal/^MiMfrisdisonalifled  by  reason  of  improTideoee. 

This  was  an  appeal,  by  Dennis  MoMahon,  jun.  and  wife,  from 
an  order  or  decree  of  the  surrorgate  of  the  county  of  New- York, 
granting  letters  of  administration  cum  iestamento  anneso  upon 
the  estate  of  Buth  S.  Bathbone,  to  the  respondent  Harrison. 
Upon  the  application  of  Harrison  for  letters  of  administration 
the  appellants  appeared  and  filed  their  caveat  and  objections^ 
showing  that  they  were  interested  in  t£e  appointment  of  admin- 
istrator upon  the  estate,  as  creditors  of  the  decedent,  and  that 
Lucy  Ann,  the  wife  of  Dennis  McMahon,  jun.  was  interested  as 
one  of  the  children  of  the  deceased  and  as  one  of  the  legatees  in 
her  will.  They  further  alledged  that  Harrison  was  incompetent 
to  act  as  administrator,  because  of  improvidence,  namely,  that 
he  was  addicted  to  gambling,  and  had  kept  and  did  still  keep  a 
place  let  for  the  purpose  of  gambling,  in  Santa  Fe,  in  New 
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Mexico ;  that  he  had  no  regular  profession  except  as  a  mont^ 
player  and  gambling,  which  rendered  him  liable  at  any  time  to 
be  arrested,  tried,  and  convicted  as  a  criminal ;  that  he  was  in 
the  habit  of  betting  and  losing  large  sums  of  money  on  horse- 
raceSi  cards,  dice,  cock-fights,  and  other  species  of  sporting ; 
that  he  resided  at  Santa  Fe,  and  his  course  of  life  there  was, 
and  for  seyeral  years  had  been,  of  a  roving,  wild  and  unsettled 
character,  following  no  regular  business,  trade  or  profession. 
For  these  reasons  they  objected  to  the  granting  of  letters  of  ad- 
ministration to  him,  and  prayed  that  the  same  might  be  granted 
to  Dennis  McMahon,  jun.  in  right  of  his  said  wife.  These  alle- 
gations were  denied  by  the  petitioner. 

jR.  Locktoood,  for  the  appellants. 

Albert  Matthews^  for  the  respondent. 

By  the  Courts  Edwards,  J.  The  principal  ground  of  ob- 
jection to  the  order  of  the  surrogate  is,  that  the  respondent  is 
disqualified  to  act  as  administrator,  by  reason  of  his  improvidence. 
The  only  evidence  in  the  case  bearing  upon  this  point,  consists 
of  a  letter  written  by  the  respondent  in  Nov.  1848,  in  which 
he  states  in  substance,  that  he  was  at  that  titbe  a  professional 
gambler ;  that  he  opened  a  bank  of  $2,500  every  night,  and  that 
his  business  had  been  successful.  The  appellants  applied  for  a 
conunission,  to  be  sent  to  the  place  where  the  respondent  had  carri- 
ed on  his  gaming  occupations,  for  the  purpose  of  producing  further 
testimony  as  to  his  habits  of  life.  This  application  was  denied, 
and  the  respondent  offered  no  testimony  in  contradiction  or  ex- 
planation of  the  admissions  contained  in  his  letter.  Under  these 
circumstances  we  think  that  we  are  warranted  in  the  conclusion, 
as  far  as  this  case  is  concerned,  that  there  has  been  no  change 
in  his  business  or  habits.  The  question  then  arises  whether, 
upon  this  state  of  facts,  he  is  incompetent  to  act  as  administra- 
tor by  reason  of  improvidence,  within  the  meaning  of  the  statute. 
(2  R.  S.  75.) 

Upon  the  argument  of  the  appeal,  the  counsel  for  the  respon- 
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dent  relied,  chiefly  upon  the  decision  of  the  late  chancellor,  in 
the  case  of  Coope  v.  Lowerre,  (1  Barb.  Ch,  46.)  In  that  case 
testimony  had  been  taken  for  the  purpose  of  showing  that  the 
party  applying  for  letters  of  administration  had  been  guilty  of 
various  offenses,  and  that  he  was  unworthy  of  trust,  on  account 
of  his  imputed  vices.  Upon  this  testimony  the  chancellor  held, 
and  undoubtedly  correctly,  that  no  degree  of  moral  guilt  or  de-  ^^^ 
linquency  is  sufficient  to  exclude  a  person  from  the  administra- 
tion as  next  of  kin,  in  cases  of  preference  given  by  the  statute, 
unless  such  person  has  been  convicted  of  an  infamous  crime.  ^ 
It  must  follow  then,  if  we  carry  out  these  views,  that  there  is 
nothing  in  the  immorality  of  the  respondent's  occupation  which 
makes  him  incompetent  In  the  case  above  cited,  it  was  shown 
that  the  party  whose  right  to  administration  was  contested,  had» 
been  guilty  of  a  single  act  of  moral  delinquency,  for  which  a 
large  verdict  had  been  recovered  against  him,  and  the  chancel- 
lor held  that,  although  that  was  not  proof  of  improvidence,  still 
if  the  party  had  been  guilty  of  frequent  offenses  of  the  kind,  and 
at  considerable  expense  of  property  from  time  to  time,  there 
would  have  been  evidence  of  improvidence. 

In  the  case  before  us  it  seems  that  the  habitual  occupation 
of  the  respondent  is  to  put  large  sums  of  money  at  hazard  upon 
games  of  chance.  The  common  and  familiar  history  of  gaming 
teaches  us  how  suddenly  even  large  fortunes  may  be  lost,  and 
that  too  not  only  by  the  ignorant  and  inexperienced,  but  by 
those  who  possess  all  the  advantages  of  practice  and  skill.  The 
man  who  is  a  gamester  by  profession,  may  lose  all  that  he 
owns  at  any  time.  There  is  undoubtedly  a  species  of  knowl- 
edge and  skill  which  may  give  a  person  who  plays,  even  with 
entire  fairness,  an  advantage  over  another.  But  this  does  not 
alter  the  general  rule  as  to  the  uncertainty  of  all  gaming  trans- 
actions ;  and  it  is  well  known  that  the  gambler  becomes  despe- 
rate as  he  becomes  unsuccessful.  He  is  not  checked  in  his 
course  by  his  losses.  And  when  his  skill  or  his  fortune  fails 
him,  he  will  not  only  stake  all  that  he  owns,  but  all  that  he 
possesses  or  controls.  It  seems  to  us  that  such  a  man  can  not 
be  regarded  as  provident  either  in  reference  to  the  present,  or 
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tlid  ftttare.  And  the  mere  finct  tkat  he  has  been  sueeeMfii^ 
instead  of  showing  that  he  is  not  improvident)  shows  rather 
that  hitherto  he  has,  by  good  fortune,  eseaped  the  indinsfy 
effects  of  improvidence.  There  aire  undoubtedly  different  kinds 
of  imiHTovidence.  There  is  the  improvidence  of  the  man  who 
is  negligent  in  the  management  of  his  property,  and  profuse  in 
his  expenditure.  This  is  a  species  of  imfHrovidence  whicb>  if 
continued,  must  lead  to  ruin.  And  if  we  can  trust  the  testi- 
mony of  those  who  have  had  opportunities  of  observation,  the 
habitual  gamester  who  escapes  the  same  result  is  the  rare 
exception. 

But  it  has  been  suggested  that  the  respondent  eonduets  his 
business  in  such  a  manner  that  he  is  not  subject  to  the  ordi- 
nary risks  which  attend  games  of  chance.  If  this  means  that 
he  possesses  superior  skill,  the  obvious  answer  is,  that  he  ia 
liable  to  meet  with  others  who  have  equal  ddU  with  himself 
And  in  addition  to  this,  in  all  games  of  chance  there  must  be 
something  <^  advantage  to  one  party,  or  the  other,  arising  fras 
the  turn  of  fortune  in  his  favor.  If,  however,  it  means  thai 
the  respondent  is  so  far  skilled  in  his  profession,  that  by  ttrt^ 
deception  or  trick,  he  can  change  what  would  be,  if  conducted 
with  fairness,  a  game  of  chance,  into  a  scheme  of  plunder,  it 
seems  to  us  that  it  is  a  consideration  to  which  it  would  hardly 
be  contended  that  this  court  should  give  much  weight.  If  we 
are  correct  in  the  conclusion  that  gaming,  when  conducted  with 
fairness  is  evidence  of  improvidence,  aui  we  say  that  in  this 
case  the  respondent  is  free  from  any  such  imputation,  because) 
in  the  peculiar  manner  in  which  he  carries  it  on,  the  ordinaiy 
results  will  not  follow? 

We  agree  with  the  svurrogate  that  we  have  nothing  to  do  with 
the  immorality  of  the  respondent's  occupation)  and  we  concur 
in  the  general  doctrine,  that  under  the  provisions  of  the  statute 
vice  and  moral  delinquency  can  not,  of  themselves,  disqualify 
a  person  to  act  as  administrator ;  but  we  also  think  that  a  pro- 
fessional gambler  is  disqualified,  by  reason  of  improvid^iceL 

The  decree  of  the  surrogate  must  be  reversed. 


1891.1  IN  THE  SUPREME  COURT.  ^6^ 

Same  Term.    Before  the  same  Justices.  ^^^^y, 

Carpenter  vs.  Smith. 

Where  the  evidence  on  the  trial  of  a  canse  shows  that  as  matter  <^  law  the 
plaintiff  can  notrecover,  it  is  the  duty  of  the  judge  to  nonsuit  him,  instead 
of  flofomitting  the  case  to  the  jury:  and  if  he  refYises  to  do  so,  it  is  error. 

If  thepe  is  no  dashing  of  evidence,  and  on  the  piaintifT'a  own  showing  he  has 
BO  right  to  recover,  there  is  nothing  to  be  left  to  a  jury ;  and  to  allow  snch 
a  case  to  go  to  them  is  to  make  them  pass  on  a  question  of  law,  and  to  do* 
prlve  the  defendant  of  the  right  which  he  has  to  have  the^i^^e  determine 
the  law. 

Error  to  the  court  of  commcA  pleas  of  the  city  wcA  co»Bty 
of  New- York.  The  defendant  in  error  sned  the  plaintiiT  in  error 
for  services  rendered  as  a  broker  in  negotiating  the  sale  of  foar 
houses  and  lots.  A  motion  made  by  the  defendaat  for  a  nonsmt 
was  denied  by  the  judge  at  the  trial,  and  the  canse  being  sub- 
mitted to  the  jury  they  found  a  verdict  for  the  plaintiff  for  $175. 
The  &cts  occurring  on  the  trial  appear  in  the  opinion  of  the 
court. 

Wm.  8.  Searsj  for  the  plaintiff  in  error. 

Campbell  ^  Hinsdale,  for  the  defendant  in  error. 

By  the  Courtf  Mitchell^  J.  Smith  sued  Carpenter  in  the 
New- York  common  pleas  for  services  alledged  to  have  been  ren- 
dered by  him  as  a  broker,  in  the  sale  of  real  estate  for  Carpenter. 
The  contract,  express  or  implied  of  the  broker,  in  such  a  ease,  is 
that  he  will  find  a  purchaser  who  will  take  the  property  upon 
the  terms  on  which  the  seller  has  offered  it.  And  it  mi^t  also 
be  that  he  would  be  entitled  to  some  compensation  if  he  should 
find  a  purchaser  who  would  offer  other  terms  which  the  seller 
should  adept.  In  thhL  case  the  broker  brought  to  the  seller  a 
person  who,  instead  (Acceding  to  the  seller's  terms,  objected  to 
execute  any  agreement  unless  the  seller  ''would  put  up  as  a  for- 
ftiime  $1000,"  and  who  made  that,  as  he  testified, ''  a  conditioii 
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precedent"  He  added,  '^  I  stuck  to  that — ^I  would  not  sign  any 
agreement  unless  the  money  was  put  up."  There  was  no  proof 
that  the  seller  had  ever  authorized  the  broker  to  sell  on  such  ex- 
traordinary terms.  This  being  so,  the  plaintiff's  proofs  showed 
that  he  had  not  procured  a  purchaser  on  the  terms  on  which  he 
was  authorized,  and  so  proved  that  as  a  matter  of  law  he  was  not 
entitled  to  recover  for  brokerage.  The  defendant  below  moved 
for  a  nonsuit,  which  the  court  refused,  and  the  defendant  ex- 
cepted. He  then  introduced  his  proofs,  which  confirmed  his  de- 
fense, and  he  renewed  the  motion  for  a  nonsuit — which  the  court 
refused,  and  he  again  excepted. 

There  was  no  matter  of  fact  in  this  case  to  go  to  a  jury.  The 
evidence  showed  that  as  matter  of  law  the  plaintiff  could  not 
recover.  He  had  not  performed  the  services  on  the  performance 
of  which  his  right  to  compensation  depended.  The  judge  in 
such  case  should  have  nonsuited  him. 

It  was  argued  that  a  judge  may  refuse  to  nonsuit,  and  that  no 
exception  lies  if  he  leaves  the  matter  to  the  jury.  But  that  is 
against  all  principle.  If  there  is  no  clashing  of  evidence,  and 
on  the  plaintiff's  own  showing  he  has  no  right  to  recover,  there 
is  nothing  to  be  left  to  a  jury.  To  allow  such  a  case  to  go  to 
then^  is  to  make  them  pass  on  a  question  of  law,  and  to  deprive 
the  defendant  of  the  right  which  he  has  to  have  the  judge  (and 
not  the  jury)  determine  the  law.  It  would  destroy  the  well 
established  boundary  between  the  two  parts  of  the  tribunal 

It  is  the  right  of  a  judge  to  grant  a  nonsuit  even  after  the  de- 
fendant has.produced  evidence  of  new  matter,  (as  of  payment,)  if 
it  be  so  clear  that  a  verdict  for  the  plaintiff  would  be  against  the 
evidence.  And  Justice  Cowen  has  said,  even  "  if  it  would  be 
against  the  clear  weight  and  effect  of  the  defensive  evidence." 
{Rudd  V.  Davis,  3  HUl,  287 ;  affirmed,  7  Id.  529.)  The  rights 
and  duties  of  the  courts  in  such  cases  are  nearly  synonymous.  So 
Ch.  Justice  Savage  says,  {Stuart  v.  Simpson,  1  Wend.  376, 879,) 
'^  If  the  evidence  would  not  authorize  a  jury  to  find  a  verdict  for 
the  plaintiff,  or  the  court  would  set  it  asm  if  so  found,  as  con- 
trary to  evidence,  in  such  cases  it  is  the  duty  of  the  court  to 
nonsuit  the  plaintiff."    Burrill  also  states  that,  during  the  trial 
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questions  of  law  arise,  and  among  these  "  the  right  of  nonsuiting 
the  plaintiff;"  and  that  these  points  it  is  the  province  of  the 
judge  to  decide ;  and  that  '^  if  either  of  the  parties  be  dissatisfied 
with  the  decision,  he  may  except  to  such  decision."  (1  Burr,  Pr. 
1st  ed.  289,  240.) 

It  is  an  every  day  practice  to  except  to  the  decision  of  a  judge 
refusing  a  nonsuit:  It  could  hardly  have  been  that  so  universal 
a  practice  was  without  the  sanction  of  law.  In  Cunningham  v. 
Hudson  River  Bank,  (21  Wend,  657,)  the  judgment  of  the  su- 
perior court  was  reversed  because  they  refused  a  nonsuit  on  the 
plaintiff's  evidence  and  allowed  the  case  to  go  to  a  jury,  who 
found  for  the  plaintiff  below.  It  was  on  the  sufficiency  of  the 
proof  of  the  defendant's  hand-writing. 

The  judgment  should  be  reversed,  with  costs. 

Vol.  X.  84 
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ACCOUNT. 
Sae  MBCHANict'  Lien  Law,  1, 8, 4. 

ACCOUNT  STATED. 

An  aocount  of  sales  made  by  commis- 
fion  merchants  in  New-York  for  per- 
sons in  Bnffiilo,  sent  to  the  latter, 
and  remaining  with  them  for  two 
months  without  objection  is  prima 
fkcie  a  stated  account  acquiesced  in 
by  the  parties  receiving  it.  And 
this,  although  such  aocount  began 
with  a  cash  balance  as  due  to  the 
merchants  in  New- York,  on  an  ac- 
count previously  rendered.  Daws 
T.  Duffie,  218 

ACTION. 

1.  Where  8.  by  an  instrument  under 
his  hand  and  seal,  acknowledged  the 
receipt  of  $100  ff-om  one  M.,  which 
he  promised  to  pay  out  in  the  pur- 
chase of  land  in  Michigan  or  Illinois, 
and  to  procure  deeds  of  the  same 
and  to  pay  three  and  a  half  per  cent 
interest,  and  to  act  for  the  mutual 
interest  of  both  parties ;  and  P.  on 
the  same  day  and  on  the  same  piece 
of  paper,  by  an  instrument  under 
his  hand  and  seal  covenanted  and 
guarantied  the  INilfiUment  by  S.  of 
the  said  agreement;  Hdd  that  a 
Joint  action  against  S.  and  P.  for  a 
breach  of  the  original  agreement 
could  not  be  sustained.  De  Bidder 
T.  Schennerktnm,  638 


2.  HM  also,  that  the  origfaial  contract 
of  S.  and  the  guaranty  of  P.  were 
different  contracts,  and  could  not  be 
united  in  the  same  action  at  com- 
mon law,  nor  under  ( 120  of  tho 
code  of  procedure.  ift 

8.  At  common  law  a  joitU  action  could 
not  be  brought  against  two  or  more, 
who  were  severally  and  not  jaintiy 
bound  by  the  same  covenant.  So 
also,  on  a  joint  and  several  cove- 
pant,  the  plaintiff  was  bound  to  sue 
aMjomUy,  or  each  separatdf.  This 
principle  is  changed  by  (  120  of  the 
code-  * 

4.  Where  an  injury  has  resulted  both 
to  the  person  and  the  property  of 
another,  ttom  an  act  of  negligence 
on  the  part  of  the  defendant,  both 
causes  of  action  may  be  Joined  in 
the  same  complaint  Bawe  v.  Peck- 
ham,  66e 


ADMINISTBATION. 

Under  the  provisions  of  the  revised 
statutes  respecting  the  granting  of 
letters  of  administration  in  cases  of 
intestacy,  vice  and  moral  delinquen- 
cy will  not,.of  themselves,  disqualify 
a  person  to  act  as  administrator. 
But  a  professional  rambler  is  dis- 
qualified ,  by  reason  of  improvidence. 
McMahon  v.  Iforriitm,  669 


ADYEBSE  POSSESSION. 

1.  An  action  brought  by  the  attorney 
general,  in  the  name  of  the  people, 
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to  annul  letters  patent,  is  within  the 
statute  of  limitations,  and  will  be 
barred  by  an  adverse  possession  for 
forty  years.  T%e  People  v.  Clarke,  120 

2.  Whatever  will  constitute  an  adverse 
possession,  within  the  meaning  of 
the  provisions  of  the  revised  stat- 
utes (2  R.  S.  292,  %9to  12)  if  con- 
tinued forty  years,  under  the  acts 
of  1788  or  1801,  gives  to  the  person 
in  possession  a  perfect  title,  as 
against  the  people.  •  ib 

8.  To  make  out  an  adverse  possession 
of  lands  so  as  to  vest  the  title,  when 
there  is  no  deed  or  other  written  in- 
strument, there  must  be  a  real,  sub- 
fltantwU  enclosure — an  actual  occu- 
pancy-*4i  pedis  possession  which  is 
definite,  positive  and  notorious,  or 
the  premises  must  have  boen  usu- 
ally cultivated  or  improved.  Lane 
V.  Govid,  254 


^  The  possession  must  be  continued 
for  a  sufficient  length  of  time  to  bar 
an  entry,  and  be  accompanied, 
throughout,  by  a  claim  of  title.  It 
is  not  necessary  that  it  should  be 
under  a  rightHil  title,  but  it  must 
be  marked  by  definite  boundaries, 
and  be  regularly  continued  for  the 
period  of  twenty  years,  to  raider  it 
available.  iJb 

(.  The  only  efi'ect  of  claiming  under  a 
deed  or  other  paper  title,  upon  a 
question  of  adverse  possession,  is  to 
enlarge  and  extend  the  possession 
beyond  the  portion  actually  occupi- 
ed, so  as  to  include  the  entire  lot 
described  in  the  deed.  If  the  deed 
is  devoid  of  any  description — if  it 
contains  no  definite  and  certain 
boundaries,  which  can  be  located, 
marked  out  and  made  known — it 
can  not  have  the  effect  to  extend 
the  possession  beyond  the  pedis  pos- 
sessio  which  is  definite,  positive  and 
notorious.  ib 

See  Limitations,  Statute  of. 

AFFIDAVITS. 

1.  In  an  affidavit  for  the  arrest  of  a  de- 
fendant, for  fraudulently  obtaining 
goods  &c.,  the  facts  which  may  be 
within  the  knowledge  of  the  plain- 
tiff, such  as  the  existence  of  the  debt 
and  the  manner  in  which  it  was 
contracted,  dtc.  must  be  stated  posi- 


tively. And  where  any  of  the  flusts 
necessarily  rest  upon  information 
derived  ftom  others,  such  as  the 
facts  of  the  fhlse  representations  and 
fraud  on  the  part  of  the  defendant, 
they  may  be  so  stated;  but  the 
sources  and  nature  of  the  informa- 
tion should  be  particularly  set  out, 
and  good  reasons  given  why  a  posi- 
tive statement  can  not  be  procured. 
WkiOock  V.  Roth,  78 

2.  The  allegation  of  "  information  and 
belief"  merely,  in  reference  to  such 
facts,  is  not  enough.  ib 

See  Malicious  Prosecution,  1. 
Redemption. 


AOBEEXtiafT. 

1.  Where  a  penalty  is  inserted  in  don- 
tracts  for  the  fdture  deliveiy  of 
merchandise,  it  is  intended  as  a  lim- 
it, and  the  amount  which  is  to  be 
paid  in  case  of  defiiult,  unless  the 
face  of  the  contract  clearly  shows  a 
different  intention.  Main  v.  King,  69 

2.  Thus,  where  M.  agreed  to  deliver  to 
£.,  at  a  Aiture  day,  a  quantity  of 
eggs,  and  K.  agreed  to  receive  the 
same  and  pay  a  stipulated  price 
therefor,  under  the  forfeiture  of  M. 
paying  K.  S60  if  the  eggs  were  not 
delivered ;  and  in  case  K.  should 
refliso  to  receive  the  eggs,  then  K. 
was  to  pay  M.  $50  on  demand ;  Held, 
that  in  an  action  by  M.  to  recover 
damages  for  the  rejflisal  of  K.  to  re- 
ceive and  pay  for  the  eggs,  he  could 
only  recover  the  $50  mentioned  in 
the  contract.  ib 

8.  Where,  upon  ihe  making  tof  «  t»n- 
tract  of  sale  and  purehaw,  a  bnA:er 
acts  merely  to  bring  the  parties  to- 
gether, after  which  the  parties  ne- 
gotiate with  each  other  directly,  and 
the  broker  makes  an  entry  of  the 
sale,  in  his  book,  such  entry  will  not 
bind  either  party.  Nor  will  it  pre- 
vent either  party  from  giving  parol 
evidence  of  the  contract.  Agwrre 
y.AUen,  74 

4.  An  agreement,  made  upon  the  sale 
and  purchase  of  goods,  between  the 
vendor  and  purchaser,  that  if  the 
government  shall  allow  to  the  former 
return  duties  upon  the  goods,  the 
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porofaMer  shaU  have  the  benefit  of 
it,  and  be  paid,  by  the  vendor,  the 
amount  of  such  duties,  is  not  void 
under  the  statute  of  frauds  as  being 
for  the  sale  of  a  chose  in  action,  or 
of  a  gratuity.  ib 

6.  Where  by  the  terms  of  an  agree- 
ment for  the  sale  and  puichasie  of 
goods,  cash  is  to  be  {Mid  on  the  do- 
livery  of  the  goods,  payment  of  the 
money  is  sufficient  evidence  that  the 
goods  have  been  delivered,  in  pur- 
suance of  the  contract ;  for  the  pur- 
pose of  taking  the  case  out  of  the 
statute  of  ftauds.  ib 

6.  By  the  common  law,  contracts  were 
distinguished  as  agreements  by  spe- 
cialty, or  such  as  were  under  seal ; 
and  agreements  by  parol,  which  in- 
cluded such  as  were  leduced  to 
writing,  but  not  under  seal.  Wilson 
V.  TMe  Baptist  Education  Society ,  808 

7.  In  a  contract  under  seal,  no  consid- 
eration need  appear,  to  make  it  ob- 
ligatory. The  seal  affixed  to  the  in- 
strument was,  of  itself,  evidence  of 
a  sufficient  consideration.  But,  in 
a  contract  by  parol,  a  consideration 
must  appear,  to  give  it  vitality,    ib 

8.  It  was  a  good  defense  to  an  action 
upon  a  specialty,  that  the  consider- 
ation was  illegal,  or  that  it  was  ob- 
tained by  fraud ;  but  a  mere  failure 
or  want  of  consideration,  formed  no 
defense.  ib 

0.  The  revised  statutes  (2  R.  S.  328, 
$  97,  2d  €d.)  have  modified  this  rule 
of  the  c(»nmon  law ;  and,  in  respect 
to  pleading  a  failure  of  considera- 
tion to  au  action  on  an  instrument, 
executed  since  the  revised  statutes 
took  effect,  there  is  now  no  distinc- 
tion between  an  instrument  with  a 
aeal,  and  one  without  a  seal.  ib 

.10.  But,  it  seems,  that  those  statutes 
must  receive  a  more  restricted  con- 
struction, when  applied  to  antecedent 
agreements  under  sealt  than  they  will 
require  in  relation  to  contracts  en- 
tered into  since  they  were  passed,  ib 

11.  A  sufficient  consideration  for  a 
promise  arises  wherever,  by  the  act 
of  the  fromixe,  a  benefit  results  to 
the  promisor,  or,  at  his  request,  to 
a  third  person ;  or,  if  the  promisee 
sustains  any  loss  or  incoiweniencej  or 


subjects  himself  to  any  ckmrge  or  ob- 
ligation, at  the  instance  of  the  protn- 
isor,  although  such  promisor  obtains 
no  advantage  therefh>m.  ib 

12.  Voluntary  agreements  and  prom- 
ises, however  reasonable  the  expec- 
tation from  them  of  gifts  or  dis- 
bursements, even  to  public  uses, 
when  made  without  consideration, 
are  not  to  be  enforced  as  contracts,  ib 

13.  An  instrument,  signed  and  sealed 
by  the  maker,  after  several  reci- 
tals, proceeded  as  follows  :  "  And 
whereas,  they  [the  promisees]  have  re- 
solved, that  any  person  placing  one 
thousand  dollars  in  the  funds  of  the 
society  at  their  disposal,  the  inter- 
est of  which  shall  be  appropriated 
to  the  support  of  a  student  at  their 
institution  at  Hamilton,  shall  be  re- 
garded as  having  endowed  a  scholar- 
ship to  be  perpetuated  for  ever. 
For  the  above  named  purpose,  I 
hereby  promise  to  pay,  or  cause  to 
be  paid,  to  the  trustees  of  the  Bap- 
tist Education  Society  of  the  State 
of  New-York,  at  my  decease,  one 
thousand  dollars,  to  endow  a  schol- 
arship, to  be  known  by  the  name  of 
the  *  Rebecca  Thompson  Scholar- 
ship," Held,  that  it  must  be  regard- 
ed as  a  promise  to  make  a  gift  of 
a  sum  of  money,  at  a  Aiture  time, 
without  any  consideration  to  sup- 
port it.    McCouN  J.  dissented,     ib 

14.  It  is  a  rule  to  which  the  courts 
have  constantly  adhered,  that  an 
actual  location  of  a  division  line,  be- 
tween the  adjoining  lands  of  differ- 
ent proprietors,  however  erroneous, 
shall  control  the  courses  and  distan- 
ces in  the  title  deeds,  when  acqui- 
esced in  for  a  length  of  time  suffi- 
cient to  bar  an  eptry.  Dams  v. 
Tbwnsend,  388 

15.  Agreements  made  in  respect  to 
disputed  boundary  lines,  are  not 
within  the  statute  of  frauds,  because 
they  can  not  be  considered  as  ex- 
tending to  the  title;  nor  do  they 
have  the  operation  of  a  conveyance, 
so  as  to  pass  the  title  from  one  to 
another.  id 

16.  Such  agreements  proceed  upon  the 
fact,  that  the  true  line  of  separation 
is  not  only  fairly  and  truly  in  dis- 
pute, but  that  it  is  also,  to  some  ex- 
tent, undefined  and  unknown.       ib 
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17.  To  bring  an  agreement  in  respect 
to  lands  within  the  operation  of  the 
statute  of  fVands,  it  mast  in  effect 
create,  grant,  assign,  surrender  or 
declare  some  interest  or  estate  in 
lands,  other  than  a  lease  for  the 
term  of  one  year ;  and  whenever  it 
Is  designed  to  have  this  effect,  it 
mnst  be  in  writing,  and  be  sub- 
scribed  by  the  party  granting  or 
creating  such  estate  or  interest ;  or 
it  is  absolutely  yoid.  t^ 

18.  Equity  will  enforce  the  perform- 
ance of  a  parol  agreement  for  the 
sale  of  lands,  against  a  vendee  who 
has  been  put  into  possession,  or 
against  a  vendor  who  has  been  paid 
the  purchase  money.  And,  U  seems 
that  the  supreme  court,  in  the  exer- 
cise of  its  equitable  power,  might  en- 
force and  maintain  a  parol  contract 
to  straighten  a  crooked  boundary 
line,  by  an  exchange  of  the  lands 
necessary  to  effect  that  object,  where 
the  parties  mutually  obtained  an 
equivalent  for  the  lands  surrendered, 
and  the  contract  had  been  executed 
by  the  delivery  of  the  possession. 
McCouN,  J.  dissented.  ib 

19.  The  owner  of  land,  who  has  claim- 
ed, occupied  and  cultivated  it  up  to 
a  crooked  boundary  line,  for  a  length 
of  time  sufficient  to  bar  an  entry, 
can  not  be  divested  of  his  title  and 
estate  in  any  portion  of  that  land, 
by  any  parol  admissions  that  such 
line  is  erroneous;  nor,  by  any  parol 
agreement  to  straighten  it.  t^ 

20.  And  any  such  parol  agreement, 
made  with  the  owner  of  the  ac^jacent 
land,  to  straighten  the  line  by  the 
removal  of  Uie  old  crooked  fence 
therefVom,  and  the  erection  of  a 
new  and  straight  fence  in  its  stead, 
may  be  revoked  at  any  time  before 
such  new  fence  shall  be  completed ; 
and  if  such  acyacent  owner  persist 
in  erecting  such  new  fence,  after 
having  notice  to  desist,  he  will  be 
liable  to  an  action  of  trespass ;  and 
can  not  sustain  a  plea  of  liberum 
UnemerUwnif  by  any  parol  admissions, 
or  other  parol  evidence  that  the 
true  boundary  line  was  always 
understood  to  be  a  straight  one. 
McGouK,  J.  dissented.  ib 

81.  Where  property  is  sold  for  the 
purpose  of  defrauding  creditors,  and 
a  promissory  note  taken  to  secure 


the  payment  of  the  consideration 
money,  the  contract  being  iUegal 
and  void,  no  action  will  lie  by  the 
payee,  to  recover  upon  such  note. 
Niver  v.  Best,  869 

22.  Where  such  a  contract  has  been 
executed,  it  is  binding  upon  the  par- 
ties, though  void  as  to  creditors ; 
and  no  action  will  lie  by  one  party 
against  the  other  to  recover  back 
money  paid,  or  property  delivered, 
under  such  contract.  But  where 
such  contract  is  executory,  the  law 
will  neither  enforce  its  performance, 
nor  give  damages  for  a  breach  of  it. 

ib 

28.  A  contract  was  made  between  the 
plaintiffs  and  the  defendant,  by 
which  the  latter  sold  to  the  former 
2000  barrels  of  flour,  to  be  delivered 
in  Troy  or  Albany,  as  the  purchas- 
ers should  elect,  at  $4,94  per  bar- 
rel ;  the  flour  to  be  the  first  2000 
barrels  shipped  fVom  the  defend- 
ant's mill,  afler  the  date  of  the  con- 
tract. The  plaintiffs  agreed  to  re- 
ceive such  flour,  and  pay  for  the 
same  in  New-Tork  funds.  In  an 
action  by  the  purchasers  to  recover 
damages  for  the  non-delivery  of  the 
flour,  they  proved  that  after  the  exe- 
cution of  the  contract,  they  elected 
that  the  flour  should  be  delivered 
to  W.  at  Albany,  and  gave  notice  of 
their  election  to  the  defendant 
They  also  notifled  him  that  W.  would 
pay  for  the  flour  on  delivery.  The 
plaintifft  also  proved  that  W.  was 
prepared  to  pay  for  the  flour  when- 
ever it  should  be  received ;  that  he 
paid  every  demand  against  him, 
at  the  time,  promptly ;  and  that  he 
had  fkcilities  for  raising  money  to 
any  amount  he  pleased,  sufficient  to 
pay  for  2000  barrels  of  flour.  Held, 
that  this  was  sufficient  evidence  to 
go  to  the  jury,  of  an  ability  and 
readiness,  on  the  part  of  the  plain- 
tififb,  to  pay  for  the  flour  on  delivery ; 
and  that  direct  proof  of  their  pos- 
sessing the  amount  of  the  purchase 
money,  in  New- York  fhnds,  could 
not  be  required.  Br&nson  v.  Wiman, 

406 

24.  Held  also,  that  fV-om  the  proof  of 
the  plaintiffs'  ability  to  raise  an 
amount  sufficient  to  pay  for  the  flour 
on  delivery,  the  power  to  procure 
New-York  fbnds,  by  the  purchase 
of  a  draft,  might  be  inferred.        ib 


25.  A  contract  to  deliver  2000  barrels 
of  flottr,  to  be  ground  out  of  wheat 
which  has  been  bargained  for  by 
the  promisor,  but  not  yet  received, 
is  not  within  the  third  section  of 
the  statute  of  frauds.  (2  R.  S,  186.) 
It  is  a  contract  for  work  and  labor 
only,  and  not  for  the  sale  and  pur- 
chase of  goods.  ib 

26.  A  written  contract,  supposed  to  be 
voidable  by  reason  of  fVaud,  may  be 
affirmed  by  parol.  tb 

27.  What  amounts  to  a  ratification  of 
a  contract  alledged  to  be  void,  for 
fhiud.  ib 

28.  Whenever  a  party  to  a  contract 
has  been  defVauded,  he  may  rescind 
or  affirm  the  bargain.  But  if  he  re- 
cinds,  he  must  do  so  prompUyf  as 
soon  as  he  discovers  the  fVaud,  and 
this,  whether  the  contract  be  exe- 
cuted or  executory.  ib 

29.  Whatever  would  affirm  a  forged 
Instrument,  a  fortiori  is  sufficient  to 
affirm  a  beneficial  contract,  though 
it  be  tainted  with  fraud.  ib 

80.  No  action  will  lie  for  services  as  t^ 
lobby-agerU,  in  attending  to  a  claim 
against  the  state,  before  the  legisla- 
ture ;  agreements  in  respect  to  such 
services  being  against  public  policy, 
and  prejudicial  to  soimd  legislation. 
Harris  v.  Roof's  Executors^         489 

81.  There  being  no  legal  services  to 
be  performed,  and  consequently 
nothing  deserved,  no  recovery  can 
be  had  in  such  a  case,  on  the  ground 
of  a  quaiUum  meruit,  ib 

82.  An  agreement  by  a  landlord,  that 
any  buildings  which  the  lessee,  or 
any  of  his  under-tenants,  may  erect 
upon  the  demised  premises,  may  be 
removed,  although  such  license  be 
by  parol,  is  not  void  within  the 
statute  of  fhtuds.    Dubois  v.  Kelly, 

496 

88.  The  statute  of  fhtuds  has  no  appli- 
cation to  such  a  case,  for  such  a  li- 
cense is  not  intended  to  secure  any 
interest  in  the  land.  It  no  more 
grants  an  interest  in  the  land,  than 
if  the  owner  granted  to  the  tenant 
permission  to  cut  and  remove  a  tree. 

ib 
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S4.  To  render  a  parol  agreement,  or 
license  respecting  land  void  within 
the  statute  of  firauds,  it  must  allow 
erections  for  a  permanent  purpose, 
such  as  would  be  the  transfer  of  an 
interest  in  the  land.  ib 

86.  £.  agreed  by  parol  with  B.  to  ex- 
change a  span  of  horses  for  two 
yoke  of  oxen  of  the  latter,  worth 
$80  each,  and  B.'s  note  for  $20. 
The  property,  though  of  a  greater 
value  than  $50,  was  not  exchanged, 
nor  any  delivery  made.  In  an  action 
against  B.  upon  the  note,  held  that 
the  agreement  was  within  the  stat- 
ute of  fVauds,  and  that  the  only 
consideration  for  the'promise  of  B. 
being  the  agreement  of  £.  to  ex- 
change his  horses  for  the  oxen  of  B., 
such  promise  was  without  consider- 
ation and  void,  and  that  no  action 
could  be  sustained  thereon.  Combs 
V.  Bateman,  678 

86.  Held  also,  that  the  giving  of  his 
own  note,  by  B.,  was  not  apa3rment 
of  a  part  of  the  purchase  money, 
within  the  statute  of  fhtuds.  Other- 
wise, it  seems,  where  the  note  of  a 
third  person  is  agreed  to  be  taken 
in  satisfaction  of  a  debt.  ib 

87.  Where,  upon  the  making  of  a  loan 
of  money,  it  was  agreed  between  the 
parties  that  for  a  portion  of  the 
amount  loaned  the  lender  should 
receive  bonds  and  mortgages  against 
third  persons,  and  in  pursuance  of 
such  agreement  the  borrower  assign- 
ed and  delivered  to  the  lender,  abso- 
lutely, and  in  payment  of  the  loan, 
ffro  tanto,  certain  bonds  and  mort- 
gages executed  by  other  persons ; 
Held  that  to  the  extent  of  the  bonds 
and  mortgages  thus  assigned,  the 
contract  was  executed,  and  was  no 
longer  executory,  Schroeppel  v.  Cor» 
nifig,  676 

88.  A  joint  and  several  contract  was 
entered  into  between  the  plaintifib 
and  the  defendants,  under  seal,  by 
which  the  latter,  in  consideration  of 
$200,  and  also  in  consideration  of 
the  purchase,  by  the  plaintifib,  of 
all  tiie  defendants'  stock  of  mat- 
tresses and  goods  for  4he  manufkc- 
ture  of  palm-leaf  beds.  Jointly  and 
severally  covenanted  and  agreed 
with  tho  plaintiff^  that  from  the 
date  of  the  contract  and  for  five 
years  to  come,  they  would  dejrist 
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fVom  And  diaoofiitiinie  the  manufkc- 
tare,  trading,  selling  or  it!  any  man- 
ner or  form  interfering  in  or  with 
the  roannfacturingof  palm-leaf  beds 
or  mattresses  or  in  the  materials 
out  of  which  such  beds  are  made, 
directly  or  indirectly,  in  all  the  ter- 
ritory of  the  state  of  New-York 
trest  of  the  city  of  Albany,  and 
that  they  would  not  sell  beds  or 
materials  or  twist  for  beds  to  the 
agent  or  agents  of  the  plaintiffs  in 
the  city  of  Columbus,  Ohio.  The 
contract  was  in  the  penal  sum  of 
$500.  Held  that  the  contract  was 
void,  as  being  in  restraint  of  trade  ; 
the  restriction  embracing  too  large  a 
territory.     Laurence  v.  Kidder ,  641 

89.  Held  also,  that  a  complaint  alledg- 
ing  a  breach  of  such  agreement  by 
one  of  the  defendants,  without  any 
allegation  that  the  other  defendant 
bad  violated  it,  did  not  assign  a 
sufficient  breach,  and  was  therefore 
tmd,  on  demurrer.  ib 

40.  While  contracts  which  go  to  the 
restraint  of  trade  throughout  an 
entire  state  or  country  are  uniform- 
ly void,  those  which  impose  re- 
strictions upon  it  only  in  a  particu- 
lar town  or  district  are  sometimes 
beld  valid.  ib 

4SL  The  law  will  tolerate  no  contract 
which,  upon  its  fkce,  goes  to  pre- 
vent an  individual  for  any  time, 
however  short,  fVom  rendering  his 
iervices  to  the  public  in  any  em- 
ployment to  which  he  may  dioose 
to  devote  himself;  nor  one  which 
deprives  any  section  of  the  country, 
however  small,  of  the  chances  that 
the  obligor  in  such  contract  may 
fbmish  to  it  the  accommodation 
arising  fVom  the  prosecution  of  a 
particular  trade ;  unless  it  appears 
that  the  obligee  himself  intends  to, 
and  can,  supply  such  accommoda- 
tt<m.  ib 

See  Deed,  5. 
Estoppel,  8. 


AMENDMENT. 

IftAet  the  code,  a  variance  between 
the  pleadings  and  the  proof,  suf- 
icient  to  defeat  the  action,  or  de- 
stroy the  defmse,  mnat  leave  the 
mm  mpfffved  in  its  entire  scope  and 


meaning.  If  left  unprowd  in  fome 
particular  or  particulars,  it  is  a  sub- 
ject for  amendment  upon  tenns,  if 
the  adverse  party  has  been  misled 
by  it ;  otherwise,  amendments  may 
be  made  at  the  trial,  and  without 
any  conditions  whatever.  Fay  v. 
Orinuteedj  821 

APPEAL. 

1.  Where,  upon  the  trial  of  a  cause, 
the  counsel  agree  as  to  what  is  ad- 
mitted by  the  pleadings,  and  the 
judge,  without  looking  into  the 
pleadings,  assumes  the  statement 
of  their  contents  to  be  true,  it  is 
too  late  for  either  party  to  question 
the  tnith  of  such  statement,  for  the 
first  time,  on  the  argument  of  an 
appeal.    Munsan  v.  HegemaUf    112 

2.  The  right  of  appeal,  where  the  ac- 
tion was  commenced  after  the  first 
of  July,  1848,  depends  upon  the 
349th  section  of  the  code  of  1849. 
Seeleyy.  CkitUnden,  808 

8.  That  section  gives  the  right  of  ap- 
peal fh>m  an  order  made  by  a. 
single  judge,  in  four  specified  cases 
only.  1st.  Where  the  order  grants 
or  refnses  a  provisional  remedy. 
2d.  When  the  order  involves  the 
merits  of  the  action,  or  some  part 
thereof.  8d.  When  the  order  de- 
cides a  question  of  practice,  which 
In  efiect  determines  the  action  with- 
out a  trial,  or  precludes  an  appeal. 
4th.  When  the  order  is  made  upon 
a  summary  application  in  an  action 
after  judgment,  and  affects  a  sub- 
stantial right.  ib 

4.  An  appeal  is  not  authorized  by  the 
code  upon  the  decision  of  a  motion 
which  involves  a  mere  question  of 
practice,  and  is  addressed  to  tho 
favor  and  discretion  of  the  court,  ib 

6.  Where  an  appeal  to  a  county  court 
was  perfected  by  the  service  of  the 
necessary  papers  upon  the  justice, 
on  the  8d  of  June,  1848 ;  Hdd  that 
it  was  a  suit  pending  on  the  1st  of 
July,  1848,  and  was  not  affected  by 
the  code  of  1848,  but  was  to  be 
governed  throughout  by  the  Judi- 
ciary act  of  1847.  TVofl  v.  Van 
Wyck,  876 

See  torn. 
Execution. 
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1.  In  the  case  of  a  running  account 
between  parties,  where  there  are 
various  items  of  debit  on  one  side 
a'nd  of  credit  on  the  other,  and 
neither  party  has  applied  the  pay- 
ments to  any  particular  debit,  they 
are  to  be  applied  first  to  satisfy  the 
debts  oldest  in  time.  Dows  v.  More- 
wood^  ,  183 

2.  The  law  will,  in  such  a  case,  also 
apply  the  payments  to  that  debt  a 
relief  fVom  which  will  be  most 
beneficial  to  the  debtor,  as  for  ex- 
ample, acceptances  for  which  an 
instrument  in  the  nature  of  a  mort- 
gagee, or  pledge,  of  personal  prop- 
erty, was  given.  ib 


ASSIGNMENT. 

1.  An  assignment  of  a  judgment  is  not 
rendered  invalid  by  the  omission  of 
the  middle  letter  of  the  assignor's 
name,  in  the  title  of  the  suit  and  in 
the  signature ;  nor  by  the  omission 
of  the  name  of  one  of  the  attor- 
neys for  the  plaintiff  in  the  judg- 
ment ;  nor  by  the  stating  the  amount 
of  the  judgment  to  be  "  S75  besides 
costs,"  while  the  amount  mentioned 
in  the  docket  is  ''$120  danuiges 
and  costs ;"  nor  because  the  assign- 
ment states  that  the  judgment  was 
rendered  in  1844,  whereas  it  was 
docketed  on  the  18th  of  January, 
1846 ;  especially  in  the  absence  of 
any  pretense  that  there  was  more 
than  one  judgment  between  the 
parties.     Aylesworth  v.  Brotpn,   167 

2.  The  omission  of  the  middle  letter 
of  the  plaintiff's  name,  in  an  assign- 
ment of  a  judgment,  is  an  immate- 
rial variance;  the  law  recognizing 
but  one  christian  name.  ib 


ASSIGNOR  AND  ASSIGNEE. 

Under  the  code,  the  assignee  of  a 
chose  in  action  is  the  proper  party 
to  bring  an  action  thereon,  if  he  is 
the  party  in  interest,  and  entitled 
to  the  money  duo  upon  the  same. 
Combs  V.  BcUeman^  578 

Ske  Vendor  and  Purcbaser,  1,  2. 
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ATTACHMENT. 


Under  the  act  of  1842,  relative  to 
proceedings  by  attachment  against 
foreign  corporations,  by  which  pro- 
vision is  made  for  seizing  the  trust 
property  of  such  corporations,  in 
this  state,  the  attachment  must  be 
served  upon  the  trustee ;  otherwise 
the  whole  proceedings  will  be  void 
for  want  of  jurisdiction.  Wrighl  v. 
Douglass,  97 

S^  Deed,  5. 

Vendor  and  Purchaser,  8. 


ATTORNEYS. 

1.  The  attorney  for  a  defendant  in  error 
has  no  such  lien  on  the  costs  in  the 
suit  upon  a  writ  of  error,  as  to  pre- 
vent his  client  fVom  settling  such 
suit  before  judgment,  though  his 
client  be  insolvent.  Brown  v.  Corn- 
stock,  67 

2.  If  a  settlement  of  the  judgments  in 
the  courts  below  be  improperly 
made,  as  respects  the  attorney, 
those  courts  are  to  give  relief,      ib 

8.  Where  a  person  commenced  a  suit 
before  a  justice,  in  the  name  of 
another,  pretending  to  be  the  a»* 
signee  of  a  claim  in  favor  of  the  lat- 
ter against  the  defendant,  and  ap- 
peared as  attorney  for  the  nominal 
plaintiff,  on  the  trial,  fiilsely  swear- 
ing to  his  authority  to  do  so,  and  on 
appeal  by  the  defendant,  retained 
an  attorney  to  appear  for  the  re- 
spondent, and  afterwards  to  defend 
a  writ  of  error ;  Held  that  the  nomi- 
nal plaintiff  was  not  bound  by  the 
acts  of  the  attorney  until  after  he 
had  notice  of  the  suit.  Mien  v. 
Stone,  547 

4.  But  where  process  is  served  upon  a 
party,  and  there  is  an  appearance 
by  an  unauthorized  attorney,  the 
party  will  not  be  relieved  if  the  at- 
torney is  responsible.  ib 


B 

BONA  FIDE  PUKGHASEB. 

1.  A  creditor  purchasing  property  at  a 
sale  upon  an  execution  issued  ia  an 
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attachment  snit  commenced  by  him, 
can  not  claim  to  be  a  bona  fide  pnr- 
chaser  from  the  time  of  the  levying 
of  the  attachment;  bat  only  fVom 
the  time  of  the  purchase  at  the 
sheriff's  sale.      Wright  ▼.  Douglass, 

97 

S.  To  constitute  a  person  a  bona  fide 
purchaser,  he  must  hare  advanced 
the  consideration  for  the  purchase.  It 
will  not  constitute  a  bona  fide  pur- 
chase, that  the  creditor  bids  oft'  the 
premises  and  applies  the  bid  on  his 
judgment.  That  is  a  precedent 
debt,  and  the  consideration  is  not 
advanced  on  the  faith  of  the  pur- 
chase, ib 


BOND. 

.  When  the  words  of  a  bond  are  not 
sufficiently  explicit,  or  if,  literally 
construed,  their  meaning  would  be 
nonsense,  it  must  be  construed  with 
reference  to  the  intention  of  the 
parties.  In  doing  this  it  is  allow- 
able to  depart  from  the  letter  of  the 
condition,  to  reject  insensible  words, 
and  to  supply  obvious  omissions. 
TboU  v.  Van  Wyck,  876 

;.  Accordingly,  where  upon  an  appeal 
made  In  June,  1848,  f^om  the  judg- 
ment of  a  justice  of  the  peace  to 
the  county  court,  the  bond  was 
drawn  as  if  upon  an  appeal  to  the 
ammon  pleas,  yet  the  appeal  having 
been  in  fkct  made  to  the  county 
court,  and  tried  and  decided  there, 
without  any  objection  being  taken 
to  the  sufficiency  of  the  bond ;  Held, 
in  an  action  upon  the  bond,  that  it 
was  sufficient  in  form  to  charge  the 
obligors.  ib 


BROKERS. 

1.  A  mere  ordinary  merchandise  bro- 
ker, not  acting  under  a  del  credere 
commission,  can  not  maintain  an 
action  in  his  own  name  to  recover 
the  price  of  goods  sold  by  him  for 
the  owner.     WhUe  v.  Chouteau,  202 

2.  But  if  the  broker  has  advanced 
upon  the  goods  sold,  or  has  guaran- 
tied the  sale,  he  may  sue  in  his  own 

ib 


CASES  OVERRULED. 

Dewtony.  Noyes,  (6  John.  296,)  orer* 
ruled.    Alien  v.  SUme,  547 


CERTIFICATE. 
See  Evidence,  6. 

CODE. 

The  483d  section  of  the  code,  au- 
thorizing an  action  to  be  brought 
by  the  attorney  general,  in  the 
name  of  the  people,  for  the  purpose 
of  vacating  or  annulling  letters  pat- 
ent granted  by  the  people  of  this 
state,  is  limited  to  letters  patent 
granted  by  the  people,  and  does  not 
extend  to  letters  granted  by  the 
king,  prior  to  the  revolution.  The 
People  V.  Clarke,       .  120 


COMMON  CARRIERS. 

1.  The  proprietors  of  the  Hudson  River 
Line  of  towboate  received  on  board 
one  of  their  barges  in  the  city  of 
New- York,  goods  belonging  to  mer- 
chants in  Brockport,  to  be  by  them 
transported  to  Albany,  and  there 
delivered  to  the  agent  of  a  company 
for  transporting  goods,  &^c.  on  the 
canal,  styled  "  The  AtlanHc  Line," 
The  goods  arrived  safely  at  Albany 
on  Monday,  the  14th  August,  and 
were  put  on  the  fioat  belonging  to 
the  owners  of  the  barge,  which 
they  kept  in  the  Albany  basin  for 
the  purpose  of  receiving  goods 
brought  by  their  barges,  and  then 
transferring  tbem  to  the  canal  craft, 
which  came  alongside  of  the  float 
to  receive  their  loading.  On  the 
16th  of  August  the  agent  of  "  The 
Atlantic  Line"  was  notified  on  be- 
half of  the  proprietors  of  the  Hud- 
son River  Line,  that  there  were 
goods  on  their  float  for  his  line,  and 
he  was  requested  to  call  and  take 
them  away.  The  like  notification 
and  request  were  made  to  him  on 
the  next  day,  .and  repeated  again 
on  the  l7th  August;  when  the 
agent  said  he  was  taking  some  goods 
from  anqther  line,-  and  when  he  got 
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them  cm,  he  vonld  shore  ap  to  the 
float  and  take  those  goods  on.  Bnt 
on  the  same  afternoon,  the  float, 
with  the  goods  in  qnestion,  was 
consumed  by  Arc.  HeU^  1.  That 
the  float  in  the  basin  was  not,  in 
any  proper  or  legal  sense  of  the 
term,  a  icarekouse.  2.  That  placing 
goods  upon  this  float  was  merely 
shifting  them  from  one  yessel  of  the 
carriers  to  another;  and  that  it 
was  clearly  no  delivery  to  the  con- 
signees, "  7'yVj  AtlaiUic  Lvie."  3. 
That  had  the  earners  placed  the 
goods  in  a  warehonse  at  Albany, 
that  being  the  place  of  delivery,  so 
far  as- they  wore  concerned,  their 
liability  as  earners  would  have  been 
entirely  discharged.  4.  That  by 
placing  the  goods  in  either  of  their 
own  two  warehouse's,  which  it  ap- 
peared from  the  evidence  they  had 
at  Albany,  and  giving  notice  to  the 
consignees,  their  undertaking  and 
duties  as  carriers  would  have  ter- 
minated entirely,  and  those  of 
warehousemen  commenced.  6.  That 
inasmuch  as  they  elected  to  retain 
possession  of  the  goods,  after  notice, 
ivithout  depositing  them  in  a  ware- 
house, they  were  not  entirely  dis- 
charged from  their  liability.  6.  That 
after  the  repeated  notices  given  by 
them  to  the  agent  of  "  The  Atlantic 
Line,"  of  the  arrival  of  the  goods, 
with  requests  that  he  would  take 
them  away,  their  liability  as  insur- 
ers did  not  continue  until  the  de- 
struction of  the  goods;  and  that, 
under  the  circumstances,  their  strict 
liability  as  common  carriers  had 
ceased  at  the  time  of  the  fire,  and 
that  they  were  then  holding  the 
goods  as  bailees  in  deposit  merely : 
and  the  goods  having  been  de- 
stroyed without  any  fault  on  thejr 
part,  that  they  were  not  liable. 
GoM  y.  Chopin,  612 

2.  The  liability  of  the  carrier,  as  in- 
surer,  does  not  continue  beyond  the 
period  of  the  arrival  of  the  goods 
at  the  place  of  destination,  and 
readiness  for  deliveiy,  with  notice 
of  such  readiness,  where  the  con- 
signee can  be  found.  ib 


COMMON  LAW. 

it  seems,  that  the  common  law  of  Eng- 
land ia  not  to  be  taken  in  all  re- 


spects to  bo  that  of  America.  The 
colonists  brought  witli  them  and 
adopted  only  that  ]M>rtion  which 
was  applicable  to  tlieir  situation; 
and  its  general  principles.  DvJ>ois 
V.  KeUti,  496 

Sec  Light  and  Air. 


COMMON  SCHOOLS. 

1.  Where  the  rate-bill  made  out  by  the 
trustees  of  a  school  district  is  errth- 
iieoiis,  by  assuming  to  collect  for 
teacher's  wagtiH,  for  a  longer  timo 
than  the  teacher  taught,  the  war- 
rant is  not  void,  and  affords  a  pro- 
tection to  the  trustees  and  the  col- 
lector.    Fi7ick  V.  CUcelaTul,        290 

2.  It  seevis  that  for  such  error  in  the 
rate-bill  any  person  aggrieved  may 
appeal  to  the  statu  superintendent, 
whose  decision  is  fllnal.  ib 

8.  The  distinction  between  erroneous 
and  voifl  process  pointed  out        ib 

4.  A  town  superintendent  of  coromon 
schools  has  no  right,  by  the  87th 
section  of  the  act  of  1847,  amending 
the  revised  statutes  relative  to 
"  public  instruction,"  {Laws  oflMI^ 
p.  690,)  to  annul  a  certidcate  given 
by  his  predecessor,  to  a  person  en- 
gaged in  teaching  a  school,  until  at 
least  ten  days'  previous  notice  in 
writing  shall  have  been  given  to  the 
teacher  holding  the  certificate,  and 
to  the  trustees  of  the  district  in 
which  he  is  employed.  ib 

6.  U  seems  the  teacher  and  trustees 
have  a  right  to  be  heard  before  the 
superintendent  previous  to  the  cer- 
tific4^te  being  annulled.  ib 

6.  The  trustees  of  a  school  district 
have  no  power  to  dismiss  a  teacher 
holding  the  proper  certificate,  with- 
out cause,  and  against  his  consent, 
before  the  expiration  of  the  con- 
tract, ib 

7.  When  a  teacher  has  been  irregu- 
larly dismissed,  his  subsequent  con- 
tinuance in  the  school,  with  the 
assent  of  a  msg'ority  of  the  trustees, 
is  a  waiver  of  ^uch  dismissal,  and  a 
satisfaction  of  the  original  employ- 
ment ib 
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CONSTITUTIONAL  LAW. 
See  FKRRiBfl. 

CORPORATIONS. 

Under  the  section  of  the  (itatntc  pro- 
viding that  the  books  of  transfer 
and  the  books  containing  the  names 
of  tlio  stockholders  in  any  incori>o- 
rated  comiMiny  shall  Xm  o{Hin  to  the 
examination  of  every  stockholder, 
for  thirty  days  previous  to  any 
election  for  directors,  a  stockholder 
has  a  right  not  only  to  inspect  a 
book  containing  the  names  of  the 
stockholders,  hut  to  take  memo- 
randa or  copies  of  the  names.  And 
if  an  officer  of  the  con)oration  refti- 
8CS  to  permit  such  memoranda  or 
copies  to  be  made,  he  incurs  the 
penalty  of  S260  prescribed  by  the 
statute.     Brouwer  v.  Oifheal,      216 


COSTS. 

A  creditor,  calling  an  administrator  to 
an  account,  can  not  recover  costs 
nnlcss  he  obtains  a  dividend ;  nor 
\vtU  an  administrator  bo  charged 
with  costa,  unless  he  has  been  in 
flkUli.     GriffilA  r.  Beecher,  482 

8oe  Practice,  9. 


COVENANT. 

.  The  plaintiffleased  certain  premises 
to  M.  M.  G.  Annexed  to  the  lease 
was  an  undertaking  signed  by  Y.  S. 
and  C.  H.  G.,  in  these  words:  *'In 
consideration  of  one  dollai'  in  hand, 
to  me  paid  by  M.  M.  G.,  I  hereby 
covenant  and  agree,  to  become 
surety  for  the  faithful  performanqp 
of  said  G.'s  covenant  as  expressed  in 
the  above  said  lease."  This  was 
sealed  with  but  one  seal,  which  was 
opposite  the  name  of  V.  S.  In  an 
action  of  covenant  upon  this  instru- 
ment, by  the  lessor,  against  V.  S. 
andC.U.G.  HeU,  1.  That  although 
it  did  not  expressly  appear  on  the 
flwje  of  the  writing,  to  whom  the 
covenant  was  made,  yet  that  refer- 
ence being  made  therein,  to  the 
lease,  both  instruments  must  be 
read  together,  to  ascertain  what  was 


the  oontniet  of  the  parties;  «nd 
that  being  taken  together,  the  in- 
stnnncnts  were  C(|nivalclil  to  an 
express  covenant  to  the  plaintiff. 
2.  That  even  if  this  were  not  the 
nile,  the  fact  of  executing  the  cove- 
nant under  the  plaintiff's  lease, 
and  dclivei-ing  it  to  the  plaintiff, 
would  bring  the  case  within  the 
principle  recogni;sed  in  McLaren  v. 
Waiso7i\t  E.veaUcrs,  (19  HewL  557 ; 
26  I<1.  425,)  and  enable  her  to  re- 
cover thereon.  8.  That  the  con- 
sideration mentioned  in  the  writing 
was  snflicient  to  render  the  cove- 
nant valid  ;  and  that  the  objection 
that  there  was  no  mntnality,  waa 
not  available*.  4.  That  the  obligation 
of  the  defendants  was  joint  and 
several.  5.  That  tlio  defendants 
were  both  jointly  liable  in  covenant, 
although  thero  was  but  one  seal 
attixed  to  the  instnmicnt,  and  that 
was  opiKwite  the  signature  of  the 
fii-st  signer.  6.  That  the  declai-a- 
tion  averring  that  the  covenant  de- 
clared on  was  *' scaled  with  the 
seals  of  the  said  defendants,"  and 
the  truth  of  that  averment  being 
admitted  by  the  demurrer,  the  court 
must  regard  the  seal  appearing 
upon  the  instrument,  as  having  been 
placed  there  by  both  defendants. 
Van  Aislijne  v.  Van  SLifck,  383 

.  Where  there  is  but  one  seal  to  a 
contract  signed  by  several  persons, 
it  will  be  presumed  to  be  the  seal 
of  the  party  whose  name  is  prefixed 
to  it.  But  upon  proof  of  its  being 
attached  by  the  authority  of  the 
other  iiartics  to  the  contract,  it  will 
be  held  to  be  the  seal  of  all.         ib 


CRIMINAL  lAW. 
Set  Recookizance. 

D 

DAMAGES. 

1.  In  all  cases  where  one  person  has 
received  personal  iiyuryand  muti- 
lation by  the  careless  or  negligent 
act  of  another,  the  bodily  pain  and 
suffering  is  part  and  parcel  of  the 
actual  iiyury,  for  which  the  ii^jured 
party  is  as  much  entitled  tocompen- 
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wttcm  in  danuiges,  as  fbr  loes  of  time 
or  the  outlay  of  money.  Mwu  v. 
TAe  Aubwm  and  Suraeiut  RaUroad 
Co.  621 

%  Damages  for  bodily  pain  ancl  suffer- 
ing arising  from  physical  injury,  and 
connected  with  actual  loss  of  time 
and  money,  are  not  exemplary,  or 
punitory  in  their  character,  in  any 
etrlct  or  proper  sense  of  those 
terms.  ** 

8.  U  mem,  that  the  physical  pain  and 
suffisriog  ought  to  be  taken  into  the 
account  in  estimating  the  damages, 
in  every  action  to  recover  for  a  per- 
sonal injury  occasioned  by  negli- 
gence, irrespective  of  any  question 
of  motive  wha^ver.  ib 

ate  RAiLaoADs,  8, 12, 18. 
Warranty,  1,  2. 


DEBTOR  AND  CREDITOR. 

1.  The  law  is  well  established  that  the 
acceptance,  by  a  creditor,  of  the 
note  of  a  third  person,  in  full  satis- 
foction  of  an  existing  debt,  is  an 
extiDguishment  of  the  original  in- 
debt^ness,  though  the  note  so 
taken  is  for  a  less  sum  than  the 
whole  debt.  Otherwise  where  the 
note  of  the  debtor  himself  is  taken. 
ConkUrig  V.  Kiiigj  872 

2.  Where  the  note  of  a  third  person  is 
taken,  in  Aill  satisfaction  of  a  debt, 
on  condition  that  such  note  shall  be 
paid  at  maturity,  and  not  otherwise, 
if  the  note  is  not  paid  when  due, 
the  creditor  may  insist  that  the  con- 
tract is  broken,  and  claim  the  whole 
amount  of  the  original  debt.         ilf 

Z.  But  if  the  creditor  waives  the  for- 
feiture, and  retains  the  note,  and 
flnaUy  receives  the  full  amount  of 
it  f^om  the  maker,  he  can  not  after- 
wards proceed  against  the  debtor, 
for  the  balance  of  the  original  de- 
mand, ib 

4k  A  ibrfeitnre  (br  non-payment  at  an 
appointed  day,  is  waived  by  subse- 
quently accepting  a  payment  upon 
tiie  demand.  ib 

See  AppinAviT. 

Aplication  of  Patments. 


DEED. 


1.  A  conveyance  made  subsequent  to 
a  devise  of  land,  is  not  a  revocation, 
or  satisfaction,  of  a  devise  of  other 
lands  to  the  grantee.  But  if  the 
conveyance  be  of  a  portion  of  the 
same  land,  that  is  a  revocation  pro 
tarUo.    Arthur  v.  Arthur,  9 

2.  Upon  a  trial  at  law,  neither  the 
parties  to  a  deed,  or  their  privies, 
can  vary  its  terms,  or  show  that  it 
was,  although  absolute  upon  its  face, 
in  fact  a  mortgage  and  intended  as 
such.     Taylor  v.  Baldwin,  582 

8.  Persons  who  are  not  parties  to  a 
deed  or  instrument,  or  privies  in 
estate,  may,  in  case  they  have  an 
interest  in  the  subject  matter,  which 
may  be  injuriously  if  not  fVaudu- 
lently  affected  if  the  truth  can  not 
be  shown,  prove  by  parol  the  true 
character  of  the  transaction,  al- 
though the  parties  and  their  privies 
would  be  estopped  fVom  doing  so.  ib 

4.  The  exception  in  favor  of  strangers 
is  designed  to  prevent  a  fraudulent 
operation  of  the  Instrument  upon 
their  rights.  ib 

.  In  October,  1887,  the  Towanda  Bank 
recovered  a  judgment  against  £.  J. 
Dennis,  under  which  the  land  of 
Dennis  was  sold  by  the  sheriff,  on 
the  6th  of  June,  1838 ;  the  bank  be- 
coming the  purchaser  and  receiving 
a  certificate  of  sale  A>om  the  sheriff. 
On  the  80th  of  October,  1889,  the 
bank,  by  an  instrument  in  writing, 
for  a  valuable  consideration,  as- 
signed the  sheriff's  certificate  to 
A.  Dana,  conveying  and  releasing  to 
him  all  its  right,  title  and  interest 
of,  in  and  to  the  land,  and  author- 
izing and  reqidring  the  sheriff  to 
convey  the  same  to  him.  Dana, 
thereupon,  attempted  to  procure  a 
deed  fVom  the  sheriff;  but  the  lat-. 
ter  being  absent  fVom  home,  Dana 
accepted  a  deed  of  the  premises 
fVom  Dennis,  dated  December  20, 
1839,  in  lieu  of  the  sheriff's  deed, 
upon  the  assurance  of  Dennis,  that 
there  wore  no  intermediate  incum- 
brances. The  sheriff,  subsequently, 
conveyed  the  premises  to  the  plain- 
tiff, a  judgment  creditor  of  the  bank. 
Held,  1.  That  the  parties  might  law- 
f\i11y,  by  agreement,  substitute  the 
deed  of  the  judgment  debtor  in- 
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Btead  of  that  of  the  sheriff.  2.  That 
such  substitution  virtually  subvert- 
ed the  sheriff 'h  sale,  and  divested 
that  officer  of  all  power  to  convey 
the  premises  for  the  benefit  of  a 
third  person.  And  that,  conse- 
quently, the  conveyance  fVom  the 
sheriff  to  the  plaintiff  was  void. 
8.  That  the  equitoAle  tUU  to  the 
premises  being  in  Dana,  by  virtue 
of  the  assignment  of  the  sheriff's 
certificate  to  him,  by  the  bank,  and 
the  deed  from  the  judgment  debtor 
conveying  the  naked  legal  tUle^  the 
equitable  and  legal  titles  thus  be- 
came united  in  him,  and  constitu- 
ted a  perfect  title  to  the  prem- 
ises. 4.  That  no  stranger  could 
object  to  the  validity  of  the  convey- 
ance fVom  the  sheriff  to  Dana.  6. 
That  after  the  interest  of  the  bank, 
in  the  premises,  had  been  trans- 
ferred to  Dana  by  the  assignment 
of  the  sheriff's  certificate,  and  he 
bad  acquired  the  legal  estate,  by 
bis  conveyance  from  Dennis,  the 
bank  had  no  remaining  interest  in 
the  property,  capable  of  being 
levied  on  by  attachment  in  favor 
of  a  creditor.     Wright  v.  Douglass^ 

97 

6.  The  provision  in  the  act  concerning 
moneyed  corporations,  which  de- 
clares that  no  conveyance,  assign- 
ment or  transfer  of  any  effects  for 
the  use,  benefit  or  security  of  any 
such  corporation  shall  be  valid, 
unless  made  to  tho  corporation 
directly,  refers  to  moneyed  corpo- 
rations chartered  by  our  own  legis- 
lature, and  has  no  reference  to 
corporations  chartered  by  a  foreign 
state.  lb 

7.  And  if  land  is  conveyed  in  trust  for 
the  benefit  of  i^  foreign  corporation, 
the  corporation  will  only  incur  the 
penalty  of  not  being  able  to  main- 
tain an  acUan  on  the  deed.  The 
conveyance  will  be  good  for  all  other 
purposes.  ib 

8.  The  law,  for  wise  and  just  purposes, 
prescribes  certain  forms  and  so- 
lemnities to  be  observed  in  passing 
an  interest  or  estate  in  lands ;  and 
pays  no  regard  whatever  to  the  mo- 
tives of  those  who  may  become 
parties  to  the  conveyance,  nor  to 
the  extent  of  territory  to  be  affect- 
ed thereby.  These  forms  and  .so- 
lemnities must  be  observed,  or  the 


legal  estate  will  remain  precisely 
as  if  nothing  had  been  done.  Davis 
V.  Townsend  834 

9.  A  deed  thirty  years  old  may  be  ad- 
mitted in  evidence  without  any 
proof  of  its  execution ;  provided,  the 
possession  of  the  property  which 
such  deed  assumes  to  convey  has 
gone  along  with,  and  been  held  in 
accordance  with  the  provisions  of 
the  deed.     Troup  v.  Burlbul,     864 

10.  A  recital  in  a  deed  is  only  evi- 
dence of  the  recited  fkcts  against 
parties  and  privies  in  blood,  in  es- 
tate and  in  law.  It  is  not  evidence 
against  strangers,  nor  against  one 
claiming  under  the  party  executing 
the  reciting  deed,  by  title  prior 
thereto,  or  adversely  to  him,  but 
only  against  those  claiming  under 
him  by  title  subsequent.  Bill  v. 
Draper,  464 


DBLIVEEy. 
See  Sales. 

VSNDOR  AND  PURCBASES,  7|  S, 


DEPOSITIONS. 

1.  Whether  a  party,  against  whom  a 
deposition  taken  de  bene  esse  is  offer- 
ed, is  a  competent  witness  for  the 
purpose  of  excluding  the  deposi- 
tion 1     Quare.     Nixon  v.  Palmer, 

176 

2.  The  uncorroborated  testimony  of 
an  interested  witness,  that  shortly 
before  the  trial  he  saw,  in  this  state, 
a  person  proved  by  other  testimo- 
ny to  be  a  resident  of  another  state, 
is  not  sufficient  to  authorize  the 
exclusion  of  a  deposition  of  nxch 
person  taken  de  bene  esse,  ib 


DEVISE. 

1.  Where  land  is  devised  to  several 
persons  in  fee,  in  undivided  shares, 
a  subsequent  conveyance  by  the 
devisor  to  one  of  the  devisees,  of  a 
part  of  the  same  land,  will  not  re- 
voke or  be  deemed  a  satisfaction 
of  the  devise  to  the  grantee;  but 
he  is  entitled  to  tho  land  conveyed 
by  deed,  and  to  a  share  in  the  land 


remaining  nnder  the  will.  And 
this,  alUiongh  it  appears  there  -was 
a  matual  mistake  as  to  the  etiect  of 
the  deed,  hoth  parties  supposing 
the  land  conveyed  would  be  in  lieu 
of  the  share  given  to  the  grantee,  by 
the  will.     Arthur  v.  Arthur ,  9 

2.  A  conyeyance  made  subsequent  to 
a  devise,  is  not  a  revocation,  or 
satisfaction,  of  a  devise  of  other 
lands  to  the  grantee.  But  if  the 
conveyance  be  of  a  portion  of  the 
same  land,  that  is  a  revocation  pro 
ianto,  iJb 

8.  The  validity  of  a  devise  must  be 
determined  from  its  terms,  and 
without  reference  to  future  contin- 
gencies.    Tayloev,  CUndd,  888 


DIVORCE. 
See  Ne  Exeat. 


E 

EASEMENT. 
See  Light  and  Air. 

EJECTMENT. 

1.  In  an  action  of  ejectment,  defend- 
ants who  are  in  possession  of  the 
premises  in  question  will  be  pre- 
sumed to  have  a  valid  title  thereto ; 
and  the  plaintiffs,  to  entitle  them- 
selves to  recover,  must  overcome 
that  presumption,  by  proving  title 
out  of  the  defendants,  and  in  them- 
selves. They  must  recover,  if  at 
all,  on  the  strength  of  their  own 
title,  and  not  on  the  defects  in  that 
of  the  defendant.    Hill  v.  Draper, 

464 

2.  To  authorize  a  recovery,  in  an  eject- 
ment suit,  the  plaintiffs  must  show 
themselves  in  the  actual  possession 
of  the  premises  at  the  time  of  the 
defendants' entry ;  or  that  they  had 
the  title  thereto,  and  thus  make  out 
a  constructive  possession  in  them- 
selves.   Lane  v.  Chmltif  254 

8.  Where  it  appeared  that  at  the  time 
of  the  defendants'  entry,  the  prem- 
ises wore  open  and  unenclosed  wood 
land,  so  that  the  person  under  whom 
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the  plaintiff^  claimed  bad  no  actual 
possession  at  :hat  time,  and  that  the 
only  possession  he  had  was  by  tak* 
ing  wood  and  timber  from  the  prem- 
ises upon  several  occasions  and  at 
distant  intervals  of  time,  and  by  en- 
closing the  premises,  or  some  portion 
of  them,  and  cultivating  a  crop  for  a 
single  season ;  and  that  there  had 
been  no  actual  occupation  of  any 
part  of  the  premises,  by  the  plain- 
tiffs, nor  any  continued  acts  of  pos- 
session by  them,  since  the  year  1816 ; 
Held  that  in  the  absence  of  any  deed, 
or  paper  title,  the  plaintiffs  could 
not  recover.  id 


ESTOPPEL. 

1.  Acting  under  bad  advice  in  the 
adoption  of  an  erroneous  proceed- 
ing, will  noUestop  a  party.  Wrigkt 
V.  Douglass,  97 

2.  An  estoppel,  to  be  binding,  must  be 
reciprocal,  and  binding  on  both  par- 
ties ;  and  the  acts'  relied  on  as  an 
estoppel  must  have  been  intended  to 
have,  and  have  actually  had  an  in- 
fluence on  the  conduct  of  him  who 
asserts  the  estoppel.  ib 

8.  Where  a  party,  with  knowledge  of 
all  the  facts,  expressly  re-affirms  a 
contract,  he  is  estopped  from  after- 
wards disaffirming  it,  by  the  princi- 
ple of  estoppel  in  pais.  Branson  v. 
Wivian,  406 

4.  Notwithstanding  an  administrator 
has  mistakenly  supposed  that  a  con- 
tract for  the  purchase  of  land,  and 
the  rents  of  the  real  estate,  were 
assets,  and  acting  on  that  assumption 
he  has  actually  paid  some  simple 
contract  debts  out  of  the  same,  he 
will  not  be  thereby  estopped  IVom 
insisting,  when  called  to  account  by 
a  simple  contract  creditor,  that  the 
moneys  thus  received  were  not  as- 
sets.    Griffith  V.  Beecher,  432 

5.  It  ts  a  general  rule  that  only  parties, 
or  privies  in  blood  or  estate,  can 
avail  themselves  of  an  estoppel. 
Strangers  can  not  do  it.  ib 

6.  Admissions  and  conduct  operate  as 
estoppels,  only  when  they  are  rfe- 
signed  to  influence  the  conduct  of 
another,  and  aetuaUy  have  that  effect. 

ib 
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EVIDBNCB. 


1.  Where  the  Bubscribing  witness  to  a 
bond  is  out  of  the  jurisdiction  of  the 
eourt,  this  Is  su£9cient  to  author\^e 
proof  of  his  hand- writing.  Teall  v. 
Van  Wyck,  876 

2.  On  most  points  the  rules  of  evidence 
are  the  same  in  courts  of  law  and 
equity,  and  the  doctrine  of  both 
courts  is  the  same,  as  to  the  exclu- 
sion of  parol  evidence  to  contradict 
or  substantially  vary  the  legal  im- 
port of  a  written  agreement.  Taylor 
v.  Baldwin^  682 

8.  As  a  general  rule,  parol  evidence  is 
not  admissible  to  supply  omissions 
in  a  will,  or  to  vary  the  legal  con- 
struction.    Arthtar  y.  Arthur,  9 

4.  Proof  of  a  search  for  an  appeal  bond, 
by  the  justice  to  whom  it  was  deliv- 
ered, among  all  the  papers  of  his 
office,  and  of  a  search  in  the  county 
clerk's  office  in  the  places  where 
such  bonds  are  luiually  kept,  with- 
out success,  is  sufficient  evidence  of 
its  loss,  to  admit  parol  evidence  of 
its  contents.  tb 

6.  Although  the  proof  of  a  search  in 
the  county  clerk's  office  does  not 
show  that  it  was  made  under  the  di- 
rection of  the  clerk,  yet  if  no  objec- 
tion is  made  on  that  ground,  at  the 
trial,  it  can  not  be  made  afterwards, 
when  it  is  too  late  to  supply  the 
evidence.  ib 

6.  The  certificate  of  a  county  clerk  is 
admissible  to  prove  the  loss  of  a 
paper,  but  it  is  not  the  only  compe- 
tent evidence.  ih 

See  Parent  and  Child. 


EXECUTION. 

,.  The  24th  section  of  the  act  "  con- 
cerning costs  and  fees  in  courts  of 
law,"  dtc.  passed  May  14, 1840,  was 
applicable  as  well  to  executions  on 
Judgments  upon  appeal,  as  to  other 
executions  ;  and  under  that  section, 
in  connection  with  the  54th  section 
of  the  judiciary  act  of  1847,  an  exe- 
cution upon  an  appeal  to  the  county 
court  can  not  be  regularly  issued  un- 
til the  expiration  of  thirty  days  after 
judgment.     TeaUy,  Van  FFycit,876 


.  If  such  execution  is  issued  within 
thirty  days  after  the  right  to  issue 
the  same  accrues,  it  is  sufficient  to 
make  the  surety  in  the  appeal  bond 
liable.  ih 

See  Exemption  Act. 


EXECUTORS   AND   ADMINIS- 
TRATORS. 

1.  An  administrator  has  no  power  over 
the  land  and  real  estate  of  the  de- 
cedent, any  ftirther  than  the  stat- 
ute has  given  it  to  him.  Hence,  he 
has  no  control  over  a  contract  for 
the  purchase  of  real  estate,  which 
will  authorize  him  to  deliver  the 
same  to  a  judgment  creditor,  with 
a  view  of  having  it  disposed  of, 
and  realizing  money  upon  it.  Orif- 
filk  V.  Beecker,  432 

2.  But  notwithstanding  an  administra- 
tor has  mistakenly  supposed  that 
such  a  contract,  and  the  rents  of  tho 
real  estate,  were  assets^  and  acting 
on  that  assumption  he  has  actually 
paid  some  simple  contract  debts, 
out  of  the  same,  he  will  not  be  there- 
by estopped  fVom  insisting,  when 
called  to  account  by  a  simple  con- 
tract creditor,  that  the  moneys  thus 
received  were  not  assets.  t^ 

See  Costs. 


EXEMPTION  ACT. 

1.  The  property  of  a  swreLy  on  a  note 
given  for  the  purchase  price  of  a 
horse,  is  not  exempt  from  levy  and 
sale  under  an  execution  issued  upon 
a  judgment  recovered  on  the  note. 
Davis  V.  Peabody,  91 

2.  An  execution  on  a  judgment  found- 
ed upon  a  demand  for  the  purchase 
price  of  property  exempt  by  the  act 
of  1842,  can  not  be  levied  on  prop- 
erty exempt  by  the  revised  statutes, 
though  it  may  be  on  property  ex- 
empted by  the  act  of  1842.  ib 

3.  The  legislature,  by  the  proviso  in 
.  the  exemption  act  of  1842,  declar- 
ing that  the  exemption  of  property 
therein  authorized  shall  not  extend 
to  an  execution  on  a  demand  foi 
the  purchase  money  of  such  prop- 
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erty,  did  not  mean  to  inclndo  a  do- 
mand  on  tlio  sccnrtt}*  given  for  the 
pnrcUaso  money,  when  that  secnrt- 
ty  is  made  by  a  third  i)eriion.  But 
tho  words  "purchase  money,"  in 
such  proviso,  should  bo  held  to 
mean  tlie  orisrinnl  ilcmand  for  Ike 
prApcrttf  solely  us  distinguished  from 
tlio  demand  on  t)io  security  given 
for  tlie  iMiyment  of  the  purchase 
price.  iS 


FEMES  COVERT. 

See  Husband  and  Wife 
Marriko  Wombn. 


FERRIES. 

1.  Tho  charter  of  4708,  called  the 
Combury  charter,  gave  to  the  mayor, 
aldermen  and  commonalty  of  tlie 
city  of  New- York,  the  right  and 
power  to  establish  ferries  between 
the  city  of  New- York  and  Long 
Island,  and  to  hold  them,  with  the 
tolls  and  revenues,  forever.  And 
the  corporation  having  acted  npon 
that  and  other  grants,  by  establish- 
ing and  maintaining  the  South  ferry 
and  the  Hamillon  Avenue  femj,  the 
city  of  New- York  and  its  inhabi- 
tants have  acquired  vested  rights 
and  vahuble  interests  in  those  fer- 
ries, which  can  not  bo  taken  away 
by  the  legislature.  Benton  y.  The 
Mayyr,  4^.  of  New-  York,  228 

2.  Those  femes  having  been  establish- 
ed under  the  authority  of  the  char- 
ters granted  to  the  city,  and  being 
run  by  lessees  holding  on  short 
leases,  under  the  corporation,  they 
are  in  judgment  of  law  "  set  up, 
established,  kept  and  maintained  " 
by  tho  corporation,  within  the  true 
intent  and  meaning  of  the  charters. 

ib 

8.  The  JPhiUon  ferry  having  been  in  ex- 
istence at  the  time  of  the  seyeral 
grants  to  the  city  of  New- York,  be- 
came thereby  vested  in  the  corpo- 
ration of  the  city  as  property ;  and 
is  now  so  held,  by  an  indefeasible 
title.  lb 

i.  The  act  of  May  14,  1846,  to  estab- 
lish and  regoUte  ferries  between 
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tho  city  of  New-York  and  Long 
Island,  docs  not  by  its  terms,  em- 
brace the  throe  existing  ferries,  or 
interfere  with  vested  rights ;  so  as 
to  require  tho  court  to  determine  its 
imconstitutionality.  On  the  con- 
trary it  excepts  those  ferries,  and 
leaves  the  rights  of  the  city  of  New- 
York,  therein,  undisturbed.  ib 

6.  Whether  the  corporation  of  New- 
York  has  tho  right  to  establish  fu- 
ture ferries;  and  how  Ulv  the  act 
of  May,  1845,  will  interfere  there- 
with.    Quarc.  ib 

6.  Ferry  fVanchisos  may  be  held  by  a 
municipal  corporation,  >vithout  los- 
ing their  character  of  private  prop- 
erty, ib 

7.  A  grant  of  a  fcny  franchise,  which 
has  been  accepted  and  acted  upon, 
partakes  of  the  nature  of  a  contract, 
so  far  as  to  be  protected  by  that 
clause  of  the  federal  constitution, 
which  inhibits  the  states  from  pass- 
ing laws  "  impairing  the  obligation 
of  contracts."  ib 

8.  Vested  rights  in  property,  acqolred 
by  virtue  of  a  statute,  can  not  be 
vested  nor  destroyed  by  a  repeal  or 
modification  of  the  statnte.  ib 

9.  Ferry  fhmchises  are  partly  of  a 
public  and  partly  of  a  private  nature. 
Certain  duties  and  burdens  are  im- 
posed upon  the  grantees,  who  are 
compensated  therefor  by  the  privi- 
lege of  levying  ferriage,  and  the  se- 
curity from  spoliation,  arising  from 
the  irrevocable  nature  of  the  grant. 
The  state  may  legislate  touching 
them,  so  farls  they  we  publici  juris. 
Thus,  laws  may  be  passed  to  punish 
neglect  or  misconduct  in  condncting 
the  ferries,  to  secure  the  safety  of 
passengers  fV*om  danger,  imposition, 
dbc.  But  the  state  can  not  takA 
away  the  ferries  themselves,  nor 
deprive  tho  grantee  of  his  legitimate 
rents  and  profits.  ib 

10.  The  fVanchise,  however,  may  be 
forfeOed  by  non-user  or  mis-nser, 
judicially  ascertained  ;  and  the 
government,  in  the  exercise  of  the 
sovereign  power  of  eminent  domain, 
may  resume  the  property  for  pub- 
lic use,  on  making  a  Justcoupeiisa- 
tion;  bat  not  otherwise.     ^        ib 
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FIXTURES. 


1.  Property  consisting  of  varions  arti-  „ 
cles  of  machinery  for  carding,  spin- 
ning, twisting,  balling,  proimring 
and  packing  cotton  yam  and  twine, 
situated  in  a  cotton-mill,  was  claim- 
ed by  the  plaintiff  as  fixtures,  by 
virtuo  of  a  mortgage  executed  by 
the  defendant  upon  the  mill  in 
which  it  was  situated ;  and  it  was 
claimed  by  creditors  of  the  mortga- 
gor, under  an  execution  Issued 
against  his  property,  and  under  a 
chattel  mortgage,  as  freing  chaUels, 
The  property  stood  upon  the  floor 
of  the  mill,  over  the  apertures  or 
openings  therein,  made  lor  the  pass- 
age of  the  leather  bands  or  belts  by 
which  it  was  moved,  and  ^vas  not 
fkstened  to«the  building,  othenvise 
than  by  such  belts  and  bands,  and 
in  some  cases  by  cleats  tacked  to 
the  floor  to  make  it  level ;  the  bands 
being  used  for  motion,  and  not  for 
{listening;  and  each  machine  being 
capable  of  removal  without  iiyury 
to  itself,  or  to  the  building.  Held 
that  the  property  was  not  attached 
to  the  building  in  such  a  manner  as 
to  bring  the  articles  within  the  de- 
nomination of  fixtures,  Vanderpoel 
V.  Van  AUen,  IW 

2.  The  policy  which  has  created  ex- 
ceptions to  the  general  rule,  that 
whatever  is  affixed  to  the  freehold 
cannot  be  removed  without  the 
consent  of  the  owner  of  the  inheri- 
tance, applies  as  well  to  erections 
for  agricultural  and  other  purposes, 
as  to  erections  for  the  purposes 
of  trade.    Dubois  v.  J&fly,         496 

8.  To  constitute  a  flxtj^,  there  must 
be  such  an  annexation  as  to  render 
removal  impossible,  without  injury 
to  the  freehold.  ib 

4.  Any  general  rule  as  to  what  consti- 
'  tutes  a  fixture,  is  liable  to  excep- 
tion. But  the  first  question  must 
be,  whether  the  erection  be  a  part 
of  the  freehold.  If  it  be  not  united 
to  the  freehold,  it  can  not  be  said 
that  it  is  a  part  of  it ;  and  in  that  case, 
therefore,  it  is  not  a  fixture.         ib 

5.  And,  the  annexation  which  will 
ootnv«rt  personal  into  real  estate,  is 
not  affected  by  placing  the  chattel 
upon,  or  even  by  affixing  it  to  the 


land.  It  must  bo  fixed  to  the  free- 
hold, perpelui  nsus  causa.  it 

The  law  of  fixtures  is  in  derogation 
of  the  original  rule  of  the  common 
law,  which  subjected  every  thing 
affixed  to  the  freehold  to  the  law  gov- 
erning the  freehold,  and  it  has  grown 
up  into  a  system  of  judicial  legisla- 
tion, so  as  almost  to  render  the  right 
of  removal  of  fixtures  a  general  rule, 
instead  of  being  an  exception-       i* 

See  Landlord  and  Tenant. 


FORFEITURE. 
See  Debtor  and  Creditor,  8, 4. 

FRAUD. 

1.  Where  a  complaint  stated  an  ex- 
change of  two  watches  belonging  to 
the  plaintiff,  for  a  rifle,  with  an  alle- 
gation that  the  defendant  fraudur- 
lenUy  pretended  to  be  the  owner  of 
the  rifle ;  and  the  plaintiff  averred 
that  "  the  defendant,  at  the  time  of 
the  sale  or  trade,  did  not  own  the 
rifle,  9,ndfrauduie7Uly  sold  and  tra- 
ded the  same,  to  the  plaintiff,  byrea- 
Sim  whereof  the  plaintiff  was  subject- 
ed to,  and  made  liable  for,  a 
judgment  recovered  by  A.  H.  C.  who 
had  sued  for  and  recovered  the 
rifle,"  d&c. ;  Hdd  that  the  action  waa 
to  be  regarded  as  sounding  VoifiraMd^ 
and  not  as  a  suit  on  contract,  upon 
the  implied  ««irra»*yo/'ii^.  Edick 
V.  Crim,  446 

2.  Hdd  also,  that  the  proof  on  the 
part  of  the  defendant,  that  the 
plaintiff  Amw,  long  before  the  trade 
set  forth  in  the  complaint,  that  the 
defendant  did  not  own  the  rifle, 
warranted  a  verdict  for  the  defend- 
ant. »* 

See  Agreement,  4,  25,  82  to  86. 
Frauds,  Statute  of. 


G 

GRANT. 

How  fkr  the  constitution  of  this  state, 
made  in  1777,  is  to  be  regwded  M 


a  CGBflrmatioii  of  giants  preTioudy 
made  by  the  king.  The  People  v. 
CUrke,  120 

See  Letters  Patent. 


GUARDIAN  AND  WARD. 

The  relation  which  a  guardian  main- 
tains to  his  Tmrd  is  not  that  of  a 
contract  debtor  to  his  creditor. 
Where  he  has  received  the  money 
of  his  ward,  the  law  will  doubtless 
raise  an  implied  promise  to  pay  it 
over,  when  the  latter  arrives  at  age, 
if  ho  chooses  to  bring  an  action  of 
assumpsit.  But  the  guardian  can 
not  by  any  act  of  his,  change  his 
duties  and  liabilities  fVom  those  of 
a  trustee  to  those  ot  a  mere  con- 
tract debtor.    Seaman  v.  Duryea^ 

628 

See  SuRROOiTEs,  5,  6, 9, 10. 


GUARANTY. 

The  admission  of  the  owner  of  goods 
that  he  has  made  a  sale  and  re- 
ceived the  purchase  money,  upon 
the  guaranty  of  the  broker,  is  com- 
petent evidence  against  the  pur- 
chaser, in  an  action  by  the  broker 
after  the  owner's  death;  and,  in 
connection  with  other  circumstan- 
ces, is  sufficient  to  authorize  the 
plaintiff  to  go  to  the  Jury  upon  the 
question  of  guaranty.  WkUe  v. 
OunUeau,    '  202 

See  Brokers. 


HEIRS. 

1.  No  suit  can  be  brought  against 
heirs,  to  charge  them  with  the  debts 
of  their  ancestor,  within  three 
years  from  the  time  of  granting  let- 
ters testamentary  or  of  administra- 
tion upon  the  estate  of  their  an- 
cestor.     JRoe  v.  Swezey,  247 

2.  A  creditor  can  not  commence  a 
suit,  and  charge  the  heirs  with  the 
debts  of  their  ancestor,  at  any 
moment  after  his  death,  upon  al- 
ledging  and  proving  that  no  letters 
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hare  been  issued,  and  that  fhero 
are  no  personal  assets  upon  which 
to  administer.  i6 

8.  Before  a  creditor  can  maintain  an 
action  against  heirs,  to  charge  them 
with  the  debt  of  their  ancestor, 
he  must  establish  these  facts:  1. 
The  granting  of  letters  testamentary 
or  of  administration;  2.  That  three 
years  have  elapsed,  after  the  grant- 
ing of  such  letters  and  before  the 
commencement  of  the  suit;  8.  That 
the  defendant  has  inherited  lands 
by  descent  teom  the  debtor ;  4.  The 
want  of  sufficient  personal  assets, 
or  the  inability  of  the  plaintiflf  to 
collect  his  debt,  or  some  part  there- 
of, after  due  proceedings  before  the 
proper  surrogate,  and  at  law.       ib 

4.  The  law  which  forbids  the  com- 
mencement of  a  suit  against  an 
heir,  to  charge  him  with  the  debts 
of  his  ancestor,  until  three  years 
have  elapsed  since  the  granting  of 
letters  upon  the  estate  of  the  an- 
cestor, forbids  a  suit  for  any  par- 
pose.  t( 

6.  Accordingly,  keid,  that  a  creditor 
'  could  not  bring  a  suit  against  heirs 
in  order  to  have  the  judgment  of 
the  court  upon  the  question  whether 
the  defendants  took  the  estate  as 
heirs,  or  as  purchasers,  under  a  deed 
oftrusi  ib 

6.  An  interest  in  a  contract  for  the 
purdiase  of  land  Is  real  estate,  and 
descends  to  the  heirs  of  the  pur- 
chaser.    GrUfUA  y.  Beecketf        482 

7.  And  if  the  administrator  of  the 
purchaser  receives  rent  for  such 
hind,  accruing  after  the  death  of 
the  intestate,  he  is  bound  to  ac- 
count for  it,  as  well  as  for  the 
amount  received  by  him  upon  a 
sale  of  the  intestate's  interest  In 
the  land.  ib 


HUSBAND  AND  WIFE. 

1.  To  entitle  a  hnsband  to  an  estate 
as  tenant  by  the  curtesy,  the  wife 
must  be  seised  in  fkct,  and  in  deed. 
It  is  not  sufficient  that  she  has  a 
scshi  in  law  of  an  estate  of  inherit- 
ance.    Taylo9  V.  GxnUd^  388 
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the  law  will  imply  sach  an  agree- 
ment, lb 

See  Light  and  Air. 


LEGACIES  AND  LEGATEES. 
See  Maintenance. 

LETTERS  PATENT. 

1.  The  488d  section  of  the  code,  au- 
thorizing an  action  to  be  brought  hy 
the  attorney  general,  in  the  name 
of  the  people,  for  the  purpose  of 
vacating  or  annulling  letters  patent 
granted  by  the  people  of  this  state, 
is  limited  to  letters  patent  granted 
by  the  peopU,  and  does  not  extend  to 
letters  granted  by  the  king,  prior  to 
the  revolution.  TX^  Peopfe  v.  CZarIsc, 

120 

2.  Where,  in  an  action  brought  by  the 
attorney  general,  to  vacate  letters 
patent  granted  by  the  king  of  Great 
Britain,  more  than  one  hundred 
years  since,  the  facts  stated  in  the 
complaint  show  that  the  plaintifis 
never  had  any  title  or  possession, 
and  do  not  show  that  any  right  of 
action  has  accrued  to  the  people,  or 
to  the  king  under  whom  they  claim, 
within  forty  years  next  before  the 
commencement  of  the  action,  the 
action  can  not  be  maintained.        ib 

8.  If,  in  such  an  action,  the  defend- 
ant's answer,  to  which  the  plaintiffs 
demur,  shows,  in  connection  with 
the  complaint,  thiftt  any  right  of  ac- 
tion which  the  people  may  have 
had,  is  barred  by  the  statute  of 
limitations,  the  defendant  will  be 
entitled  to  Judgment  on  the  demur- 
rer. -  ib 

4.  Where  letters  patent  are  sought  to 
be  vacated  on  the  ground  that  they 
were  granted  upon  fklse  sugges- 
tions, it  is  not  enough  to  prove  that 
the  suggestions  were  false.  It  must 
also  appear  that  they  were  material. 

ib 

6.  The  fkct  that  some  of  the  grantees 
in  a  patent  were  trustees  for  one  of 
their  number,  and  released  their 
interest  to  him,  soon  after  the  grant 
was  made,  is  no  evidence  of  fVaud, 
in  obtaining  the  patent.  ib 


6.  Where  a  patent  was  granted  by  the 
kine  of  G.  Britain,  in  1787,  of  lands 
in  this  state,  subject  to  the  payment 
of  an  annual  rent  to  the  king  or  his 
successors,  and  24  years  afterwards 
the  colonial  legislature  passed  an 
act  to  provide  for  the  more  effectual 
collecting  of  quit-rents,  due  and  to 
become  due  from  all  the  grants  and 
patents  within  the  colony,  including 
the  one  in  question,  hdd  that  such 
act  was  to  be  deemed  a  confirma- 
tion of  the  original  grant  ib 

7.  A  proceeding  to  vacate  letters  pa- 
tent, because  the  condition  on  which 
they  were  granted  has  not  been  per- 
formed, is  not  a  proceeding  in  equity 
but  at  law.  ib 

8.  An  action  brought  by  the  attorney 
general,  in  the  name  of  the  people, 
to  annul  letters  patent,  is  within  the 
statute  of  limitations,  and  will  be 
barred  by  an  adverse  possession  for 
forty  years.  ib 


LICENSE. 

1.  A  license  is  technically  an  authority 
given  to  do  some  one  act,  or  a  se- 
ries of  acts,  on  the  land  of  another, 
without  passing  any  estate  in  the 
land :  such  as  a  license  to  hunt  on 
another's  land,  or  to  cut  down  a 
certain  number  of  trees.  These  are 
held  to  be  revocable,  when  execu- 
tory, unless  a  definite  term  is  fixed ; 
but  irrevocable,  when  executed. 
Davis  V.  Tovmaendt  888 

2.  But  licenses,  which  in  their  nature 
amount  to  the  granting  of  an  estate, 
for  ever  so  short  a  time,  are  not 
good  without  deed;  and  are  con- 
sidered as  leases,  and  must  always 
be  pleaded  as  such.  ib 

8.  Licenses  to  do  a  particular  act,  do 
not,  in  any  degree  trench  upon  the 
policy  of  the  law  which  requires 
that  bargains  respecting  the  title  or 
interest  in  real  estate,  shidl  be  by 
deed  or  in  writing.  They  amount 
to  nothing  more  than  an  excuse  for 
the  act,  which  would  otherwise  be 
a  trespass.  ift 

4.  But  a  permanent  right  to  hold 
another's  land  for  a  particular  pur> 
pose,  and  to  enter  upon  it  at  all 
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times  wiihont  his  consent,  \a  an  im- 
portant interest,  which  ought  not  to 
pass  without  writing,  and  is  the  very 
object  provided  for  by  the  statute 
offhtuds.  ib 

6.  A  license,  while  executory,  is  re- 
vocable; but  a  conveyance  by  the 
owner,  after  a  license  granted — the 
lessee  of  the  premises  being  in  pos- 
session at  the  time  of  the  convey- 
ance, and  not  chargeable  with  no- 
tice of  it — is  not  a  revocation. 
Dubois  V.  KeUy,  496 

6.  But  the  grarUee  of  such  a  convey- 
ance, is  chargeable  where  he  takes 
the  conveyance,  with  notice  of  all 
the  tenant's  rights,  among  which  is 
the  right  to  remove  any  building 
which  he,  or  his  under  tenant,  might, 
before  the  license  which  had  been 
given  for  that  purpose  should  be 
revoked,  have  erected  upon  the 
premises.  t^ 

7.  The  tenant,  mitil  he  lias  notice  of 
such  revocation,  may  safely  act 
upon  the  license,  and  having  erect- 
ed the  building,  the  license  vrill  be 
no  longer  revocable.  t& 

8.  The  general  doctrine  that  a  trans- 
fer of  the  title  to  land  upon  which 
the  former  owner  has  authorized 
some  act  to  be  done,  operates  as  a 
revocation  of  the  license,  is  unques- 
tionable. But,  to  render  any  re- 
vocation effectual,  the  party  to  be 
affected  by  it  must  have  notice, 
either  actual  or  constructive,  of  such 
revocation.  If  directly  counterman- 
ded, it  can  only  be  done  by  some 
act  which  will  be  sufficient  to  charge 
the  party  to  whom  the  license  has 
been  given,  with  knowledge  of  such 
countermand.  If  revoked  by  opera- 
tion of  law,  as  by  a  conveyance  of 
the  premises  upon  which  the  act 
authorized  to  be  done  was  to  have 
been  performed,  such  revocation 
can  only  be  effectual  when  the  party 
cUiming  the  benefit  of  the  license 
is  chargeable  with  notice  of  the 
conveyance.  ib 

9.  If  the  grantee  under  the  convey- 
ance, by  silence  while  the  building 
is  being  erected,  acquiesce  in  the 
license  under  which  the  tenant  ex- 
pends his  money,  it  will  be  too  late 
to  insist  upon  a  revocation,  effected 


by  operation  of  law,  of  which  the 
tenant  had  no  notice.  id 

See  Agreement,  31,  82,  33. 


LIEN. 

1.  In  no  case  has  one  tenant  in  com- 
mon, a  lien  upon  the  premises  for 
advances  made  by  him  for  the  pur- 
pose of  making  pennanent  improve- 
ments thereon ;  except  by  express 
agreement.  Taylor  v.  BaldmUi  582 

2.  Courts  of  equity  have  in  but  few, 
if  any  cases,  established  a  Uen  which 
did  not  arise  out  of  a  contract,  or 
was  not  established  by  usage ;  un- 
less under  peculiar  circumstances, 
and  when  the  party  against  whom 
or  whose  property  the  lien  was 
established  came  to  the  court  for 
relief,  and  the  Hen  was  enforced  as 
a  condition  to  the  relief  granted. 
Per  Allen,  J.  ib 

8.  A  tenant  in  common  wiio  makes  ad- 
vances and  payments  beyond  his 
proportion,  towards  the  erection  of 
buildings  upon  the  property  held 
in  common,  will  not  thereby  acquire 
an  equitable  lien  upon  the  property ; 
unless  there  is  an  express  agree- 
ment to  that  effect,  or  there  are 
some  special  circumstances  giving 
to  such  party  peculiar  equities. 
Taylor  v.  Baldwin^  626 

4.  A  voluntary  payment  of  the  liaoiH- 
ties  of  a  third  person,  without  re- 
quest, will  not  give  an  action  in 
fkvor  of  the  party  paying.  Neither 
will  it  give  a  lien  upon  Ms  property, 
for  the  amount  paid.  ib 

5.  It  is  only  under  special  circumstan- 
ces that  a  lien  for  advances  made 
by  a  person  for  repairs  and  im- 
provements upon  property  owned 
in  whole  or  in  part  by  others,  has 
been  allowed;  and  those  circum- 
stances must  be  shown  by  the  party 
asserting  the  lien.  ib 

6.  The  doctrine  of  constructive  liens 
will  not,  at  this  day,  be  extended, 
and  applied  to  cases  not  within  the 
rule  and  the  reason  of  the  rule 
which  has  been  clearly  established. 
Secret  trusts  in,  and  constrnctive 
liens  upon,  real  estate  are  now  die- 
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the  law  will  Imply  Buch  an  agree- 
ment, ib 

See  LiOHT  and  Air. 


LEGACIES  AND  LEGATEES. 
See  Maintenance. 

LETTERS  PATENT. 

1.  The  488d  section  of  the  code,  au- 
thorizing an  action  to  be  brought  by 
the  attorney  general,  in  the  name 
of  the  people,  for  the  purpose  of 
vacating  or  annulling  letters  patent 
granted  by  the  people  of  this  state, 
is  limited  to  letters  patent  granted 
iy  ike  people^  and  does  not  extend  to 
letters  granted  by  the  king,  prior  to 
thererolution.  Tke  People  y,  Clarke, 

120 

2.  Where,  in  an  action  brought  by  the 
attorney  general,  to  vacate  letters 
patent  granted  by  the  king  of  Great 
Britain,  more  than  one  hundred 
years  since,  the  facts  stated  in  the 
complaint  show  that  the  plaintifib 
never  had  any  title  or  possession, 
and  do  not  show  that  any  right  of 
action  has  accrued  to  the  people,  or 
to  the  king  under  whom  they  claim, 
within  forty  years  next  before  the 
commencement  of  the  action,  the 
action  can  not  be  maintained.        ib 

8.  If,  in  such  an  action,  the  defend- 
ant's answer,  to  which  the  plaintiffs 
demur,  shows,  in  connection  with 
the  complaint,  that  any  right  of  ac- 
tion which  the  people  may  have 
had,  is  barred  by  the  statute  of 
limitations,  the  defendant  will  be 
entitled  to  Judgment  on  the  demur- 
rer. .  ib 

4.  Where  letters  patent  are  sought  to 
be  vacated  on  the  ground  that  they 
were  granted  upon  folse  sugges- 
tions, it  is  not  enough  to  prove  that 
the  suggestions  were  false.  It  must 
also  appear  that  they  were  nuUerial. 

ib 

6.  The  fkct  that  some  of  the  grantees 
in  a  patent  were  trustees  for  one  of 
their  number,  and  released  their 
interest  to  him,  soon  after  the  grant 
was  made,  is  no  evidence  of  £aud, 
in  obtaining  the  patent.  ib 


6.  Where  a  patent  was  granted  by  the 
king  of  G.  Britain,  in  1787,  of  lands 
in  this  state,  subject  to  the  payment 
of  an  annual  rent  to  the  king  or  his 
successors,  and  24  years  afterwards 
the  colonial  legislature  passed  an 
act  to  provide  for  the  more  effectual 
collecting  of  quit-rents,  due  and  to 
become  due  fV-om  all  the  grants  and 
patents  within  the  colony,  including 
the  one  in  question,  keld  that  such 
act  was  to  be  deemed  a  confirma- 
tion of  the  original  grant.  ib 

7.  A  proceeding  to  vacate  letters  pa- 
tent, because  the  condition  on  which 
they  were  granted  has  not  been  per- 
formed, is  not  a  proceeding  in  equity 
but  at  law.  tb 

8.  An  action  brought  by  the  attorney 
general,  in  the  name  of  the  people, 
to  annul  letters  patent,  is  within  the 
statute  of  limitations,  and  will  be 
barred  by  an  adverse  possession  for 
forty  years.  ib 


LICENSE. 

1.  A  license  is  technically  an  authority 
given  to  do  some  one  act,  or  a  ae- 
ries of  acts,  on  the  land  of  another, 
without  passing  any  estate  in  the 
land :  such  as  a  license  to  hunt  on 
another's  land,  or  to  cut  down  a 
certain  number  of  trees.  These  are 
held  to  be  revocable,  when  execu- 
tory, unless  a  definite  term  is  fixed ; 
but  irrevocable,  when  executed. 
Davis  V.  7\nouaendf  888 

2.  But  licenses,  which  in  their  nature 
amount  to  the  granting  of  an  estate, 
for  ever  so  short  a  time,  are  not 
good  without  deed;  and  are  con- 
sidered as  leases,  and  must  always 
be  pleaded  as  such.  ib 

8.  Licenses  to  do  a  particular  act,  do 
not,  in  any  degree  trench  upon  the 
policy  of  the  law  which  requires 
that  bargains  respecting  the  title  or 
interest  in  real  estate,  shall  be  by 
deed  or  in  writing.  They  amount 
to  nothing  more  than  an  excuse  for 
the  act,  which  would  otherwise  be 
a  trespass.  ib 

4.  But  a  permanent  right  to  hold 
another's  land  for  a  particular  pur- 
pose, and  to  enter  upon  it  at  aU 
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times  without  his  consent,  is  an  im- 
portant interest,  which  ought  not  to 
pass  without  writing,  and  is  the  very 
object  provided  for  by  the  statute 
of  fhiuds.  ib 

6.  A  license,  while  executory,  is  re- 
vocable ;  but  a  conveyance  by  the 
owner,  after  a  license  granted — the 
lessee  of  the  premises  being  in  pos- 
session at  the  time  of  the  convey- 
ance, and  not  chargeable  with  no- 
tice of  it — is  not  a  revocation. 
Dubois  V.  KeUy,  496 

6.  But  the  grarUee  of  such  a  convey- 
ance, is  chargeable  where  he  takes 
the  conveyance,  with  notice  of  all 
the  tenant's  rights,  among  which  is 
the  right  to  remove  any  building 
which  he,  or  his  under  tenant,  might, 
before  the  license  which  had  been 
given  for  that  purpose  should  be 
revoked,  have  erected  upon  the 
premises.  ib 

7.  The  tenant,  nntil  he  Las  notice  of 
such  revocation,  may  safely  act 
upon  the  license,  and  having  erect- 
ed the  building,  the  license  vrill  be 
no  longer  revocable.  ib 

8.  The  general  doctrine  that  a  trans- 
fer of  the  title  to  land  upon  which 
the  former  owner  has  authorized 
some  act  to  be  done,  operates  as  a 
revocation  of  the  license,  is  unques- 
tionable. But,  to  render  any  re- 
vocation effectual,  the  party  to  be 
affected  by  it  must  have  notice, 
either  actual  or  constructive,  of  such 
revocation.  If  directly  counterman- 
ded, it  can  only  be  done  by  some 
act  which  will  be  sufficient  to  charge 
the  party  to  whom  the  license  has 
been  given,  with  knowledge  of  such 
countermand.  If  revoked  by  opera- 
tion of  law,  as  by  a  conveyance  of 
tiie  premises  upon  which  the  act 
authorized  to  be  done  was  to  have 
been  performed,  such  revocation 
can  only  be  effectual  when  the  party 
claiming  the  benefit  of  the  license 
is  chargeable  with  notice  of  the 
conveyance.  ib 

9.  If  the  grantee  under  the  convey- 
ance, by  silence  while  the  building 
is  being  erected,  acquiesce  in  the 
license  under  which  the  tenant  ex- 
pends his  money,  it  will  be  too  late 
to  insist  upon  a  revocation,  effected 


by  operation  of  law,  of  which  the 
tenant  had  no  notice.  ib 

See  Agreement,  31,  82,  83. 


LIEN. 

1.  In  no  case  has  one  tenant  in  com- 
mon, a  lien  upon  the  premises  for 
advances  made  by  him  for  the  pur- 
pose of  making  permanent  improve- 
ments thereon ;  except  by  express 
agreement.  Taylor  v.  Baldmin,  682 

2.  Courts  of  equity  have  in  but  few, 
if  any  cases,  established  a  Uen  which 
did  not  arise  out  of  a  contract,  or 
was  not  established  by  usage ;  un- 
less under  peculiar  circumstances, 
and  when  the  party  against  whom 
or  whose  property  the  lien  was 
established  came  to  the  court  for 
relief,  and  the  lien  was  enforced  as 
a  condition  to  the  relief  granted. 
Per  Allen,  J.  ib 

8.  A  tenant  in  common  wiio  makes  ad- 
vances and  payments  beyond  his 
proportion,  towards  the  erection  of 
buildings  upon  the  property  held 
in  common,  will  not  thereby  acquire 
an  equitable  lien  upon  the  property ; 
unless  there  is  an  express  agree- 
ment to  that  effect,  or  there  are 
some  special  circumstances  giving 
to  such  party  peculiar  equities. 
Taylor  v.  Baldwin^  626 

4.  A  voluntary  payment  of  the  liaoih- 
ties  of  a  third  person,  without  re- 
quest, will  not  give  an  action  in 
favor  of  the  party  paying.  Neither 
will  it  give  a  lien  upon  his  property, 
fbr  the  amount  paid.  ib 

6.  It  is  only  under  special  circumstan- 
ces that  a  lien  for  advances  made 
by  a  person  for  repairs  and  im- 
provements upon  property  owned 
in  whole  or  in  part  by  others,  has 
been  allowed;  and  those  circum- 
stances must  be  shown  by  the  party 
asserting  the  lien.  w 

6.  The  doctrine  of  constructive  liens 
will  not,  at  this  day,  be  extended, 
and  applied  to  cases  not  within  the 
rule  and  the  reason  of  the  rule 
which  has  been  clearly  established. 
Secret  trusts  in,  and  constrnctive 
liens  upon,  real  estate  are  now  dia- 
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coantenanced :  at  least  they  are  not 
encouraged.    Per  All£N|  J.  ib 

7.  Where  creditors  have  secured  the 
legal  title  to  property  upon  which 
a  secret  and  constructive  lien  is 
claimed,  without  notice  of  such 
lien,  they  will  hold  the  property  as 
against  the  person  claiming  such 
lien,  in  virtue  of  their  prior  and  su- 
perior legal  tlUe.  ib 

See  Attorneys,  1. 
Sales. 


LIGHT  AND  AIR. 

rhe  common  law  of  England,  on 
the  subject  of  light  and  air,  as  an 
easement  or  incident  to  real  estate, 
is  not  the  law  of  this  country.  It 
was  inapplicable  "V)  the  condition  of 
this  country  when  this  state  was 
settled  by  the  colonists ;  it  was  not 
brought  hither  by  them,  and  formed 
no  part  of  the  law  of  the  colony  on 
the  19th  of  April,  1776.  Where, 
therefore,  an  owner  of  two  adjoining 
lots  in  the  citv  of  New- York,  upou 
one  of  which  was  a  buildingderiving 
its  light  and  air  over  and  through 
an  open  space  in  the  rear  of  the 
other  lot,  into  which  the  windows 
of  the  building  opened  and  looked, 
leased  the  building  and  lot  upon 
which  it  was  erected  for  a  term  of 
years,  with  its  appurtenances,  with- 
out reserving  to  himself  a  right  to 
build  on  such  other  lot,  or  stop, 
or  darken  the  windows  of  the  build- 
ing leased,  and  afterwards  built  a 
house,  covering  the  whole  open 
space  of  the  other  lot,  darkening 
the  windows,  and  excluding  the 
light  and  air  fi*om  the  building  occu- 
pied by  his  tenants :  Hddy  that  the 
landlord  might  lawfUUy  darken  or 
stop  the  windows  by  any  erection 
on  the  other  lot,  and  that  such  an 
act  was  not  in  derogation  of  his  own 
grant,  and  he  could  not  be  restrain- 

,  ed  by  iiy'unction  firom  so  doing. 

*  Mi/ers  y.  Gemmelf  587 


LIMITATION  OF  ESTATES. 

A  limitation  upon  minorities  is  virtu- 
ally a  limitation  upon  lives.  T\iyloe 
V.  ChMj  .     390 


LIMITATIONS,  STATUTE  0¥, 

1.  One  of  two  makers  of  a  joint  and 
several  promissory  note  can  not, 
after  the  debt  is  barred  by  the 
statute  of  limitations,  revive  the  in- 
debtedness, as  against  the  other 
maker,  by  making  a  payment  on 
the  note,  so  as  to  enable  the  holder 
to  sue  the  latter,  upon  the  note,  as 
survivor,  after  the  death  of  the 
former.    Bogert  v.  Ferm%a,        82 

2.  Partial  payments,  made  upon  a  joint 
and  several  promissory  note,  by  one 
of  the  makers,  before  the  statute 
of  limitations  has  barred  an  action 
upon  it,  will  not  revive  the  debt, 
against  the  other  parties  to  the 
note,    Dunham  v.  Dodge,  6C6 

See  Letters  Patent,  2,  8. 


LOBBY  SERVICES. 
See  Agreement,  29,  80. 

M 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prosecu- 
tion, the  plaintiff  introduced  as  a 
witness  the  magistrate  before  whom 
the  alledged  malicious  charge  was 
made,  and  while  he  was  under  ex- 
amination, the  defendant's  counsel 
called  upon  the  counsel  for  the 
plaintiff  to  produce  the  affidavits 
upon  which  the  warrant  of  tho 
magistrate  was  issued.  Hdd  that 
the  judge  decided  correctly  in  al- 
lowing the  plaintiff  to  proceed  in 
the  examination  of  the  witnesses, 
without  producing  the  affidavits; 
and  that  the  court  was  not  bound 
to  arrest  the  examination  in  limine^ 
until  the  production  of  the  affida- 
vits, without  reference  to  the  re- 
levancy or  competency  of  the  testi- 
mony.    Stevens  v.  Laamr,  63 

2.  Where,  in  such  an  action,  there  is 
evidence  tending  to  estabiisk  the 
conclusion  that  there  was  an  agree- 
ment or  understanding  between  tho 
parties,  authorizing  the  plaintiff  to 
do  the  act  for  which  the  alledged 
malicious  prosecution  was  com- 
menced, it  is  proper  for  the  jud^ 
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to  char^  the  Jniy  that  if,  fVora  the 
eridence,  they  shoald  be  of  opinion 
that  there  was  sach  an  agreement 
or  understanding,  then  there  was 
want  of  probable  cause  for  institut> 
ing  the  prosecution.  ib 

8.  In  an  action  for  malicious  prosecu- 
tion, where  there  is  no  question  as 
to  matters  of  fact,  the  court  may 
and  ought  to  decide,  as  a  matter  of 
law,  whether  there  was  probable 
cause ;  bftl  where  there  is  a  ques- 
tion as  to  matters  of  fact,  or  a 
mixed  question  of  law  and  of  i^ct, 
it  may  properly  be  left  lo  the  Jury. 


MAINTENANCE. 

1.  It  is  the  legal  duty  of  a  father  to 
support  his  children  during  their 
infkncy,  according  to  his  ability; 
and  although  the  legal  obligation  is 
not  continued  upon  his  estate  after 
his  death,  yet  every  parent  recog- 
nizes the  moral  obligation.  And  so 
natural  is  the  feeling,  that  in  any 
ambiguous  case,  it  fany  be  pre- 
sumed that  the  parent  was  acting 
under  its  influence.  Per  Mitchell, 
J.     VaUv,  VaU,  69 

2.  The  court  acts  upon  this  principle 
in  giving  interest  to  an  inihnt  lega- 
tee, by  way  of  maintenance,  where 
the  child  has  no  other  provision,  ib 

See  Trusts  and  Trustees. 


MAARIED  WOMEN. 

1.  A  married  woman  may  dispose  of 
.  her  separate  esUUe^'by  an  instrument 

in  writing,  purporting  to  be  her  last 
will  and  testament.  The  American 
Borne  Missionary  Society  v.  Wad- 
hamSf  597 

2.  In  all  cases  of  wills  hj  femes  covert, 
such  an  instrument  is  not,  in  fact, 
a  will,  but  a  writing  in  the  nature 
of  a  will,  in  virtue  of  the  power  re- 
served to  the  feme  covert;  and  who- 
ever takes  any  thing  under  the 
same,  takes  by  virtue  of  the  execu- 
tion of  the  power  and  by  the  power 
coupled  with  the  writing.  ib 

Vol.  X.  87 


3.  The  general  prohibition  of  disposi- 
tion of  personal  property  by  married 
women,  by  will,  contained  in  the 
revised  statutes,  does  not  compre- 
hend cases  where  wills  are  made  by 
married  women  in  execution  of  a 
power,  ib 

4.  In  contemplation  of  marriage,  and 
previous  to  its  consummation,  an 
ante-nuptial  contract  was  executed 
In  writing  under  seal,  on  the  28th 
May,  1888,  between  the  intended 
husband  and  wife,  wherein,  after  a 
recital  of  the  facts,  and  that  the 
intended  wifo  was  then  possessed 
of  a  large  separate  estate  real  and 
personal,  and  that  it  was  the  inten- 
tion of  the  parties  thereto  that  she 
"  should  enjoy,  control,  and  dispose 
of  her  said  separate  property,  after 
said  marriage,  in  the  same  manner, 
and  with  the  like  effect  as  though 
she  had  continued  9k  feme  sole ;"  the 
intended  husband  in  consideration 
of  the  said  marriage,  and  of  divers 
other  good  considerations,  &c.  did 
covenant  and  agree  to  and  with  his 
said  intended  wife,  that  he  would 
permit  and  allow  her  "to  ei^joy, 
control,  receive,  and  dispose  of  her 
separate  property  both  real  and 
personal,  in  possession,  or  in  action, 
or  expectancy,  together  with  the 
interest,  rents,  issues  and  profits, 
&c.  to  her  own  use,  during  and  not- 
withstanding her  said  marriage,  in 
the  same  manner  and  with  the  like 
effect  as  if  she  was  a  feme  sole." 
After  the  marriage  the  wife,  on  the 
26th  August,  1848,  made  an  instru- 
ment in  writing  purporting  to  be 
her  last  will  and  testament,  be- 
queathing 01000  to  the  appelUnts. 
Held,  1.  That  the  instrument  was 
valid  as  the  execution  of  a  power 
of  appointment,  by  way  of  devise, 
so  as  to  convey  the  property.  2. 
That  such  an  instrument,  so  made 
l^  a  married  woman,  ought  to  be  - 
admitted  to  probate.  8.  That  the 
"  act  for  the  more  effectual  protec- 
tion of  the  property  of  married 
women,"  passed  April  7,  1848, 
{Ijavfsof71st  session,  ch.  200,)  did 
not  merge  the  equitable  rights  of 
the  testatrix,  under  the  ante-nuptial 
contract.  ib 

6.  That  statute  does  not  affect  con- 
tracts made  previous  to  its  passage, 
or  interfere  with  pre-existing  righta. 

ib 
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MECHANICS'  LIEN  LAW. 

1.  A  merchant,  AimishiDg  lumber,  as 
such,  to  a  contractor,  for  the  erec- 
tion of  a  building  in  the  city  of 
New-York,  does  not  come  within 
the  provisions  of  the  mechanics' 
lien  law,  so  as  to  authorize  him  to 
recover  the  value  of  such  lumber 
of  the  owner  of  the  building,  on 
serving  upon  the  latter  an  attested 
copy  of  his  account.  Burst  v.  Ja/^k- 
son,  219 

2.  A  lumber  dealer,  thus  ftirnishing 
materials  to  a  contractor,  is  not  a 
person  "  doing  or  performing  work 
towards  the  erection  of  the  build- 
ing," within  the  meaning  of  the 
act;  notwithstanding  that,  in  re- 
pect  to  a  portion  of  the  lumber  fkir- 
nished,  he  causes  it  to  be  dressed, 
at  a  saw-mill,  in  a  particular  way, 
to  meet  the  order  of  the  contractor. 

ib 

8.  The  only  persons  who  have  any 
right  to  deliver  to  the  owner  of  a 
building  an  attested  copy  of  their 
accounts  against  the  contractor,  and 
thus  acquire  a  lien  upon  the  sum 
due  to  the  latter  fVom  the  owner, 
are  those  mentioned  in  the  statute. 
If  the  account  rendered  is  not  of 
such  a  character  as  to  give  the 
party  a  lien,  even  if  it  is  correct,  it 
is  not  necessary  for  the  owner  to  de- 
liver it  to  the  contractor.  ib 

4.  Nor  will  the  neglect  of  the  con- 
tractor to  dispute  an  account  which 
the  creditor  has  no  right  to  render, 
make  such  account  conclusive  evi- 
dence of  the  creditor's  right  to  re- 
cover against  the  owner.  ib 


MEBGEB. 

Ifhere  a  life  estate,  and  the  iimnediate 
reversion,  meet  in  the  same  person, 
the  particular  estate  is  merged  in 
the  greater  estate.  And  if  the  two 
estates  unite  in  a  feme  covert,  her 
husband  is  entitled  to  a  life  estate 
as  tenant  by  the  curtesy.  T\iyloe 
V.  Gffidd,  888 


MISTAEJ!. 

1.  Where  parties  make  Just  such  in- 
Btraments  as  they  intend  to  make, 


and  without  fhind,  surprise,  ua^uo 
influence,  or  mistake  of  their  rights, 
but  act  under  an  error  as  to  the  mere 
legal  effect  of  the  instrument,  that 
alone  will  not  authorize  a  correction  * 
by  a  court  of  equiiy.  ArtkMT  v.  Ar- 
thur, 9 

2.  Where  a  person,  on  being  threaten- 
ed with  a  .Huit  in  behalf  of  a  plank 
road  company,  for  the  recovery  of  a 
penalty  of  $25,  which  both  parties 
supposed  he  had  incurred  by  run- 
ning through  the  gate  of  the  com- 
pany, paid  SIO  to  compromise  or 
settle  such  suit,  when  in  fkct  no 
penalty  was  rfcoverable  in  such  a 
case ;  Held  that  the  money  so  paid 
might  be  recovered  back,  on  the 
ground  that  the  mistake  was  one  of 
fact,  rather  than  of  law.  Piicker  v. 
Tke  7\m,n  Plank  Hood  Co,        486 

8.  In  such  a  case  the  rule  that  no  man 
is  excused  by  reason  of  ignorance  of 
the  law,  does  net  apply.  ^ 

4.  Where  the  party  making  such  a 
compromise  is  an  infant^  it  is  a  case 
in  which  the  acts  oi  the  infknt  may 
be  inquired  into,  for  the  purpose  of 
seeing  whether  they  are  beneficial 
to  his  interest,  or  not.  ib 


MORTGAGE. 

1.  Where  the  purchaser  of  mortgaged 
premises  at  a  foreclosure  sale  is  the 
personal  representative  of  the  mort- 
gagee, and  has  actual  notice  that  the 
mortgage  was  usurious,  he  can  not 
claim  the  protection  of  a  bona  fide 
purchaser,  and  will  acquire  no  other 
or  better  title  to  the  mortgaged 
premises  than  the  mortgagee  him- 
self would  obtain,  on  becoming  the 
purchaser.    Hyland  v.  Staffordj  658 

2.  Where  a  mortgage  Is  uswrunu^  the 
rights  and  claims  of  the  mort^gor, 
and  those  claiming  under  him,  wUi 
not  be  affected  by  a  sale  of  the 
premises  under  a  statute  foreclo- 
sure ;  and  the  purchaser  will  acquire 
no  title  whatever,  which  can  avail 
him,  either  to  protect  his  entry  upon 
the  premises  or  to  enable  him  to 
attack  the  possession  of  a  third  per- 
son, ib 

8.  And  a  person  taking  a  conrejanee 
of  the  premises  fh>m  the  povduMer 
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at  the  f<yfec1o8iiTd  sale  will  obtain 
no  valid  title  which  can  be  set  up 
as  a  defense  to  an  action  of  trespass, 
by  the  mortgagor ;  it  being  a  prin- 
ciple well  established  that  a  deriva- 
tive title  can  not  be  better  than  the 
primitive.  ib 

4i  Where,  at  the  time  of  taking  such  a 
«  conveyance,  the  premises  are  in  the 
actual  possession  of  the  mortgagor, 
this  is  sufficient  constructive  notice 
of  a  defect  in  the  title  of  the  gran- 
tor, to  put  the  grantee  upon  inquiry, 
il  seems,  i^ 


6.  A  statutory  foreclosure  of  a  usuri- 
ous mortgage,  and  a  sale  of  the 
mortgaged  premises,  .followed  by  a 
subsequent  sale  thereof  to  a  third 
person  for  a  valuable  consideration, 
without  notice  of  the  usury,  will  not 
convey  a  valid  title  to  the  land,  or 
estop  the  mortgagor  from  alledging 
usuiy  in  the  mortgage.         '        th 

6.  And  in  an  action  of  trespass,  by  the 
mortgagor,  against  the  second  pur- 
chaser, for  entering  upon  the  land,  it 
is  erroneous  for  the  judge  to  charge 
that  the  defendant  has  a  perfect 
title  to  the  mortgaged  premises,  and 
a  right  to  enter  thereon,  unless  he 
had,  before  or  at  the  time  of  his 
purchase,  notice  of  the  usurious 
character  of  the  mortgage,  and  that 
the  plaintiff  is  bound  to  prove  such 
notice.  ib 

See  ScTRVBYOR  General's  Sales,  4. 
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NE  BXEAT. 

1.  The  writ  oine  exeeU  is  not  abolished 
by  the  code  of  procedure,  as  a  pro- 
visional remedy.    Forrest  v.  Fmrest, 

46 

2.  In  all  essential  particulars,  in  its 
nature  and  effect,  and  in  the  cases 
to  which  it  is  applicable,  a  ne  exeat 
is  unlike  the  arrest  provided  for  in 
section  178  of  the  code.  ib 

8.  The  writ  ofneexeal  not  being  other- 
wise provided  for  in  the  code,  and 
not  being  abolished  by  it  in  ex- 
press terms,  it  remains  a  provisional 


remedy  which  can  not,  with  pro- 
priety, be  denied  to  suitors,  when 
asked  for  in  a  proper  case.  ib 

4.  To  authorize  the  issuing  ofKneexe- 
atjads  must  be  set  out  on  which  the 
court  can  repose  its  belief  The 
mere  fears  and  apprehensions  of  the 
party  are  Insufficient.  ib 

6.  Whore,  in  a  suit  by  the  wife  against 
her  husband,  for  a  divorce,  the 
plaintiff,  iu  her  complaint,  express- 
ed her  fears,  fVom  circumstances 
which  had  come  to  her  knowledge, 
that  the  defendant  would  depart 
this  state;  that  he  would  sell  his 
property  here,  and  remove  his  means 
from  this  state,  and  would  forcibly 
abduct  and  remove  her  to  another 
state,  in  order  to  subject  her  to  the 
Jurisdiction  of  the  courts  of  that 
stat«,  where  it  was  alledged  that 
the  defendant  had  instituted  pro- 
ceedings against  her  for  a  divorce, 
on  the  ground  of  adultery ;  Held^ 
that  the  fears  of  the  plaintiff,  in  the 
absence  of  any  reasons  given,  were 
insufficient  to  authorize  the  issuing 
oi  9,  TU  exeat.  tb 


NEGLIGENCE. 

B  seetnSf  that  it  may  well  be  question- 
ed, whether  in  the  nature  of  things, 
but  more  especially  by  the  rules  of 
the  common  law,  mere  negligence, 
however  gross,  can  ever  be  equiva- 
lent to  malice.  Morse  v.  ne  Att- 
bur%  and  Syracuse  Railroad  Co,  621 


NEW  TRIAL. 

1.  Where,  after  the  decision  of  a  cause 
by  the  supreme  court,  a  new  trial  is 
ordered  by  the  court  of  appeals, 
and  upon  the  second  trial  new  evi- 
dence is  introduced,  which  removes 
the  principal  ground  of  the  decision 
in  the  court  of  appeals,  the  supreme 
court  wiU  be  at  liberty  to  declare 
the  same  Judgment  which  it  render- 
ed on  the  former  occasion.  Wright 
V.  Douglass,  98 

2.  The  refVisal  of  the  Judge  to  permit 
proper  evidence  to  be  given  to  the 
jury  by  the  party  against  whom  the 
verdict  is  rendered,  is  groimd  for  a 
new  trial    Robison  v.  Lifle,         612 
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NOTICE. 


1.  The  open  and  visible  possession  of 
premises,  by  a  parchaseri  under 
an  unregistered  deed,  is  sufficient 
notice  to  protect  him  against  a  sub- 
sequent purchaser,  and  to  charge 
the  latter  with  a  knowledge  of  the 
occupant's  rights.  TVoup  ▼.  Hurl- 
Imt,  354 

2.  The  general  mle  is,  that  possession 
of  land,  is  notice  to  the  purchaser, 
of  the  possessor's  title.  ib 

8.  It  is  the  general  doctrhie,  that  what- 
ever puts  a  party  upon  inquiry, 
amounts,  in  judgment  of  law,  to 
notice,  provided  the  inquiry  becomes 
a  duty,  as  in  the  case  of  purcha- 
sers and  creditors,  and  would  lead 
to  the  knowledge  of  the  requisite 
foct  by  the  exercise  of  ordinaiy 
diligence.  ^ 

4.  So,  the  purchaser  of  an  estate  in 
the  possession  of  tenants  is  charge- 
able with  notice  of  the  extent  of 
their  interests;  for,  having  knowl- 
edge of  the  tenancy,  he  is  bound  to 
inform  himself  of  the  conditions  of 
the  lease.  i^ 

See  MoRTOAGE,  l*  4,  6. 

0 

ONUS  PROBANDI. 

Residence  of  a  party  in  another 
state,  at  a  given  time,  having  been 
proved,  the  presumption,  unless  re- 
butted, is  that  it  continues,  and  the 
burthen  of  proof  is  upon  the  party 
alledging  a  different  place  of  resi- 
dence.   Nizan  v.  PaLmer,  176 


OPINIONS  OP  WITNESSES. 

The  opinions  of  witnesses,  as  to  the 
value  of  a  party's  services  in  attend 
ing  the  legislature  in  support  of  a 
claim  against  the  state,  are  not 
proper  evidence.  Harris  v.  Roofs 
Executors.  &9 


PARENT  AND  CHILD. 

1.  A  plaintiff  who  asserts  that  a  minor 
Is  hia  son,  and  that  he  is  therefore 


entitled  to  recover  from  the  defbad- 
ant  the  value  of  the  labor  which  the 
minor  has  performed  for  him,  must, 
if  the  defendant  deny  the  relation- 
ship, prove  that  the  minor  is  his 
legitimate  son.  Arm^rong  v.  Mc- 
Donald, 800 

2.  This  he  can  not  do,  without  giving 
some  evidence  of  a  marriage  with 
the  mother  of  the  minor,  previous  to 
the  birth  of  the  minor.  ib 

S.  The  decUrations  of  the  plaintiff  and 
his  wife,  upon  that  subject,  are  not 
evidence  in  ikvor  of  the  plaintiff. 
Nor  is  the  testimony  of  a  witness, 
that  the  plaintiff  is  the  father  of  the 
witness  and  of  the  minor,  sufficient. 

ib 

4.  When  a  minor  makes  a  contract  for 
his  services,  on  his  own  account, 
and  the  fkther  knows  of  it,  and 
makes  no  objection,  it  seems  there 
is  an  implied  assent  that  the  boo. 
shall  have  his  earnings.  ib 

See  Infants. 


PAYMENT. 
See  Debtor  and  Creditor. 


PENALTY. 

See  AoREEBfENT,  1,  2. 

Corporations. 


PAYMENT. 
See  Debtor  and  Creditor,  2, 4. 

PLEADING. 

1.  Since  the  adoption  of  the  code  of 
procedure,  there  is  no  longer  any 
such  plea  as  the  general  issue; 
and  there  can  not  be  an  answer  in 
that  form,    ray  v.  GrimsUed,    821 

2.  It  is  one  of  the  principal  objects  of 
the  code,  to  abrogate  the  old  forms 
of  pleading,  and  to  bring  the  parties 
to  a  plain,  concise,  and  direct  state- 
ment of  the  fkcts  which  constitute 
the  cause  of  action,  or  the  defense, 
in  place  of  the  general  statement 
formerly  in  use. 
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8.  The  form  of  allegation,  and  counter 
allegation,  was  adopted  with  a  yiew 
to  compel  the  adverse  parties  to 
disclose  to  each  other,  the  facts 
Tipon  which  they  respectively  rely, 
to  uphold  the  claim  upon  the  one 
side,  and  to  maintain  the  defense 
on  the  other;  so  that  each  may 
know  what  he  will  be  required  to 
establish  or  repel,  by  the  prooft 
upon  the  trial.  In  this  respect,  the 
pleadings  are  similar  to  those  which 
obtained  in  the  courts  of  equity,  ib 

4.  The  defense  of  usury,  therefore,  if 
the  defendant  means  to  rely  upon 
it,  must  be  distinctly  set  out  in  his 
answer ;  and  the  terms  of  the  usu- 
rious contract,  and  the  quantity  of 
interest  or  premium  taken,  or  agreed 
to  ^e  given,  must  be  distinctiy  and 
correctly  stated.  Usury  can  no 
longer  be  given  in  evidence  under 
a  general  denial  of  a  promise  to  pay. 

ib 

5.  The  objection  that  a  complaint  does 
not  state  fkcts  sufficient  to  consti- 
tute a  cause  of  action  is  not  waived, 
by  omitting  to  take  it  in  the  answer, 
or  by  demurrer.    Ludington  v.  Tafiy 

447 

6.  A  complahit  which  sets  forth  a 
partnership  between  the  pUintiff 
and  defendant,  a  dissolution,  the 
existence  of  unsettied  accounts,  and 
a  balance  in  favor  of  the  plaintiff, 
and  demands  an  accounting,  and 
judgment  for  the  balance,  shows  a 
sufficient  cause  of  action.  ib 

7.  The  question,  in  such  a  case,  is  not 
whether  the  complaint  is  perfect, 
and  embraces  all  the  matters  neces- 
sary for  a  final  account,  but  only 
whether  there  are  facts  enough  set 
forth  to  show  a  cause  of  action,    ib 

8.  As  to  any  objections  to  the  form, 
or  any  defects  in  the  structure,  of 
the  complaint,  they  can  not  be  ex- 
amined at  the  hearing,  on  a  gene- 
ral objection  that  the  complaint 
does  not  set  forth  fkcts  enough  to 
constitute  a  cause  of  action.  ib 

9.  Where  an  injury  has  resulted  both 
to  the  person  and  the  property  of 
another,  A*om  an  act  of  negligence 
on  the  part  of  the  defendant,  both 
causes  of  action  may  be  joined  in 
the  same  complaint     Howe  v.  Peck- 
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POSSESSION. 


The  possession  of  real  estate  is  ffrima 
facie  evidence  of  the  highest  estate 
in  the  property,  to  wit,  a  seisin  in 
fee.     Hill  V.  Draper  t  454 


PRACTICE. 

1.  Held  that  a  motion  for  a  new  trial 
on  the  ground  of  newly  discovered 
evidence  and  surprise,  in  an  action 
commenced  after  the  first  day  of 
July,  1848,  was  properly  heard  at  a 
special  term ;  ^  859  of  the  code  of 
1848,  providing  that  all  motions 
may  be  made  at  a  special  term,  ex- 
cept on  appeals.  Seeley  v.  Chitter^ 
den,  808 

2.  Before  that  time  all  motions  for  a 
new  trial  on  account  of  irregularity 
and  newly  discovered  evidence  were, 
by  rule  47  of  the  rules  at  law  of  the 
supreme  court,  established  at  July 
term,  1847,  declared  to  be  enume- 
rated motions.  ib 

8.  In  an  action  commenced  before  the 
first  of  July,  1848,  and  then  pend- 
ing, the  right  to  appeal  fVom  an 
Older  made  at  the  special  term 
must  depend  upon  the  9th  section 
of  the  ''  act  to  facilitate  the  deter- 
mination of  existing  suits  in  the 
courts  of  this  state;"  {Laws  of 
1848,  ck.  880,)  and  that  section 
gives  the  right  of  appeal  fVom  such 
orders  as  "  involve  the  merits  of  the 
action.'  ib 

4.  An  order  granting  a  new  trial,  on 
the  ground  of  newly  discovered 
evidence  and  for  surprise,  does  not 
involve  the  merits  of  tho  action. 
The  new  trial  is  granted  to  ascer- 
tain what  the  merits  of  the  action 
are.  ib 

5.  Upon  a  jury  trial  at  the  circuit,  the 
plaintiffii  proved  the  execution  of 
the  promissory  notes  upon  which 
the  suit  was  brought;  the  defense 
of  usury  was  set  up,  but  no  evidence 
was  given  in  support  of  it.  The 
judge's  charge  contained  a  simple 
and  correct  exposition  of  the  law  of 
usury,  as  applicable  to  the  case  un- 
der consideration;  but  the  judge 
then  proceeded  ftirther,  and  told  the 
jury  "  it  was  for  them  to  determine 
from  tiio  evidence,  whether  such 
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unlawful  interest  was  contracted 
for,  and  if  they  found  that  it  was, 
their  verdict  sbonid  be  for  the  de- 
fendant; if  not,  for  the  piaintitf." 
HeUiy  that  the  judg^e  erred,  becanae 
his  language  implied  that  there  was 
Honie  evidence  ft-om  which  the  jury 
might  legally  infer  that  the  usuri- 
ous agreement  was  established; 
when,  from  the  testimony  given  on 
the  trial,  the  jury  should  have  been 
told,  that  there  was  no  evidence  to 
sustain  the  defense  of  usury,  and 
that  the  plaintiffs  were  entitled  to 
their  verdict.    Fay  v.  Cfrimsteed,  821 

6.  Where,  on  the  trial  of  a  cause,  an 
^ception  is  taken  to  the  sufficiency 
of  the  proof  of  the  contract  sued  on, 
and  subsequently  the  defect  is  sup- 
plied by  other  evidence,  such  objec- 
tion can  not  be  used  on  a  motion 
for  a  new  trial,  upon  a  case.  Bron- 
sony.  Wiman,  406 

7.  Where  parties  have,  by  stipulation, 
appointed  a  person  as  referee,  to 
take  the  evidence  and  report  there- 
on, as  though  he  had  been  appointed 
by  order  of  court,  no  objection  can 
be  taken  to  his  report,  on  the  ground 
that  no  preliminary  decree,  that  the 
parties  account,  had  been  made. 
Lauiingian  v.  Toft,  447 

8.  It  is  not  for  every  error,  made  by  a 
referee,  that  bis  report  will  be  set 
aside ;  but  it  must  be  a  clear  and 
decisive  error,  by  which  the  party 
ol^ecting  to  it  has  been  iigurecL   A 

9.  Where  the  whole  cause  is  referred, 
the  referee  has  the  right,  and  it  is 
his  duty,  to  decide  upon  the  ques- 
tion of  costs.  And  costs  being  in 
the  discretion  of  the  referee,  the 
court  will  not  supervise  his  decis- 
ion in  respect  to  them,  unless  upon 
some  manifest  error.  ib 

10.  Where  the  evidence  on  the  trial 
of  a  cause  shows  that  as  matter  of 
law  the  plaintiff  can  not  recover,  it 
is  the  duty  of  the  judge  to  nonsuit 
him,  instead  of  submitting  the  case 
to  the  jury ;  and  if  he  refuses  to  do 
so,  it  is  error.     CarperUer  v.  Smithy 
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11.  If  there  is  no  clashing  of  evidence, 
and  on  the  plaintiff 's  own  showing 
he  has  no  right  to  recover,  there  is 
nothiog  to  be  left  to  a  jury;  and  to 


allow  such  a  case  to  go  to  tiiem.  ig 
to  make  them  pass  on  a  question 
of  law,  and  to  deprive  the  defend- 
ant of  the  right  which  he  has  to 
have  the  judge  determine  the  law.  ib 

12.  As  a  general  rule,  a  suit  is  not 
commenced,  where  the  service  of 
the  summons  is  by  publication, 
until  the  expiration  of  the  time  for 
publication  prescribed  by  the  code. 
Many.  Thayer,  258 

18.  Yet,  where  an  attachment  has 
been  issued  against  the  property  of 
the  defendant,  and  his  goods  have 
been  taken  under  it,  after  whidi  he 
dies,  the  court  acquires  sufficient 
jurisdiction  to  enable  it  to  put  the 
suit  in  such  a  condition  that  the 
plaintiff  can  enforce  his  provisional 
lien,  notwithstanding  a  summons 
has  not  been  served.  And  the  court 
has  sufficient  control  of  the  action, 
to  substitute  the  personal  repre- 
sentative of  the  deceased,  in  his 
place,  as  a  party  defendant,  in  order 
that  the  summons  may  be  duly 
served.  Uf 

£te  Atpjul. 


PREBOeATIVB. 

The  legislature,  by  the  revised  stat- 
utes, intended  to  put  an  end  to 
prerogative;  and  that  the  same 
rules  should  be  applied  to  an  action 
between  the  people  and  a  citisen, 
as  between  one  citizen  and  another. 
TV  People  v.  Clarke,  120 


PRESCRIPTION. 
See  Water  Priyileoes,  9. 

PRESUMPTION. 

1.  Residence  of  a  party  in  another 
state,  at  a  given  time,  having  been 
proved,  the  presumption,  unless  re- 
butted, is  that  it  continues,  and  the 
burthen  of  proof  is  upon  the  party 
alledging  a  different  place  of  resi- 
dence.   Nixon  V.  Pabner,  176 

2.  The  presumption  that  publio  cffl* 
cers  have  done  their  duty,  can  not 
be  indulged  to  the  extent  of  X 
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It  aT»iUble  to  work  a  forfeiture  of 
property,  or  a  transfer  of  the  title 
i^om  one  indiyidual  to  another, 
without  entirely  disregarding  prin- 
ciples which  have  been  considered 
as  well  settled,  and  which  have  con- 
trolled the  decisions  of  courts.  Per 
Allen,  J.    Hill  v.  Draper,  454 

See  ElBOTM£NT;  1. 


PRINCIPAL  AND  SURETY. 
.  See  PaoiassoBY  Notes,  5,  6,  7. 

PROCESS. 
See  Common  Schools,  8. 

PROMISSOBY  NOTES. 

1.  Where  property  is  sold  for  the  pur- 
pose of  defrauding  creditors,  and  a 
promissory  note  taken  to  secure  the 
payment  of  the  consideration  me- 
ney,  the  contract  being  illegal  and 
void,  no  action  will  lie  by  the  payee 
to  recover  on  such  note.  Niver  v. 
BeU,  869 

2.  And  though  such  note  is  given  sub- 
sequently, yet  if  there  be  no  new 
oonsideration,  and  it  be  made  either 
in  pursuance  of  the  original  fraudu- 
lent agreement,  or  in  furtherance 
of  its  object,  it  will  still  be  void,  ib 

8.  It  will  not  validate  such  note  to  in- 
clude in  it  a  sum  honestly  due,  and 
growing  out  of  a  different  transac- 
tion. Where  part  is  void  the  whole 
is  void ;  and  the  party  must  sue  on 
the  original  consideration,  to  re- 
cover for  such  indebtedness.         tb 

4.  Where  a  note,  not  negotiable,  was 
given  by  Q.  S.  &  Co.  to  the  plaintiff, 
to  secure  a  precedent  debt,  and  the 
defendant,  previous  to  its  delivery, 
indorsed  the  same  as  security ;  Bdd, 
that  the  defendant  was  not  strictly 
an  indorser,  inasmuch  as  a  legal  in- 
dorsement can  only  be  made  upon  a 
negotiable  note,  but  that  be  was  lia- 
ble to  the  payees  as  maker  or  guA]> 
antor.  Watson,  J.  dissented.  Gris- 
viold  V.  Slocum,  402 

6.  As  between  the  makers  of  a  prom- 
issory note  and  the  holder,  all  are 


alike  liable — all  are  principals— 
but,  as  between  themselves,  their 
rights  depend  upon  other  questions, 
which  are  the  proper  subject  of  pa- 
rol evidence.  On  the  trial  of  an  ac- 
tion, therefore,  between  the  signers 
of  such  a  note,  it  is  right  to  receive 
extrinsic  proof,  to  show  which  of  the 
parties  signed  the  note  as  principal 
debtors,  and  which  as  sureties.  Rob- 
ison  V.  Jbyle,  612 

6.  The  fact  that  one  of  the  signers  of 
such  a  note  added  to  his  signature 
the  word  "secnrihj"  is  evidence, 
prima  facie,  th&i  he  signed  the  noto 
as  surety  for  somebody.  But  even 
such  a  presumption  may  be  over- 
come by  proof  that,  thoug-h  he  sign- 
ed as  '*  secitritifj"  he  was,  in  fact,  a 
principal  debtor.  The  only  advan^ 
tagc  which  he  would  derive  from 
this  addition  would  be  to  save  him- 
self the  necessity  of  proving,  at  least 
in  the  first  instance,  the  fkct  that  he 
was  a  mere  surety.  '  ib 

7.  To  a  joint  and  several  promissory 
note,  made  by  five  persons,  the  first 
four  subscribed  their  names  without 
any  additions  to  designate  in  what 
character  they  signed  it,  whether  as 
principals  or  as  sureties ;  and  the 
fifth,  after  his  name,  wrote  the  word 
"  security."  The  money  for  which 
the  note  was  given  was  received  by 
the  first  signer,  and  applied  to  hia 
use;  the  jectm^  signer  paid  thanote  to 
the  6th,  as  the  attorney  of  the  payee, 
and  then  commenced  a  suit  against 
him,  the  "  security"  to  recover  the 
amount  paid.  Held,  1.  That  whether 
or  not  the  plaintiff-  signed  the  noto 
as  a  principal,  interested  in  the  loan 
for  which  it  was  given,  or  merely  as 
a  surety  for  the  first  signer,  was  a 
question  of  fact,  open  to  proof,  and 
upon  which  parol  proof  was  properly 
received.  2.  That  the  jury  having 
found,  upon  that  evidence,  that  the 
plaintiff  as  well  as  the  defendant 
signed  the  noto  as  surety,  the  plain- 
tiff and  defendant  stood  upon  the 
same  footing.  8.  But  that  it  wa« 
competent  for  the  defendant — al- 
though the  plaintiff,  with  the  third 
and  fourth  signers  of  the  note,  had 
signed  it  as  sureties  for  the  first 
signer — ^to  make  himself  the  surety 
for  All  the  other  makers  of  the  noto 
whose  names  had  preceded  his ;  and 
that  this,  too,  was  a  question  open  to 
proof.    4.  That  to  show  that  he  had 
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signed  tho  note  as  snrety  fbr  aU  the 
parties  whose  names  preceded  his, 
he  had  a  right  to  give  in  evidence 
a  conversation  between  him  and 
the  payee  of  the  note,  which  took 
place  either  at  the  time  the  loan 
was  applied  for,  or  at  the  time, 
when  the  money  was  received.  6. 
That  it  was  important  to  ascertain 
what  was  iu  fkct  the  contract  be- 
tween the  defendant  and  the  payee 
of  the  note;  that  the  defendant's 
signature  did  not  fhrnish  evidence 
sufficient  to  determine  that  ques- 
tion; that  it  became  necessary, 
therefore,  to  have  recourse  to  ex- 
trinsic evidence  ;  and  tliat  that  evi- 
dence must,  fVom  the  nature  of  the 
case,  consist  of  the  declarations  of 
the  parties  at  the  time  of  the  trans- 
action. 6.  That  the  negotiation 
which  resulted  in  the  loan,  was  as 
much  a  part  of  the  transaction,  as 
the  receiving  of  the  money;  and 
that  what  was  said  by  the  parties  at 
either  of  these  interviews,  was  per- 
tinent evidence  for  the  purpose  of 
Showing  what  was  the  true  charac- 
ter of  the  defendant's  contract ;  be- 
ing part  of  the  res  gesta,  ib 

See  Debtor  akd  Creditor,  1, 2,  8. 


PUBLIC  OFFICERS. 

1.  The  presumption  that  public  officers 
have  done  their  duty,  can  not  be  in- 
dulged to  the  extent  of  making  it 
available  to  work  a  forfeiture  of 
property,  or  a  transfer  of  the  title 
from  one  individual  to  another, 
without  entirely  disregarding  prin- 
ciples which  have  been  considered 
as  well  settled,  and  which  have  con- 
trolled the  decisions  of  courts.  Per 
Allen,  J.     HiU  v.  Draper ^  454 

2.  In  the  sale  of  the  property  of  indi- 
viduals by  an  officer,  under  a  statu- 
tory or  other  special  power,  there 
is  no  jurisdiction  of  the  persons  and 
subject  matter,  in  the  sense  in  which 
that  term  is  used  in  reference  to 
Judicial  proceedings.  It  is  more 
analogous  to  a  proceeding  in  rem, 
but  it  has  none  of  the  characteris- 
tics of  a  judicial  proceeding.  The 
jurisdiction  or  power  of  the  officer 
to  sell,  only  vests  when  he  has  com- 
plied with  all  the  pre-requisites  to 
the  sale.  The  power  to  sell  de- 
pends, for  its  existence,  upon  such 


compliance,  and  not  upon  the  exis- 
tence of  a  state  of  fkcts  which  au- 
thorize him  to  take  the  preliminary 
steps  in  the  proceeding  to  selL  Per 
Allen,  J.  i^ 


B 

BAILBOADS. 

1.  The  provision  of  the  general  rail- 
road act  of  1848,  requiring  railroad 
companies  to  erect  farm  crossings 
for  the  use  of  the  proprietors  of 
land  adjoining  such  railroads,  is 
not  applicable  to  corporations  ex- 
isting before  the  passage  of  that 
act,  and  who  had  previously  ob- 
tained the  right  of  way  fbr  their 
road, and  paid  the  landowners  the 
damages  sustained  by  them.  Mil- 
Uman  v.  Tke  Oswego  and  Syracuse 
Railroad  Co.,  87 

2.  A  subscription  to  the  capital  stock 
of  a  railroad  corporation,  whereby 
the  subscriber  promises  to  take  Jive 
shares  of  the  stocky  subject  to  the  con- 
diiionst  requirements^  liabilities  and 
benefits  of  the  act  of  incorporatianf  is 
equivalent  to  an  express  promise  to 
pay  for  the  stock,  as  it  shall  be 
called  for  by  the  directors.  T%e 
Northern  Railroad  Co.  v.  MiUer,  260 

8.  If  that  form  of  words  be  not  an  02^ 
press  promise,  it  raises  an  implied 
promise  to  pay,  equally  efficacious 
with  an  express  promise.  ib 

4.  The  only  difference  between  an  ex- 
press  and  an  implied  promise  is  in 
the  mode  of  proof.  The  legal  con- 
sequences are  the  same  in  both,    ib 

5.  The  4th  section  of  the  charter  of 
the  Northern  Railroad  Company, 
(Laws  of  1836,  p.  826 ;  Laws  of  1846, 
p.  861,)  authorizing  the  directors  to 
exact  a  forfeiture  of  the  stock  and 
previous  paymehts,  as  a  penalty  for 
non-payment  of  the  installments, 
does  not,  before  any  forfeiture  has 
been  declared,  impair  the  remedy 
of  the  directors  to  enforce  payment 
by  action  at  common  law.  ib 

6.  The  statute  remedy  of  forfeiture  is 
affirmaUve,  and  contains  no  words 
excluding  the  common  law  remedy. 
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In  such  cases  the  statute  remedy  is 
merely  cumulative.  ib 

7.  When  the  charter  of  a  railroad 
corporation  contains  a  clause  au- 
thoriziog;  the  legislature  to  repeal 
or  alter  it,  the  alteration  of  the 
charter,  by  the  legislature,  made 
on  the  application  of  the  directors, 
without  consulting  the  stock  sub- 
scribers, does  not  absolve  the  latter 
from  their  subscription.  ib 

8.  A  railroad  corporation,  constructing 
its  road  through  one  of  the  streets 
of  a  city,  in  pursuance  of  authority 
granted  by  the  legislature,  and  with 
the  consent  of  the  common  council 
of  the  city,  is  not  liable  for  cansequen- 
Hal  damages  sustained  by  persons 
owning  land  adjacent  to  the  street, 
by  reason  of  the  raising  of  the  grade 
of  the  street ;  provided  the  authori- 
ty given  to  the  company  is  exer- 
cised with  proper  care  and  skill. 
Chapman  v.  The  Albany  and  Sche- 
nectady Railroad  Co.  860 

9.  The  use  to  which  a  street  in  a  city 
or  village  is  devoted,  is  far  more 
extensive  than  the  mere  right  of 
the  public  to  pass  over  it.  It  may 
be  used  in  any  way  which  shall 
best  promote  the  interests  and 
business  of  the  city  or  village  where 
it  is  located.  What  will  so  promote 
those  interests  and  that  business,  is 
to  be  determined  by  the  municipal 
authority  to  whom  the  control  of 
the  streets  is  committed.  ib 

10.  Those  who  purchasejands  adjacent 
to  such  streets,  must  be  deemed  to 
take  their  title  subject  to  the  appro- 
priation of  the  streets  to  such  pur- 
poses and  objects  as  the  public  in- 
terests shall  require.  ib 

11.  The  only  restriction  upon  this 
appropriation  is,  that  the  use  to  be 
made  of  the  streets,  must  not  be 
incompatible  with  the  ends  for 
which  they  were  established.        ib 

12.  A  statute  relating  to  the  city  of 
Albany,  required  the  common  coun- 
cil, when  it  should  alter  the  grade 
of  any  street,  to  appoint  three  per- 
sons to  assess  the  damages,  &c.  to 
which  any  owners  of  lots  might  be 
sul^cted,  by  reason  of  such  altera- 
tion; and  provision  was  made  fbr 
the  payment   of  such    damages. 

Vol.  X.  88 


The  grade  of  a  street  having  been 
altered  by  a  railroad  company,  with 
the  consent  of  the  common  council, 
and  the  damages  caused  by  such 
alteration  having  been  assessed,  and 
the  assessment  confirmed;  Heldt 
that  it  was  a  legal  presumption,  that 
the  owners  of  lots  afiected  by  the 
alteration  had  been  satisfied  for  all 
the  injuries  sustained  in  conse^ 
quence  of  the  alteration  of  the 
grade ;  and  that  an  action  against 
the  railroad  company,  to  recover 
such  damages,  could  not  be  sus- 
tained, ib 

13.  A  passenger  in  the  cars  of  a  rail- 
road company  was  severely  injured, 
in  consequence  of  a  collision  be- 
tween the  car  and  some  engines 
which  ran  into  the  train  while  stand- 
ing on  the  track,  occasioned  by  the 
negligence  of  the  agents  or  servants 
of  the  company.  On  the  trial  of 
an  action  brought  by  the  passen- 
ger against  the  railroad  company 
to  obtain  compensation  for  the  iiyu- 
rics  he  had  sufiered  on  that  occa- 
sion, the  judge  charged  the  jury, 
that  in  estimating  the  plaintiff* 'a 
damages,  they  had  a  right  to  take 
into  the  account  the  bodily  pain  and 
suffering  he  had  endured,  in  addi- 
tion to  the  loss  of  time  and  the  pe- 
cuniary expense,  and  compensate 
him  therefor.  To  this  the  defend- 
ants* counsel  excepted;  and  then 
requested  the  judge  to  chaise,  that 
to  justify  the  jury  in  giving  exem- 
plary damages,  ihey  must  find  that 
the  defendants  had  acted  wantonly 
or  maliciously ;  or  had  been  guilty 
of  negligence  to  such  a  degree  as  to 
be  equivalent  to  malice.  The  judge 
reflLsed  to  modify  his  char^,  and 
the  defendants'  counsel  excepted. 
Heidi  !•  That  the  charge  was  not 
contrary  to  law;  that  the  mle,  in 
cases  of  the  kind,  has  been  gener- 
ally understood,  and  tmifonnly  ad- 
ministered by  the'  courts,  as  kid 
down  by  the  judge.  2.  That  the 
judge  was  correct  in  reftising  to 
modify  his  charge;  t^at  the  point 
upon  which  he  was  so  requested  to 
charge,  as  an  abstract  proposition, 
perhaps  was  not  essentially  incor- 
rect ;  but,  as  applied  to  the  ques- 
tion submitted  to  the  jury,  it  web 
erroneous.  Morse  v.  AvJbwm  and 
Syracuse  Railroad  Co,  621 

See  Damaoes. 
Stbexts. 


698 


INDEX. 


RECITAL. 
See  DeeDi  10. 

RECOGNIZANCES. 

1.  A  recognizance  to  appear  and  an- 
swer to  an  indictment,  need  not  re- 
cite the  special  fkcts  wich  give  the 
officer  taking  it  authority  to  act  in 
the  particular  case,  or  describe  a 
criminal  offense.  It  is  sufficient  if 
the  officer  had  authority  in  eases  of 
that  general  description,  and  the 
condition  is  to  do  something  to 
which  a  party  may  be  legally  bound 
by  recognizance.  Gildersleeve  v.  TV 
People,  36 

2.  The  reason  of  this  rule  is,  that  the 
entering  into  a  recognizance,  being 
the  voluntary  act  of  the  party,  he 
admits  the  authority  of  the  magis- 
trate, and  acknowledges  the  regu- 
larity of  the  proceedings  in  which 
it  is  taken.  In  this  respect  the 
case  is  distinguishable  from  one 
where  the  liability  arises  (torn  a 
proceeding  in  invUum.  Per  Ed- 
wards, J.  ib 

3.  A  recognizance,  the  condition  of 
which  is,  that  the  principal  shall 
appear  at  the  next  court  of  general 
sessions  of  the  peace,  and  then  and 
there  answer  all  such  matters  and 
things  as  shall  be  objected  against 
him,  and  abide  the  order  of  the 
court,  and  not  depart  the  said  court 
without  leave,  and  in  the  meantime 
shall  keep  the  peace,  &c.  is  valid, 
although  it  does  not  state  what  par- 
ticular charge  the  principal  shall 
answer.  ib 

4.  The  substance  of  the  undertakmg 
is,  that  the  principal  will  appear 
And  answer  any  charge  which  may 
be  brought  against  him.  ib 

6.  The  legal  effect  of  such  a  condi- 
tion, m  a  recognizance  is,  that  the 
principal  shall  appear  at  the  next 
court  of  general  sessions,  and  ans- 
wer such  charge  as  shall  be  brought 
against  him,  and  be  forthcoming 
before  the  court,  at  all  times,  untU 
discharged  ;  not  merely  that  he 
shall  appear  at  the  term  of  the 
court  held  next  after  the  date  of 
the  recognizance.  ib 


6.  The  statute  of  1844,  providing  that 
all  recognizances  given  in  the  city 
and  county  of  New- York  to  answer 
a  criminal  charge,  on  being  for- 
feited, shall  be  filed  by  the  district 
attorney,  together  with  a  certified 
copy  of  the  order  of  the  court  for- 
feiting the  same,  in  the  office  of 
the  county  clerk,  and  docketed  as 
if  the  same  were  the  transcript  of 
a  judgment  record  for  the  penal- 
ty, and  that  such  judgment  shall  be 
a  lien  on  real  estate,  and  may  be 
collected  by  execution,  is  not  in 
contravention  of  the  section  of  the 
constitution  of  the  year  1821,  which 
declared  that  the  trial  by  jury,  in 
all  cases  in  which  it  had  been  there- 
tofore used,  should  remain  inviolate 
forever.  ib 

7.  The  statute  of  1844,  so  ftr  as  it 
operates  upon  recognizances  taken 
previous  to  its  passage,  takes  away 
no  right,  but  operates  merely  in 
f\irtherance  of  the  remedy.  It  fVir- 
nishes  a  more  summary  method  of 
enforcing  an  existing  obligation,    ib 


RECOUPMENT. 

1.  In  an  actiun  brought  upon  promis- 
soiy  notes,  the  consideration  of 
which  was  work  and  labor  done  by 
the  plaintiff  for  the  defendants,  the 
defense  was  that  while  the  plaintiff 
was  in  the  employ  of  the  defend- 
ants, as  their  servant,  they  were 
possessed  of  drawings,  plans,  models 
and  patterns  of  steam  engines,  &c., 
which  had  names,  numbers,  and 
marks  inscribed  on  them,  so  as  to 
identify  them ;  and  that  the  plain- 
tiff, contrary  to  his  duty  as  such 
servant,  destroyed  the  drawings  and 
plans,  and  obliterated  the  names, 
numbers  and  marks  of  the  plans, 
models  and  patterns.  Held  thiat  the 
defendants  might  give  evidence  of 
such  wrongflil  acts  of  the  plaintiff, 
for  the  purpose  of  reducing  the 
amount  of  the  recovery ;  it  not  ap- 
pearing that  the  damages  sustained 
by  the  defendants,  by  means  of  such 
acts,  were  known  to  them,  or  were 
taken  into  the  account,  on  liquidat- 
ing the  amount  due  to  the  p&intiff, 
and  giving  the  notes  therefor.  The 
Allaire  Works  v.  (Tuum,  56 

2.  The  damages  to  be  allowed,  in  such 
a  case,  by  way  of  recoupment,  being 
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<mly  8ach  as  arise  tram  breach  of 
the  plaintiff's  contract,  the  deduc- 
tion must  be  limited  to  such  dam- 
ages, and  nothing  can  be  allowed  on 
account  of  the  malice  with  which  the 
wrongful  acts  were  done.  ib 


REDEMPTION. 

1.  Under  the  section  of  the  revised 
statutes,  providing  that  to  entitle  a 
junior  judgment  creditor  to  redeem 
fk'om  the  purchaser  of  premises,  sold 
upon  a  prior  execution,  he  shall 
leave  with  the  sheriff  a  true  copy  of 
all  the  assignments  of  the  junior 
judgment  which  are  necessary  to 
establish  his  claim,  verified  by  his 
affidavit,  &c. ;  an  affidavit  by  a  re- 
deeming creditor,  setting  forth  the 
assignments  at  length,  and  alledging 
that "  the  foregoing  assignments  are 
true  and  correct  copies  of  the  origi- 
nal assignments  of  N.  R.  and  P.  G." 
is  sufficient    Aylesworlk  v.  Brown, 

167 

2.  So,  in  respect  to  an  affidavit,  stating 
that  "  the  following  is  a  true  and 
correct  copy  of  the  original  assign- 
ment of  N.  R.  to  P.  Q. ;"  and  which 
then,  after  giving  a  literal  copy,  pro- 
ceeds further  to  state,  "  that  said 
P.  G.  sold  and  assigned  said  judg- 
ment to  this  deponent,  and  that  the 
following  is  a  true  and  correct  copy 
of  the  said  original  assignment;" 
also  giving  a  literal  copy  thereof,  ib 


BEMAINDERa: 

There  can  be  no  seisin  in  fact  of  a 
vested  remainder  limited  on  a  pre- 
cedent freehold  estate.  Thyloe  r. 
Qindd,  888 


RESTRAINT  OF  TRADE. 
See  Agreement,  88, 89,  40,  41. 

s 

SALES. 

On  the  22d  of  October,  1846,  H.  &,  L.  H. 
being  indebted  to  the  plaintiffs  in 
the  sum  of  S2100  upon  a  draft  ac- 


cepted and  afterwards  paid  by  the 
.  plaintiffs,  gave  to  the  latter  a  receipt 
stating  that  they  had  received  in 
store  at  P.,  86  cans  of  oil  of  pepper- 
mint marked  "  D.  &  C,  New-York," 
containing  1687  lbs. ;  and  which 
they  thereby  pledged  and  transfer- 
red to  the  plaintiffs,  and  agreed  to 
ship  the  same  to  them,  tc  be  sold  by 
them  to  pay  tke  said  draft  thereto  an- 
nexed, subject  to  no  charge  except 
transportation.  Other  drafts  were 
afterwards  drawn  upon  the  plaintifis, 
at  different  times,  and  accepted  and 
paid  by  them,  and  similar  receipts 
were  given  by  H.  &  L.  H.  The 
plaintiffs  purchased  bottles  in  New- 
York,  which  were  made  expressly 
for  them,  and  sent  them  to  H.  &  L. 
H.  to  pack  the  oil.  In  May,  1846, 
one  of  the  plaintiffs  went  to  P.,where 
H.  &>  L.  H.  resided,  and  talked  with 
them  about  the  oil,  and  the  receipts, 
and  urged  them  to  pack  the  oil  as 
soon  as  possible.  U.  &  L.  H.  pointed 
out  the  oil,  in  tin  cans,  in  an  acljoin- 
ing  room,  and  admitted  their  obli- 
gation to  deliver  it.  On  the  9th  of 
June,  H.  &,  L.  H.  said  they  had  re- 
ceived a  letter  fV-om  the  plaintiffs, 
and  were  going  to  G.  to  see  the  oil 
shipped.  They  went  to  G.  and  ship- 
ped on  board  a  canal  boat  a  quan- 
tity of  oil  in  boxes  marked  "  H.  d& 
L.  H.,  care  of  G.  B.  M.  &  Co."  (the 
defendants.)  The  defendants  sub- 
sequently received  fVom  the  captain 
of  the  boat  21  boxes  of  oil  thus 
marked ;  and  the  plaintiffs  replevied 
the  same.  The  bottles  sent  by  the 
plaintiffii  to  H.  &  L.  H.  had  labels 
on  them  like  those  replevied.  No 
particular  cans  of  oil  were  set  apart 
for  the  use  of  the  plaintiffs,  when  the 
receipts  were  given;  and  the  only 
evidence  that  any  were  so  set  apart 
afterwards,  was  that  arising  fi-om 
the  above  facts.  Held  that  the  proof 
was  sufficient  to  go  to  the  jury,  on 
the  two  questions,  whether  any  oil 
was  so  set  apart  in  May  and  June, 
and  whether  that  oil  was  the  same 
that  was  received  by  the  defendants. 
Held  also  J  that  the  evidence  was  such 
as  to  justify  the  jury  in  finding  that 
H.  &  L.  H.  had  set  apart,  at  G.,  the 
oil  in  question  fbr  the  plaintiflb,  and 
that  it  had  come  to  the  defendants' 
hands.  Hdd  furtker,  that  the  de- 
fendants, having  upon  demand 
made,  reAised  to  deliver  the  oil  to 
the  plaintiffk;  without  setting  np 
any  Uen  thereon,  they  waived  the 
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right  to  set  Qp  ft  lien  afterwards  for 
freight,  ooets  and  charges,  or  for 
previous  adrances;  and  that  thej 
could  not  be  allowed  to  deny  the 
plaintiffb'  title,  before  suit  brought, 
and  afberwards  defeat  a  recovery  by 
setting  up  a  concealed  lien.  Dowi  v. 
Morewoodj  183 

See  Ybnoor  and  Purchaser,  4,  5,  6. 


STATUTES. 

Vested  rights  in  property,  acquired  by 
virtue  of  a  statute,  can  not  be  di- 
vested nor  destroyed  by  a  repeal  or 
modiflQation  of  the  statute.  Benson 
v.  'Die  Mayor,  4^.  of  New- York,  228 

See  Attachment. 
Exemption  Act. 
Railroads,  1,  6,  6,  12. 
Recognizances,  6,  7. 


STREETS. 

1.  To  aUow  a  street  in  a  city  to  be 
nsed  for  a  railroad  track,  either 
upon  its  natural  surface,  or  by  tun- 
neling, is  not  a  misapplication  of  it ; 
provided  such  use  does  not  interfere 
with  the  free  and  unobstructed  use 
of  it  by  the  public,  as  a  highway  for 
passage  and  repassage.  Plant  v. 
The  Long  Island  Railroad  Co.       26 

2.  The  temporary  inconvenience  to 
which  the  a4Joining  proprietors  are 
subjected,  while  the  work  of  exca- 
vation and  tunneling  is  going  on,  is 
damnAtm  absque  mjwia,  and  will 
not  entitle  an  individual  to  dam- 
ages, ib 

8.  Where  the  land  of  an  individual  is 
taken  for  a  street  in  a  city,  and 
compensation  is  made  for  it,  the 
city  has  the  right  to  appropriate  the 
land  so  taken  to  all  such  legitimate 
uses  and  servitudes  as  custom,  and 
the  public  good  require  in  respect 
to  a  street.  ib 

See  Railroads,  8  to  12. 


SUBROGATES. 

1.  Surrogates'  courts  are  courts  of  pe- 
coliar  and  spedal  Jurisdiction.  Their 


powers  are  defined  in  title  1,  chap. 
2,  part  8,  of  the  revised  statutes. 
Wilson  Y.  The  Baptist  Education  So- 
ciety, 809 

2.  Claims  against  the  estate  of  a  de- 
ceased person,  which  are  disputed 
or  doubted,  must  be  established  by 
the  judgment  of  a  court  of  common 
law,  according  to  the  36th  and  87th 
sections  of  title  8,  chap.  6,  part  2, 
of  the  revised  statutes ;  or,  in  a  suit 
commenced  by  ordinary  process, 
before  they  can  be  regarded  as 
debts  against  the  estate,  so  as  to 
entitle  them  to  the  cognizance  of 
the  surrogate.  ib 

8.  A  surrogate  has  no  jurisdiction  or 
authority,  upon  the  final  account- 
ing of  an  executor,  to  make  a  de- 
cree for  the  payment  of  the  money 
mentioned  in  an  instrument  exe- 
cuted by  the  testator,  where  the 
same  is  disputed,  and  the  liability 
of  the  executor  to  pay  the  amount 
denied ;  and  no  judgment  has  been 
obtained  for  its  recovery.  ib 

4.  Surrogates*  courts  are  courts  of  pe- 
culiar and  special  jurisdiction.  Cre- 
ated by  the  statute,  they  can  exer- 
cise such  powers  only,  as  the  statute 
gives  them.  The  authority  to  do 
certain  acts,  or  to  exert  a  certain 
degree  of  power,  need  not  be  given 
in  express  words.  If  ^he  authority 
may  be  fairly  and  reasonably  infer- 
red from  the  general  language  of 
the  statute,  or  if  it  be  necessary  to 
accomplish  its  objects,  and  to  the 
just  and  useful  exercise  of  the  pow- 
ers which  are  expressly  given,  it 
may  be  taken  as  granted.  Seaman 
V.  Duryea,  628 

5.  Where  a  guardian  of  the  estate  of 
an  infant  under  the  age  of  fourteen 
years  is  appointed  by  the  surrogate, 
and  when  the  infant  arrives  at  the 
age  of  fourteen  such  guardian  is 
superseded  in  his  trust  by  an  order 
of  the  surrogate,  and  a  new  guardian 
is  appointed  in  his  place,  and  pro- 
ceedings are  taken  to  compel  the 
former  guardian  to  account,  the  sur- 
rogate has  the  power  not  only  to 
ascertain  and  declare  the  quantity, 
quality  and  condition  of  the  ward's 
property,  and  the  balance  due  to 
him  from  the  guardian,  but  to  de- 
cree and  adjudge  the  time  when, 
the  x>erson  to  whom,  and  the  : 


net  in  which,  the  same  shall  be  paid 
or  deliTered  over.  ib 

6.  And  the  surrogate  has  the  power 
to  enforce  obedience  to  such  a  de- 
cree by  process  of  attachment 
against  the  person;  notwithstand- 
ing the  act  to  abolish  imprisonment 
for  debt.  ib 

7.  Whatever  power  surrogates  had  to 
enforce  their  decrees,  previous  to 
the  passage  of  the  act  of  May  16, 
1887,  is  confirmed  and  enlarged  by 
force  of  the  provisions  of  that  act. 

ib 

8.  The  order  and  process  of  commit- 
ment for  contempt,  in  surrogates' 
courts,  must  be  similar  in  form  to 
those  used  in  courts  of  record,     ib 

9.  If  it  be  just  and  lawAil  that  a  trus- 
tee, upon  the  expiration  of  his  trust, 
should  pay  and  deliver  over  the 
trust  money,  or  property  to  his  suc- 
cessor, or  to  his  cestvi  que  trust,  then 
the  tribimal  or  officer  having  the 
direction  and  control  of  his  conduct 
has  the  right  to  make  an  order  or 
decree  that  it  shall  be  done.         ib 

10.  The  power  of  a  surrogate  to  make 
a  decree  against  a  guardian,  is  not 
limited  to  the  cases  where  there  are 
specific  property  or  securities  to  be 
transferred  and  delivered  over;  but 
applies  equally  to  cases  where  mo- 
ney is  to  be  paid  over.  ib 
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sation  for  the  surveyor's  services. 
And  if  the  said  forty-eight  shilings 
should  remain*unpaid  for  two  years, 
then  it  was  made  the  duty  of  the 
surveyor  general  to  sell  such  fifty 
acres  at  public  vendue,  after  a  six 
weeks'  notice  thereof,  published  in 
one  of  the  newspapers  of  the  state. 
And  the  act  declared  that  as  a  con- 
sequence of  such  sale,  the  purcha- 
ser should  be  vested  with  the  fee  of 
such  lands  by  a  deed  from  the  sur- 
veyor general.  In  an  action  in  the 
nature  of  an  ejectment,  brought  by 
persons  claiming  under  a  deed  exe- 
cuted by  the  surveyor  general,  upon 
a  sale  made  by  him  in  pursuance 
of  the  above  statutes ;  Beld  that  it 
was  necessary  for  the  plaintiffs  to 
prove  that  the  surveyor  general, 
previous  to  selling  the  land,  gave 
six  weeks'  notice  of  the  sale,  by  a 
publication  in  a  newspaper;  and 
that  without  such  proof  the  action 
could  not  be  maintained.  Qridlet, 
P.  J.  dissented.  Hill  v.  Draper j  454 

2.  Held  also,  that  the  fact  of  such  notice 
having  been  given,  could  not  be 
established  by  the  recitals  in  the 
surveyor  general's  deed ;  and  that 
it  could  not  be  presumed,  on  the 
ground  that  it  was  the  official  duty 
of  the  surveyor  general,  as  a  public 
officer,  to  give  such  notice,  and  that 
an  omission  to  do  so,  and  a  sale  by 
him  without  notice,  would  be  a 
great  dereliction  of  duty.  ib 


SUBYETOE  GENERAL'S  SALES. 

1.  In  the  year  1782  an  act  was  passed 
by  the  legislature  for  carrying  into 
effect  the  acts  of  congress,  giving  a 
bounty  in  land  to  the  officers  and 
soldiers  of  the  New- York  line ;  and 
devoting  a  certain  tract  of  land  to 
that  object.  In  1 788  the  legislature 
imposed  on  the  patentees  of  the  lots 
in  this  tract  the  duty  of  having  the 
same  surveyed  by  the  surveyor 
general,  at  tbeir  own  expense.  By 
the  act  of  April  6,  1790,  it  was 
made  the  duty  of  the  surveyor  gene- 
ral to  cause  each  township  to  be 
surveyed  into  lots  containing  600 
acres  each,  and  fifty  acres  were  di- 
rected to  be  surveyed  out  in  one  of 
the  corners  of  each  lot,  and  the 
same  were  subjected  to  the  pay- 
ment of  48  shillings,  as  a  compen- 


3.  And  where  a  patent  was  issued  by 
the  state,  to  a  soldier,  for  a  lot  of 
600  acres,  in  pursuance  of  the  stat- 
utes above  mentioned,  Held  that  the 
patentee  took  the  whole  lot,  subject 
to  the  lien  and  charge  upon  the 
fifty  acres,  for  the  benefit  of  the 
surveyor  general;  but  that  such 
lien  could  be  enforced,  and  the  title 
of  the  patentee  defeated,  only  in 
the  manner  prescribed  by  the  stat- 
ute, ib 

4.  Held  further,  that  the  imposition  of 
the  charge  upon  the  fifty  acres,  and 
a  conveyance  by  the  state  subject 
thereto,  in  effect  gave  the  state,  or 
the  surveyor  general,  a  mortgage 
for  the  sum  charged ;  the  effect  of 
the  transaction  being  precisely 
what  it  would  have  been,  had  the 
grantee  executed  a  mortgage  for 
that  sum,  authorizing  a  sale  in  the 
manner  prescribed  by  the  statute,  ib 
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T 

TENANTS  IN  COMMON. 

1.  It  does  not  appear  to  be  well  settled 
that  in  this  country,  in  the  absence 
of  any  statute  upon  the  subject,  one 
tenant  In  common  can,  without  any 
contract,  make  necessary  repairs 
upon  the  property,  and  charge  his 
co-tenants,  in  an  action  for  the 
amount.  Per  Allen,  J.  Taylor  v. 
Baldwin,  582 

1.  He  can  not  do  this  without  first  re- 
questing his  co-tenant  to  unite  with 
him  in  making  the  repairs.  ib 

8.  One  tenant  in  common  can  not  be 
made  liable  to  the  others  for  ex- 
pensive and  valuable  improvements, 
which  are  not  repairs  in  the  strict 
sense  of  that  term,  and  not  neces- 
sary to  preserve  the  premises  firom 
dilapidation  and  ruin,  and  to  save 
the  property,  in  the  absence  of  an 
express  or  implied  contract  to  pay 
for  them.  ib 

4.  The  parties  miist  rely  upon  an 
agreement,  if  they  seek  to  charge 
either  the  person  or  estate  of  their 
co-tenant  for  expenses  of  that  char- 
acter, ib 

5.  If  advances  are  made  by  one  ten- 
ant in  common  for  the  purpose  of 
making  permanent  improvements 
upon  the  property,  as  a  volunteer, 
and  without  any  request  or  assent 
on  the  part  of  his  co-tenant,  or  any 
promise  express  or  implied  to  repay 
them,  he  has  no  remedy.  But  if 
made  upon  a  promise  of  re-payment, 
he  has  the  personal  responsibility 
of  his  co-tenant.  ib 


TIME,     . 

1.  In  computing  statute  time  the  first 
day,  or  the  day  on  which  the  time 
begins  to  run,  is  to  be  excluded. 
Judd  V.  PuUon,  117 

2.  Where  an  act  is  to  be  done  within 
a  given  time,  e.  g.  thirty  days,  the 
party  has  all  of  the  thirtieth  day, 
in  which  to  perform  it.  But  if  it 
is  to  be  done  afler  the  expiration  of 
the  thirty  days,  it  can  not  be  per- 
Cbrmed  till  on  the  thirty-first  day ; 


the  law  not  noticing  fractions  of 
a  day.  ib 

3.  Under  2  R,  S.  252,  <&  152,  a  party 
may  be  discharged  from  imprison- 
ment on  making  the  requisite  affi- 
davit, "  afler  he  shall  have  remained 
in  prison  thirty  days,"  Bdd,  where 
a  defendant  was  committed  to 
prison  on  the  25th  of  August,  he 
could  not  be  di8cha]^;ed  before  the 
2Gth  of  September.  ib 


TRUSTS  AND  TRUSTEES. 

1.  A  fkther  conveyed  to  two  trustees 
a  fkrm,  for  the  consideration  of  tme 
doUaTj  and  to  insure  to  his  son,  P. 
G.  T.  a  reputable  support  and  main- 
tenance during  his  natural  life,  and 
provision  for  any  children  he  might 
have  in  lawf\il  wedlock  at  his 
death,  in  trusty  to  receive  the  rents 
and  profits,  and  apply  them  to  the 
use  of  P.  G.  T.  during  his  natural 
life.  But  instead  of  leasing  the 
property,  the  trustees  were  allowed, 
by  the  deed,  to  suffer  and  permit  P. 
0.  T.  to  reside  upon  and  cultivate 
the  premises,  and  use  the  proceeds 
and  profits  arising  flrom  the  culti- 
vation, for  his  maintenance,  sup- 
port and  profit.  And  on  the  son's 
death  the  trustees  were  to  convey 
to  his  children  lawfully  begotten, 
if  any,  in  equal  shares  as  tenants  in 
common;  and  if  he  died  without 
leaving  lawfV^l  issue,  then  to  recon- 
vey  to  the  grantor,  in  fee ;  and  if 
he  died  before  the  son,  the  son  be- 
ing without  issue,  then  the  father 
might  by  his  will  direct  and  ap- 
point in  what  manner  the  trustees 
should  convey  the  same.  The  deed 
also  provided  for  the  death  of  the 
trustees,  and  contained  a  covenant 
by  them,  to  and  with  the  father, 
and  to  and  with  the  son,  well  and 
faithf\illy  to  execute  the  trust,  and 
to  convey  the  trust  property  accord- 
ing to  the  provisions  of  the  deed. 
And  if  any  contingency  happened, 
not  provided  for,  the  deed  clothed 
the  chancellor  with  power  to  make 
all  decrees  necessary  to  carry  the 
purposes  of  the  trust  into  execution. 
Hddy  that  the  court  had  no  power, 
upon  the  petition  of  the  grantori 
the  ceshii  que  trust,  and  the  trustees, 
to  order  the  property  to  be  sold-^ 
although  a  state  of  facts  was  shown 
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ftom  which  it  appeared  that  a  sale 
would  be  advantageoas  to  the  cesj- 
tui  que  trust— inasmuch  as  a  sale 
would  be  contrary  to  the  provisions 
of  the  grant,  and  because  the  re- 
maindermen were  uncertain  and 
could  not  yet  be  ascertained.  M(U' 
Ur  of  Turner,  ^^2 

2.  n  seem  that  even  in  a  case  of  per- 
sorud  estate  thus  situated,  the  fund 
would  not  be  applicable  to  main- 
tenance ;  the  rule  being  that  where 
there  is  any  valid  limitation  over, 
however  contingent,  maintenance 
can  not  be  allowed,  unless  provided 
for  in  the  grant  or  will  by  which 
the  fimd  is  created.  v> 

See  Surrogates,  6,  9, 10. 


u 

XTSURY. 

1 .  Where  bonds  and  mortgages  against 
third  persons  are  transferred  and 
delivered  to  the  lender,  by  the  bor- 
rower, in  payment  and  satisfaction 
of  a  usurious  debt,  or  in  execution 
and  discharge  of  a  usurious  contract, 
no  action  can  be  maintained  by  the 
borrower,  to  recover  the  excess  of 
usury  alledged  to  have  been  paid  by 
him,  unless  it  is  brought  within  one 
year  after  such  transfer  of  securities 
is  made.   ScAroeppel  v.  Coming,  576 

2.  The  right  of  action  in  the  borrower, 
under  the  statute,  for  the  excess  of 
iponey  or  property  paid  by  him  be- 
yond the  sum  actually  due,  is  perfect 
upon  the  receipt  by  the  lender,  of 
bonds  and  mortgages  transferred  to 
him  in  payment  of  the  debt,  and 
the  appropriation  thereof  to  his  own 
use.  The  borrower  need  not  wait 
until  the  money  has  been  actually 
received  by  the  lender,  upon  such 
securities,  before  commencing  an 
action.  «* 

8.  Money  which  has  been  recovered 
and  collected  in  a  suit  upon  an  usu- 
rious security  can  not  be  recovered 
back  from  the  plaintiff  in  such  suit. 
The  remedy  of  the  obligor  is  by  a 
defense  to  that  action.  If  a  judg- 
ment is  recovered  against  him,  it 
operates  as  an  estoppel.  H 

Sk  Mortqaoe,  1,  (2|  5. 


V 

VARIANCE. 
See  Assignment,  2. 

VENDOR  AND  PURCHASER. 

1.  In  an  action  by  the  assignee  of  a 
purchaser,  against  the  vendor,  to  en- 
force a  specific  performance  of  a 
contract  for  the  sale  and  purchase 
of  land,  it  is  no  defense  that  the 
plaintiff's  assignor,  (the  purchaser,) 
together  with  another  person,  owes 
the  defendant  the  purchase  money 
of  another  lot  of  land,  and  that  the 
vendees  of  that  lot  are  insolvent, 
and  the  land  is  an  inadequate  secu- 
rity for  the  amount  due.  Seaman 
V.  Van  Rensselaer,  81 

2.  It  is  not  contrary  to  equity  and  good 
conscience,  for  a  purchaser,  or  his 
assignee,  to  enforce  a  contract  to 
convey,  after  the  whole  considera- 
tion has  been  paid,  merely  because 
he  has  not  fulfilled  another  contract 
with  the  vendor,  in  respect  to  a  sep- 
arate and  distinct  lot  of  land.        ib 

a.  Where  land  has  been  contracted  to 
be  conveyed,  and  before  the  title 
passes,  the  purchaser  assigns  his  in- 
terest in  the  contract  to  another, 
such  assignment  will  not  impose 
upon  the  assignee  the  burthen  of 
performing  another  and  distinct  con- 
tract between  the  assignor  and  the 
vendor.  *^ 


4.  No  sale  can  be  perfect,  and  no  prop- 
erty passes  to  the  pui  chaser,  when 
any  act  remains  to  be  done  by  the 
vendor,  such  as  weighing,  measur- 
ing, or  counting  out  of  a  common 
parcel.     Stevens  v.  E'nOy  96 

6.  Accordingly,  where  hay  in  the  stack 
was  sold  by  a  school  collector,  under 
a  tax  warrant,  but  was  not  deliver- 
ed ;  the  quantity  sold  being  mixed 
with  the  other  hay  of  the  owner,  to 
be  weighed  offer  otherwise  separar 
ted  from  the  general  mass,  by  the 
purchaser  at  af^iture  time;  hdd 
that  the  property  in  the  hay  did  not 
pass  to  the  purchaser.  ib 

6.  An  officer  who  makes  a  Judicial  sale 
I     most  separate  the  property  he  sellB, 
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from  the  mass  of  property  ^vith 
which  it  is  mixed,  or  the  title  will 
not  pass.  ib 

7.  Where  merchants  residing  in  the 
city  of  New- York  receive  an  order 
for  goods  from  persons  residing  at  a 
distance,  no  particular  directions 
being  given  as  to  the  manner  in 
which  the  goods  shall  be  forwarded, 
and  the  vendors  proceed  to  select 
the  goods  ordered,  and  a  portion  of 
them,  after  being  packed  in  boxes 
are  placed  on  board  a  vessel,  for 
transportation,  the  cartman  taking 
from  the  master  of  the  vessel  re- 
ceipts for  each  load,  no  person  ex- 
cept the  shipper  is  entitled  to  a  bill 
of  lading.  And  if  the  shipper  is 
also  the  holder  of  the  receipts,  he 
may  direct  to  whom  the  bill  of  lading 
shall  be  made  out ;  or  in  other  words, 
to  whom  the  goods  shall  be  deliver- 
able. And  until  he  does  so,  the 
right  of  possession  remains  In  him- 
aelf.    Jones  v.  Bradner,  193 

8.  Accordingly,  where  goods  were  thus 
.  placed  on  board  a  vessel,  for  trans- 
portation to  the  purchaser's  place  of 
residence,  and  receipted  for  by  the 
master;  Held  that  there  was  not 
such  a  delivery  to  the  purchasers  as 
rendered  the  goods  liable  to  be 
taken  by  virtue  of  an  attachment 
issued  against  the  property  of  the 
purchasers  on  the  ground  of  their 
being  non-resident  debtors.  ib 


w 

WAIVER. 

See  Debtor  and  Creditor,  4. 
Sales. 


WARRANT. 
See  Common  Schools,  1. 

WARRANTY. 

1.  In  an  action  for  the  breach  of  a 
warranty  of  soundness  on  the  sale 
of  a  horse,  the  proper  measure  of 
damages  is  the  difference  between 
the  value  of  the  horse  at  the  time 
of  the  sale,  considering  him  sound, 
and  his  value  with  the  defect  com- 
plained of.     ComOack  v.  HiUckinson, 
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2.  And  where  the  court,  at  the  trial, 
charged  the  jury  that  if  there  was 
a  breach  of  the  warranty,  the  plain- 
tiff was  entitled  to  recover  the  dif- 
ference between  the  price  he  paid 
for  the  horse  and  the  amount  he 
realized  on  a  resale  thereof;  held 
erroneous,  and  the  judgment  was 
reversed.  i^ 

8.  Though  the  general  rule  is  that  tho 
vendor  of  a  chattel  impliedly  war- 
rants the  title,  yet  when  the  chattel 
is  not  in  the  vendor's  possession 
but  in  that  of  another,  this  rule 
does  not  prevail.  In  such  case  the 
party  buys  at  his  peril,  unless  thero 
be  an  express  warrantv.  Edick  v. 
Crimj  445 

See  Insurance,  1,  2,  8,  4,  6. 


WATER  PRIVILEGES. 

1.  The  general  doctrine  relating  to 
water-courses,  is,  that  every  pro- 
prietor is  entitled  to  the  use  of  the 
flow  of  the  water  in  its  natural 
course,  and  to  the  moinentuvi  of  its 
fall  on  his  own  land.  The  owner 
has  no  property  in  the  water  itself, 
but  a  simple  usufruct.  He  may  use 
it  as  it  passes  along,  but  he  must 
send  down  to  his  neighbor  below, 
as  much  as  he  received  fVom  his 
neighbor  above.  Van  Iloesen  v.  Car- 
entry^  618 

2.  Though  he  may  use  the  water  while 
it  runs  over  his  land,  he  can  not 
unreasonably  detain  it,  or  give  it 
another  direction,  and  he  must  re- 
turn it  to  its  ordinary  channel  when 
it  leaves  his  estate.  Without  the 
consent  of  the  adjoining  proprietors, 
he  can  not  divert  or  diminish  the 
quantity  of  Water  which  would  oth- 

.  erwise  descend  to  the  proprietors 
below.  ib 

8.  Running  water  is  not  susceptible  of 
an  appropriation,  which  will  justify 
the  diversion  or  unreasonable  de* 
tention  of  it.  ib 

4.  The  proprietor  above  has  a  right  to 
apply  the  water  to  his  own  use,  but 
the  proprietor  below  has  an  equal 
right  to  its  subsequent  use.  Each 
must  so  use  it  as  not  to  work  any 
material  ii:jury  or  annoyance  to  his 
neighbor.  ib 
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6.  The  right  to  use,  neoeasarily  im- 
plies the  right  to  dam,  and  to  de- 
tain the  water  long  enough  to  use 
it  to  advantage.  The  maximi  sic 
iUere  tmo^  ut  aliemum  non  UmLos^  must 
be  taken  and  construed  with  an  eye 
to  the  natural  rights  of  all.  ib 

6.  But,  while  each  proprietor  has  a 
right  to  detain  the  water  as  it  passes 
through  his  land,  long  enough  for 
the  proper  and  profitable  enjoyment 
of  it,  he  can  only  detain  it.  He  can 
not  lawfully  divert  it.  ib 

7.  The  question  in  eveiy  case  of  in- 
fVingement  of  water  rights  or  privi- 
leges, seems  to  be,  according  to  all 
the  authorities,  whether  the  water 
has  been  diverted^  or  unreasonably 
detained.  If  there  has  been  a  di- 
version^  accompanied  with  injury, 
an  action  may  be  sustained.  If 
ttiere  has  been  merely  a  deteTUion, 
then  the  Jurther  question  arises, 
whether  such  detention  was  reason- 
able. But  whether  or  not  a  diver- 
sion of  water  is  reasonable,  is  an 
unsettled  question.  ib 

8.  The  owners  of  a  mill  have  Tuft  the 
right,  when  it  becomes  necessary 
for  the  purpose  of  repairs,  to  divert 
the  stream  upon  which  it  is  situ- 
ated, to  the  injury  of  another  pro- 
prietor upon  the  same  stream  below. 
And  if  they  can  not  make  their  re- 
pairs without  such  injurious  diver- 
sion of  the  stream,  they  must  obtain 
the  consent  of  the  proprietor  below 
them,  for  that  purpose,  or  answer 
him  in  damages  for  the  injury  he 
sustains.  ib 

9.  It  seems  that  a  right  to  make  such 
diversion  of  the  stream  might  be 
acquired  by  prescription.  But  that 
the  lapse  of  time,  sufBcient  to  justify 
the  inference  of  a  prescriptive  right 
to  other  privileges  which  the  owners 
et^oy,  is  not  of  itself  enough  to 
rtiow  that  the  diversion  of  the 
irtream,  when  neoessaiy  for  repairs, 
is  among  them.  ib 


WELL. 

1.  A  win  can  not  be  corrected  because 
the  testator  misapprehended  its  ef- 
fect. Nor,  as  a  general  rule,  is  parol 
evidence  admissible  to  supply  omis- 
sions, or  to  control  or  explain  the 
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intention,  or  vary  the  legal  ooa« 
struction.    Arthur  v.  Arihwr,  9 

2.  A  conveyance  made  subsequent  to 
a  devise  of  land,  is  not  a  revocation, 
or  satisflftction,  of  a  devise  of  other 
lands  to  the  grantee.  But  if  the 
conveyance  be  of  a  portion  of  the 
sameiand,  that  is  a  revocation  pro 
tanto.  ib 

8.  A  testator  by  bis  will  directed  his 
executors,  from  the  income  of  his 
estate,  to  pay  and  appropriate  such 
sums  as  might  be  necessary  for  the 
support  and  education  of  his  minor 
children,  until  each  should  attain 
the  age  of  21  years  or  marry,  when 
that  provision  was  to  cease.  He 
then  gave  to  each  of  his  adult  daugh- 
ters, $25,000,  and  directed  the  like 
sum  to  be  paid  to  each  of  his  three 
infant  daughters  when  they  should 
be  of  age,  or  marry  with  the  consent 
of  the  executors ;  and  also  directed 
a  further  sum  of  $26,000  to  be  paid 
to  each  of  his  five  daughters  as 
they  should  respectively  attain  the 
age  of  25  years.  To  his  son,  he  gave 
^5,000  on  his  attaining  the  age  of 
21  years ;  $25,000  on  his  attaining 
the  age  of  25  years ;  and  the  like 
sum  at  the  age  of  27  years.  He  then 
directed  his  executors,  after  the  sale 
of  his  real  estate,  '**  to  set  apart  all 
that  should  then  remain  of  his  estate, 
for  the  use  and  benefit  of  his  six 
children  and  their  issue,  and  in  such 
proportions  as  to  equalize  with  in- 
terest, the  previous  advances  which 
should  have  been  made  by  his  execu- 
tors to  themj  according  to  the  direc- 
tions therein  before  given,  and  to 
give  to  each  of  his  said  children  an 
equal  benefit  fh)m  his  estate."  Hdd, 
that  on  a  settlement  of  the  estate  the 
children  were  not  to  be  charged 
with  the  sums  applied  for  their  sup- 
port and  maintenance  during  mi* 
nority ;  those  sums  not  being  inclu- 
ded in  the  term '  previous  advances,' 
used  in  the  wiU.     Vaii  v.  VaU,     69 

4.  A  testator,  by  his  will  executed  since 
the  revised  statutes  went  into  opera- 
tion, devised  as  follows :  "  Fourthly. 
I  do  give,  devise  and  bequeath  to 
my  beloved  daughter,  Julia  Maria, 
the  wife  of  B.  0.  T.,  and  such  her 
child  or  children  as  shall  at  her  de- 
cease be  living,  and  shall  have  at- 
tained, or  shall  thereafter  attain, 
the  age  of  twenty-one  years,  all  and 
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singular  the  rest  and  residue  of  my 
real  and  personal  estate  and  prop- 
erty of  every  description,  of  which 
I  may  die  seised  and  possessed,  or 
entitled  nnto,  and  the  reversion  and 
reversions,  remainder  and  remain- 
ders, rents,  issues,  and  profits  there- 
of, to  and  for  her  sole  and  separate 
use,  to  all  intents  and  purposes  as 
though  she  were  a  feme  sole  and 
unmarried."  Held  1.  That  the  words 
"  and  such  her  child  or  children," 
Aic.  were  words  o^  purchase ^  and  not 
of  limitation,  and  that  if  not  con- 
trary to  the  statute  against  perpetu- 
ities, Mrs.  T.  took  only  a  life  estate, 
1  with  remainder  to  such  of  her  chil- 
dren as  should  survive  her,  and 
•hould  have  attained,  or  should 
after  her  decease  attain,  the  age  of 
twenty-one  years.  2.  That  such  re- 
mainder to  the  children  was  not 
vested,  but  contingent.  8.  That 
assuming  such  contingent  remain- 
der to  be  valid,  the  property,  inter- 
mediate the  death  of  Mrs.  T.,  and 
the  time  when  her  eldest  child  be- 
came of  age,  descended  to,  and 
vested  in,  the  heirs  at  law,  liable  to 
be  divested  on  the  happening  of 
the  contingency  upon  which  the 
remainder  depended.  4.  That  when 
that  contingency  occurred,  by  the 
eldest  son  becoming  of  age,  the  re- 
mainder vested  in  him,  subject  to 
be  divested,  so  far  as  to  let  in,  to 
their  shares  respectively,  such  of 
the  other  children  of  Mrs.  T.  as 
should  become  21  years  of  age. 
6.  That  the  estate  being  limited  on 
Mrs.  T.'s  life  and  five  minorities, 
and  being  inalienable  during  such 
limitation,  the  contingent  remainder 
to  the  children  of  Mrs.  T.  was  void, 
as  being  contrary  to  the  statute 
against  perpetuities.  And  that  the 
legal  consequence  was  that  as  to 
the  moiety  of  the  estate  thus  dis- 
posed of,  it  descended  to  Mrs.  T. 
as  the  heir  at  law  of  the  testator, 
and  united  with  her   life   estate. 

6.  That  the  devise  was  not  a  joint 
devise  to  Mrs.  T.  and  her  children. 

7.  That  the  devise  over  was  equally 
void  as  to  Uie  personal  estate.  Tay- 
loe  V.  Ckmld,  888 

6.  By  the  third  ckuse  of  the  same 
will  one  moiety  of  the  testator's 
estate  was  devised  to  his  wife  for 
life,  and  by  the  third  devise  of  the 
fourth  clause  was  disposed  of  as 
follows :  "  But  in  case  my  said  wife 


A.  £.  shall  be  living  at  the  time  of 
my  death,  and  shall  die,  my  said 
daughter  J.  M.  surviving,  or  any 
of  her  my  said  daughter's  children 
who  shall  have  attained  or  shall 
thereafter  attain,  the  age  of  twenty- 
one  years,  surviving  my  said  wife,  I 
do  then  and  in  such  case  give,  de- 
vise and  bequeath  to  my  said  daugh- 
ter, J.  M.,  if  living  at  the  time  of 
the  death  of  my  said  wife,  or  in 
case  of  her  death  then  to  such  hec 
child  or  children  as  shall  be  living 
at  the  time  of  the  death  of  my  said 
wife,  or  at  the  death  of  my  said 
daughter,  and  shall  then  have  at- 
tained, or  shall  thereafter  attain, 
the  age  of  .21  years,  her,  his,  or 
their  heirs  and  assigns,  all  and 
singular  the  real  and  personal  prop- 
erty herein  before  devised  to  my 
said  wife  for  and  during  her  natural 
life."  Beid  that  this  devise  was 
also  void,  both  as  to  the  real  and 
personal  estate,  as  contrary  to  the 
statute  prohibiting  perpetuities ; 
being  a  limitation  for  two  lives,  not 
only,  but  also  for  five  minorities  in 
addition,  and  that  the  objection  to 
its  validity  was  not  obviated  by  the 
fact  of  Mrs.  T.  dying  before  the  tes- 
tator's widow.  ib 


6.  To  constitute  a  legal  and  valid  exe- 
cution of  a  last  will  and  testament, 
the  four  facts  specified  in  the  re- 
vised statutes,  (2  R.  S,  68,  (  40,) 
must  exist,  and  the  acts  therein  di- 
rected be  fully  and  completely  per- 
formed .  The  statute  is  peremptory, 
and  no  evasion  or  omission  can  be 
excused  or  tolerated.  Whitlfecky, 
PaiUrson,  608 

7.  A  testator  signed  his  last  will  and 
testament,  at  the  house  and  in  the 
presence  of  the  person  who  drew 
it,  but  who  did  not  sign  it  as  a  wit- 
ness ;  after  the  will  was  signed,  the 
draughtsman  and  the  testator  went 
togeUier  to  a  store  in  the  neighbor- 
hood, where  they  found  three  per- 
sons, whom  the  draughtsman,  in 
the  presence  of  the  testator,  request- 
ed to  sign  an  instrument,  which  he 
said  was  the  testator's  last  will  and 
testament.  He  then  read  the  attes- 
tation clause,  and  asked  the  testa- 
tor if  tliat  was  his  last  will  and  tes- 
tament ;  and  the  testator  said  it  was. 
The  three  persons  then  signed  it  as 
witnesses.    None  of  them  saw  the 
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Indde  of  the  wffl,  or  the  tSgoAtnre 
of  the  testator,  nor  did  they  know 
what  it  contained.     The  testator 
did  not  request  the  witnesses  to  sub- 
scribe it  as  snch.    One  of  the  sub- 
scribing witnesses  testified  that  the 
draughtsman   said  the    will   was 
signed  at  his  house,  br  the  testator, 
and  the  testator  said  that  he  signed 
it;  that  this  was  said  about  the 
time  the  testator  said  it  was  his  last 
will.    But  both  the  other  subscrib- 
ing  witnesses,    as   well    as    the 
draughtsman,  concurred  in  stathig 
that  the  testator  said  nothing  about 
his  signing  it ;  and  they  all  agreed 
that  he  did  not  sign  it  at  the  time 
it  was  witnessed .    Held,  1.  That  the 
provision  of  the  statute  requiring 
the  signature  of  a  testator  to  be  put 
to  his  will  in  the  presence  of  the 
witnesses,  or  the  alternative  of  his 
acknowledgment  of  his  signature, 
had  been  substantially  and  in  ihct 
complied  with.    2.  That  a  will  so 
executed  ought  to  be  admitted  to 
probate.    8.  That  the  reading  of  the 
attestation  clause  in  the  will,  in  the 
presence  of  the  testator  as  well  as 
the    witnesses,    followed   by    his 
affirmation  that  it  was  his  last  will 
and  testament,  was  a  complete  Ail- 
flUment  of  the  requirement  of  the 
second  subdivision  of  the  fortieth 
flection  of  the  statute  on  that  sub- 
ject ih 


See  Devise. 

Married  Women. 


WITNESS. 

1.  Go-defendants   charged   with 
commission  of  a  Joint  offense- 
the  conversion  of  property— can 
be  witnesses  for  each  other.    A 
Mon  V.  Hegemanf 

2.  Whether  a  party,  against  wl 
a  deposition  taken  .^  oene  £Si 
offered,  is  a  competent  witness 
the  purpose  of  excluding  the  d< 
sitioni     QiMsre.    Nixon  y..Pai', 

8.  In  an  action  against  three  def< 
ants,  in  which  the  acquittal  of 
does  not  necessarily  lead  to  a 
charge  of  the  others,  as  for  exan 
in  trespass,  trover,  &c.  one  def< 
ant  might  be  examined  as  a  witi 
for  his  co-defendants,  under  sec 
897  of  the  code  of  1849.  JTinc 
CUvdand, 

4.  Where  a  person  who  is  directly 
terested  in  ftvor  of  the  plaintii 
a  cause,  is  called  and  examinee 
a  witness,  by  the  defendant,  the 
jection  to  his  competency  is  ther 
Waived,  and  he  Ib  made  a  wlti 
generally  in  the  cause.  Coml 
BaUman, 
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